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FOREWORD 


The name of the principal author of this compilation 
Shii Haibans Singh Doabia, uho was till late Additional 
Advocate General of (he erstwhile onitcd State of Punjab, is 
not new to those who have taken any interest in the field of 
law during the last two decades. His books on election law 
brought out several years ago established him as an author 
who can successfully combine substance and knowledge in a 
systematic form with requisite clarity. He maintained the 
same high standard of authorship in bis treatise on the law of 
Preventive Detention. So far as I am aware, the younger 
Doabia (Mr. Tejinder Singh), who has already crossed the 
threshold of a successful legal piacticncr, joined his illustrious 
father in this line when (hey jointly breught cut "The law of 
Services and Dismissals" in 1966. 

This book "Supreme Court on the Constitution of 
India" is the first of its kind. It was much needed in (he 
legal market and has filled a great and conspicuous gap in the 
matter of availability of Supreme Court decisions on constitut- 
ional matters at one place in a systematised form. The 
authors have dealt with various relevant topics subject wise 
and appear to have made a genuine effort to digest the latest 
pronouncements of the highest Court in India up to almost 
the end of August, 1967. 



The utility of the book has been substantially enhanc- 
ed by collecting "Words and Phrases” under the firs^ 
Chapter headed as “Interpretation”. This part of the book, 
which I have been able to examine bears testimony to the 
learning and succinct expression of the authors. This 
publication will no doubt add to the reputation of the Doabias 
as legal authors. 

The addition of the bare text of the Constitution of 
India is of no small importance. I hope this compilation will 
soon find its proper place amongst the indispensable books in 
every law library. The book is bound to prove as useful to 
the members of the Bar as to the mcfnbers of the Bench. 


(n. S. NARULA) 

Chandigarh, JUDGE 

Punjab and Haryana High Court 
September 18, 1967. CHA^IDIGARH 



PREFACE 


Many important and complicated questions regarding 
the interpretation of the Constitution of India have been solv- 
ed- by the various judgments ^ven by the Supreme Court of 
India since the Constitution came into force. 

The warm welcome and appreciation accorded to other 
law boohs already written by the Authors containing discuss'on 
of the case law under various heads and chapters prompted 
and encouraged them to adopt the same method in dealing iq 
this book with the Law laid do\vn by the Supreme Court of 
India relating to the various provisions of the Constitution. 
It was felt that a book of this type will be of great practical 
use for all concerned. In this book the relevant case law has 
been arranged in a systematic method. The Commentary is 
divided into thirty four chapters containing paras dealing with 
relevant topics such as Fundamentel Rights, Reasonable 
Restrictions, Directive Principles, Citizenship, Acquisition, Pre- 
ventive Detention. Power of the Legislatures to make La\%'s, 
Procedure and Law relating to Writs, Appeals in the Supreme 
Court, Union and State Executive, Practice, Procedure and 
Jurisdiction of Supreme Court of India and High Courts, Elec- 
tions, Government servants. Emergency etc, which have been 
discussed in detail in various Chapters. 

The Authors are conhdent that the book will be of great 
practical use to all concemed- 

Tbe Authors are highly thankful to Hon'ble Mr. Justice 
R. S. Narula, Judge, Punjab and Haryana High Court for so 
kindly writing The Forword to this book. 


Chandigarh, 

September 20, 1967 Authors 



REVIEW 

By Punjab Law Reporter 

*‘We have great pleasure in reviewing 
this useful publication which contains an 
’ exhaustive commentary on the Constitution of 
India with reference to all the decisions of the Sup- 
reme Court on the Constitution. The commentary 
has been written by the learned authors chapter 
wise. The learned authors Sh. H. S. Doabia and Sh. 
T. S. Doabia are not new to the legal profession. 
They have already written number of books on Elec- 
tion Law which have proved their merit. The Sup- 
reme Court stands at the epic of the legal p 5 n:ainid 
in this country and its decisions are binding on all 
courts in India. The present work has divided the 
Subject into 34 chapters and the learned authors 
have devoted a chapter to interpretation of various 
terms, and other chapters to Citizenship, Fundame- 
ntal Rights, Equality before law. Freedom of speech. 
Equality in Services and other freedoms, Reasonable 
Restrictions, Preventive Detention and Personal 
Liberty etc. We have no doubt that the present 
work shall prove indespensable to the profession and 
especially to those who are interested in study of 
the Constitution. This is a useful sddition to the 
numerous publications on the subject. The case law 
has been brought upto date and many unreported 
decisions have been referred to. The learned authors 
have also appended to the kook the bare text of 
the Constitution of India. 

We recommend this useful publication 
to all our readers especially those who are 
interested in serious study of the Constitu- 
tion of India and its interpretation by the Supreme 
Court. Jlembers of the Bench and Bar will find it 
of great assistance, the paper, printing and get up , 
of the book is excellent." 
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PROVISO EXEMPTIONS AND rXPLANATIOSS 

92 Exemptions to be strictly construed 

93 Explanations Value of 

94 Proviso is sub servient to main ptoxision 
9a Proviso may be substantive 

96 Proviso may be an addendum 

97 Proviso may be looked at when llie main prov is *1 i> an ous 

PUNCTUATION 

98 Punctuations Value of 

RETROSF 1 i 

99 Amend ng Act when reUospe live 

100 Retrospective eflect 

101 Vested rights can be affected retrospectively expressly 

PARI MATERIA 

102 Provisions not in pan matena 

PRESUMPTION 

103 Repugnancy or ccmflict between two paits-Ptevumplion is that 
no repugnancy was intended 

104 Presumption is in favour of validity 

100 Interpretation should be in favour of Constitution 

106 Deeming prov ision 

107 Legal fiction 

LFCISLATIAE ENTRIES 

108 Interpretation of entries 

109 Entr cs to be 1 berally construed 

MlSCELLANEOUa 

1 10 Doctrine of liberal construction and social Icgi^lalwa 

1 1 1 Rule of Mechanical construction 

112 Pithand substance 

113 Procedural law Technical construction to be avoided 
1 U. Procedural law are retrospective 

AMENDMENT OR REPEAL 
1 15 Amendment applies to pending proceeding 
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116 Repealicg Act rcpealrf b\ anotl er \ci En«l 
i 17 Illustration 
Ub Repi-gnanc> 

119 Slate how far board 

120 Se\erabiUtj 

121 Rule of beneficial construction 
122. Section iraj be pros-pectue 
126 Limitation 

12-1 Sub-«eclions 

INTERPRETATION OF RULES 

123 General 

126 Rule made under a statute need rot be m csnfonriH with Jl 
Genera) laW 

127 Rules cannot «a\ethe 'rt 

\\ORDS \\D PHRASES 

128 Abandoned 

129 Accusation 

130 Accrue and anse 

131 Acqu re 

132. Acquittal 

133. Affairs of State 

134 Agricultural ope'ation 
133 Agricultural process 

136 Aid 

137 Allotment 
13ft Amend 
139 An> 

1-40 Ans one of the director 
141 Aq\ other mode of transfer 
142. Appointed 
143- Area 

144 As it may judge 
14> Assi^nmeat 

146 Asociated. 

147 As *=0011 as mav be 

145 At any time 
149 A\‘ocatioa 
loO Belonging to 
131 Bmiress 

l->2. B\ orunder this Act '‘•'a. iraj be presented 
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103 Cargo 

104 Carries on busm''ss 
15 d Carrjnng on business 
loa Certify 

la7 Charge 
153 Chanty 

159 Ciraim^tanccs and property 

160 Collusion 

161 Concerned and deal 

162 Conclusive ev dence 

163 Conditions 

164 Copy 

l6o Constituted 

166 Consumption 

167 Contract of service 


163 Continuous 

169 Could 

170 Court 

171 Court immediately below 

172 Court or tnbunal 

173 Cuhiv able Land 

174 Deemed 

17a Definite information 

176 Demand 

177 Dern'iDstraiion 

175 Detams 
179 Duection 


80 Discharge 

81 Dismis and removal 

82 Disso tion and prorogation 
.83 Distinct matter 

184 Bkction 

185 Eroplojcd in any industry 
,86 Emplojment 

187 Escaped assessment 
‘ ''speciallv 

413 Proc&,k r- 

144 Proced^**^* Government otbowise directs 


llo. Amendmeu 
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194. Export 

195. Final 

196. Final order 

197. Finding 

198. For the j'car in question 

199. Forthwith 

200. Full time 

201. Goodwill 

202. Goods and manufactures 

203. In any case 

204. In any reference 

205. Import 

206. Import in and e\porl out 

207. Impose 

203. Incidental dispute 

209. Industrial dispute 

210. Industrial matter 

211. Industry 

212. In lieu of pavment 

213. In matters of religion 

214. In other cases before the judgment is pronounced 

215. In respect of 

216. In the course of export 

217. In the interest of public 

218. In the way of his business as agent 
219 Judgment 

220. Judicial proceedings 

221. Just and equitable 

222. Jurisdiction 

223. Lands 

224. Law 

225. Lawfully 

226. Law of a State 

227. Lease and lend 

228. Letter of cover 

229. Legislature 

230. Lerd and loan 

231. Material witness 

232. Matter 

233. Matters 
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234. 'Meinojial ajid petitions 
235 Migrate 
236. Modilication 
237 Modify 

2355 Movables ^ 

239 Kalionalifv and citiaen^up 

240 Not in accordance with 
24J. Not later than fourteen days 

242. No appeal shall he 

243. Normal labour 

244. Obtains 

245. Occupant 

246. Ovcupier 

247. OSicc of profit 

248 Oficc under the Stale 
249. On whose behalf 
2o0. Or 
23 J. Order 
2S2 Otdinanly 
2S3. Or otherNvise 
2o4. Other simitar allowances 
2Ss OorOoiernment 
2a6 Paid 

257 Panth 

258 Parliament may by Uw piotide 

259 Part 

260 Pending 
26J Person 

262 Personally 

263 Person practising belwe the court 
264. Pemission 

265 Picl.elmg 

266. Possessed 

267. Practice 

268 Practice and procedure 

269. Police ofticer 

270 Pre\ious operation 

271. Previous V ears 

272. Producer and consumer 

273. Property 
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274. Profess 

275. Public purpose 

276. Pumshtnent 

277. Purchases, advance and deposit 
278 Purport 

279. Reduction 

280. Rebgion 

281. Removal 

282. Remove 

283. Rendered illegal 
1284. Remuneration 

285. Resides 

286. Ri^trenchment 

287. Right to practice 
2SS, Sale of goods 

289. Salary 

290. Satisfied on evidence 

291. Seduction 

292. Secrets 

293. Seized 

294. Service ol notice 

295. Shall presume 

296. Shop 

297. Statement 

298. Stnie 

299. Subordinate 

300. Substance 

301. Subject to 

302. Substantial question 

303. Substantia] and compelliag reasoas 

304. Taking and retauung possession 

305. femple 

306. Terminal 

307. Trade business or comiserce 

308. Tribunal 

309. Tribute 

310. Trial 

311. Tried 

312. Upto not more than one 

313. Vest 
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314 WTiile purporting to act as pubi cservant 

315 ^\ll^ully 

MWIMS 

318 Actio personalis mor^lia cum persona 

317 Falsus m uno falsus in ommbus 

318 Nemo debet ca^e judex causa propria sua 

319 Commodum e\ injuna sua memo habere debet 

320 Contempoianea expositio est opluna et lottis ‘ima in lege 

321 In pan delicto 

322 Ubi remcdium ibi jus 

323 Generalia <pecialibus non dciogant 

324 Utrcsmagis valeat quami peieat 
323 Actus curiare meminem grasab t 
3'’6 Silus pojiuli est supreme les 

1 Introductory , 

Interpretation and construction i the process by w uch the courts weis 
to ascertain tl c mcanme of the leg slature through the medium ol the 
authoritative forms m uhtch it is exoressed The terms intcrprrtation and 
construction have often b en u cd a» identical but the two differ from each 
other m the sense that interorelalion is the art of finding, out tl e inie sens* 
of the words used by the author whereas construction is drawuig conclus 
ions from word^ vhich are not clear See Cooley Constit itional 1 imitations 
1 97 The furdamental rule of coQstnictions IS to f nd out tie intention 
expressed in the rule and tOvgive nat iral mcsning to the words used Jufol 
V Raji Colton Co AIR iSooSC 376 Thew rd-. ol a statute are to be 
construed so as to ascerta n the m nd of the legislau re from the natural and 
giammatical mean ng of the woriL wh ch it had used Hut court cannot fill 
the gaps or supph omissons The courts are not c mpetmt to piocecd 
on tl e footing that the legislature has committed mistaWes A statute 
most b** read as a whole and effect must be given *0 eveiy word, claui^e and 
even to piov so exemptions aid explanations Some of the principles 
laid down by the Supreme Court ate given in the following paras 
2 All words to be gives meaning 

\\TiiIe interpreting a statute particularly the Constitution, every word 
ol the slatnle must be gives its tiue andl^iUmate mcanng Itisimpro- 
per to omit any word whi b has a reasonable and proper place m a 
constitutional statute or to refrain from giving effect to its meaning 
Gopalanv Stale of Maaras A 1 R. 1950 SC 27 1930 SCR 88 ISoO StJ 
174 The language used must be given fuU effect C/w»i lihai v Noroyan 
Rao AIR I96 tS.C 1457 Context in which the words occur ard tie 
object of the statute are also lelevant factoca m tlie. vaterpvetatviw -at 
SI eikh Gul/an V Sani Kumar, A I R. 1963 S C 1832 

If the language of the enactment is clear and unambgousit would 
not be legitimate for the courts to add any werds tlierelo and evolve tliere 
frorn a sense v^hich may he said to carry out the supjvo ed intentions of 
the leg slature The intention is to be gatliered only from the wcids used 1 y it 
and no such hberties can betaken by the coutta for effectual nga supposed in 
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tention of the legislature. Words cannot be added to fill the gap?. Sri Rant 
Ram Narain v. Stale of Bengal, 1959 (Supp) I. S, C. R. 483; A.I.R, 1959 SC. 
459. 

3. Spirit of the Constitution is irrelevant. 

A broad and liberal spirit should inspire tho^ whose duty it is to 
interpret the ConstituliOTi. But this does not mean that they are at liberty 
to declare an act void because in their opinion it is opposed to the spirit 
oi the Constitution or to stretch the larguage of the enactment in the further- 
ance of any legal or constitutional theory or e>'en for the purposes of 
supplying omissions or even correcting supposed enois. The courts are 
not at liberty to declare a statute void b^nse in their 'opinion it is opposed 
to the spirit supposed to pre\-ade the Constitution but not expressed in 
words. Where the fundarrental law has net been limited, either in terms 
or by necessary implication, the couits cannot impose a limitation under 
the notion of having discovered Something in the spirit of the Constitution 
which is net even mentioned in the instrument. The omnipotence 
of the so^treign legislative power cannot be curtailed by judicial inter* 
pretation except so far as the expiess words of a written Constitution give 
that authority. Where words are poritive and svithout ambiguity, there is 
no authority fora court to vacate or repeal a statute on that ground 
alone. It is only in express constitutional provisions limiting legislative 
power and controlling the temporary will of majority by a permanent and 
piarainount law settled by the deliberate wisoom of the nation that the 
courts can find safe and solid ground for declaring void any legislative 
enactment, Any assumption of authority beyond this would amount to usurp* 
ing power too great and too indefinite which would be uasecure h r the 
protection of private rights or even for the courts themselves. The judi- 
cial interpretation cannot limit the sovereign judicial power of> legislature 
Gepalan v. StaU of Bombay. A. I.R. 1950 S.a 27. 1950 S.C.R. 80; 1930 SCJ. 
174. The argument founded on what is claimed to be spirit of Constitution 
is alwaj-s attactive for it has a powerful eBect on sentiment and emotion 
but the co'.uts of law have to gather the spirirt from the language used: 
Keshmif v. Stale of Bombay, A. I R. 1951 S. C. 1'29, 1951 SCJ. 182 

The spirit of the law may well be an evasive and unsafe guide* and the 
suppossed spirit can certainly not to be given effect to in opposition to the 
plain language of the sections of the .let and the pdes made thereunder. 
As election law construed according to the grammatical imd natural meaning 
of the language works injustice by placing poorer, candidates at a disadva- 
ntage, the proper forum for removing the injustice is the legislature and 
not the judiciary: Ramanjaya Singb v. Batj NalA'Siugk, 1954 S.C. 749. 

4. InlentiGo of Legislature. 

The primary duty of the courts is to give effect to the intaition . of the 
legislature as expressed in the trords used by it and no ontside considera- 
tion can be called in aid to find that mtentfon: iWrg* v SitUe, A.f.R. 

1950 SC 165; 1950 SCR 553. 1950 SCJ 437. 

The presumption is that no repugnancy was intended and the Con* 
stitution has to be interpreted in a broad and liberal manner, giving effect 
to all its parts and the prcsumptirai should be that no confiict or repugn- 
ancy was intended by the framem of the Constitution. . The ultimate 
result must be determined upon th^ actual words used not in tosuo bat as 
occunng in a single complex iastniment in which one part may throw 
ij«ht upon the other. IheCoasUtaiion is a federal compact.and the cons-' 
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trucfon must hold a Gop^anv.Sl^ of 

Mcdtas. iVlR 1950 SC 27 1950 SCR 88. laSO SCJ. 174. 

It IS no doubt true that if on its true constnict.on a statute leads to 
anomalous results, the courts have no option bat to eSect to it 
leave it to the legislative to amend the law. Bat when on a construction of a 
statute. Itto views are possible, one which results m anomaly and the 
other not. it is the duty of the courts to adopt the one which does not lead 
to anorraly and seek consolation in the thought that law bristles wi^ 
mahes v Eajn Narairn (W59) Supp SCR, 523, 17 E.L.R. 181. 

5 Hardship cannot alter the meaning. 

If certain meaning IS clear on the lace of a p^ticular provision, the 
question of hardship or mconvemcoce is irrelevant and these factors cannot 
be used to cue different meaning to the plain language * CawjaisswHer of 
AgricuUural Inionu Ta* v Kiihah Ckandra, A.l.R. 1950 SC 265, 1950 S C.R. 
435, 1950 SCJ. 364. The arugument about the mconvenience and hard- 
ship is dai gerous one and is only admissible in construction where the 
meaning of the statute is obscure and the consequences of the provision may 
cause good deal of hardship to many persons But this is not a proper matter 
to influence the court unless in a doubtful case affording foothold or balanced 
speculation as to the probable intention of the legistature The proper form 
/or getting the hardship removed is (he legislature and not the courts 
Horn Bank\ VvMt A I R, 1965 SC 1954.* 

6 Legislature not amending the interpretation given by courts. 

Legitimate infaence is that the interpretation is in accord with the 

intention of legislature where the language used in a particular statutory 
provision IS obscure and the court places upon that particular provision 
a constructs which is not interfered with or amended by 
the legislature When the High (^urt placed an interpretation on a 
statutory provision Within a year of '($ pasaiog and which was not inter- 
fered with by the legislature the Supreme Court held that the silence on the 
part of hgislatiire amounted to acquiescence on its part and the meaning was 
m accord with Its intention Ram Nandan Praiai Naryan Singh v Katul deo 
Ranjet. \ l.R, 1951 S. C, 155. 1951 SCJ 199 

7 Noiidcatlon to have force of law. 

Where as order »9 contained in a notibcation issued in exercise of 
power given by an Act. It shallhave Ihi’ fcrce of law. This is a well known 
rule of construction and interpretation Slate cf Bombay y F N Balsara 
A I R. 1951 SC 318 1951 SCR. 682. 1951 SCJ. 478. 

8 Court u not lo lay down standard for legislature. 

The court IS only concerned with the interpietation of a statute and 
wnile doing so It should not lay down any standard which the legislature 
ou^lit to follow The court is only concerned to interpret the law and if it 
^ V aud to apply the law as it finds it and not to enter upon a discussion as 
196'5^2 Sr 8S7^°“*‘^^ >. R iV. Dcsai. A.I.R. 1965 SC, 20; 

9 Defect in phraseology, courts cannot remedy the defect. 

The c<^ are not competent to proceed upon the assumption that the 
legislature has com mitted mistakes. The court must proceed on the footing 

1 by Lord Birkenhead m StOl^ v Briggs 
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that the legislature intended what it has said. Even if there is some defect 
in the phraseology the court cannot aid the legislature's defective phrasing 
of an Act or add and amend or by construction make up deficiencies which 
are left in the Act. Even where there is a Msus omissiis it is for others 
than the courts to remedy the defect : !/iiIinakhya v. Sham Sunder 1953 
S.C.R. 533 ; A.I.R. 1953 SC 148. 

10. Reference to existing law. 

. It is legitimate to take into account existing laws, and the manner in 
which they were passed, acted upon and enforced. This applies with equal 
force to Constitution as well because Constitution itself continues -in force 
all laws which were in existence at the date when it came into being except 
those which are inconsistent with itself : Stale of Bombay v United Motors 
Ltd., 1953 SCR 1069; 1953 SC 252. 

11. Lregialative intent bow to be determined. 

It is almost settled rule of constnictjon" that to ascertain legislative 
intent all the constituent parts of a statute are to be taken together and 
each word phrase or sentence Is to be considered in the light of general 
purpose and object of the Act itself. The titl«' and preamble whatever 
the value might be as aids for the construction of statute.'undoubtediv throw 
light on the intent and design of legislature and indicate the scope and 
purpose of the legislation itself : Popat Lai Singh v State of Madras 
SCR 677; A.l.R. 1953 SC 274 : .4si«b» Kutnar v Arabinda Bose, 1933 S.C.R. I 
A.I.R. 1952 SC 369 ; S. .\f. Sharma v Shri iCrishna Sinha (19591 {Suppl 
(1)SCRS06. A.l.R. 1959 SC 395. ■ ' ' ' 

12. Grammatical and ordinary sense can be modified. 

It is the duty of the Courts togive effect to the meaning of an .\ct 
when the meaning can be fairly gathered from the words used, that Is to 
say, if one construction will lead to an absurdity while another will gi\o 
effect to what commonsrnse would show was obviously intended, ihecons- 
tructica which would defeat the ends of the Act must be rejected es'en 
if some words used in the same section, and even in the same sentence, 
have to be construed differently. Indeed the law goes so far as to require 
the courts sometimes even to modify the grammatical and ordinary sense of 
the words if by doing so absurdity and inconsistenev can be avoided.* 
Shamrao v District Magistrate, l9o2 S.C.R. 683, AIR 1952 SC 324. 

It is the duty of the court in construing statutes to ’gi\'e effect to the 
intention of the legislature. If giving a literal meaning to a word used 
by the draftsman, particularly in a penal statute, would defaet the object 
of the legislature, which is to suppress the mischief the court can depart 
from the dictionary meaning or e%'en the popular meaning of the word and 
instead give it a meaning which will ad%'ance the remedy and supress the 
mischief : Kanwar Singh v. Delhi AdmiuislrtUion, A. I. R. 1965 SC. 87. 

13. Constitution to be liberally interpreted but not at the risk of 
language used. 

A Constitution has to be liberally construed so as to advance the content 
of the right guaranteed by it. But this rule is not to be applied if the 
language is otherwise clear and unambiguous; Stale of West Bengal v. Snhodh 

•See the speech of Lord Wenslej'dale in Grey v Person (18571 6 
51 at P 106 quoted with approval by the Privy Council in Narayana Steami 
V Emperor A.l.R. 1939 P.C. 47. See also Sflf»w»r v Dumcombe {l83o) ll AC 
624 at p. 634. 



14 Supreme Court on CoNsnnmov of India 

AIR 1934 SC 9'’ The heads of Icgidatjon m the lists should not 

(Suppl) 1 SCR <89 AIR 19=9 SC 4=9 

tL cS“Is to >et thal the purpose of the Act is 

out e»d acoLiuctiou uhich u.ll deleot the pun>ote “fth' 
tiasel besocdithastohe aiojded Biilutml€r Smgltv State of Onsza 19o5 
<; C 1939 The Ci-urt should by to hannonise the confl cling provisions 
^Raj Krushna Bdu V Bind Kanvngo A I R p 202 A construction 

which IS logical sliould be placed upon a statue Kalidtis v Stale of Bombay, 
19o3 SCR 8S7 \ 1 R 19a5 S C 62. 

15 Same meaning to be given to the fame word 

1 he 'amc word appearing jn the «an5e section oi the same Act or rules 
nu«t he given the same meaningunle«s there isanything to indicate to the 

contrary Gurusaamy v State of Myscre AIR 1954 S C 592 Intention 
*hould be pntnarily gathered hom the Act Unless there is any ambiguity, 
urround rg circumstances and constitutionaJ pnncipJes and practice are not 
to be cxamiocd Where meaning ot the words is clear it is unnecessary to 
search for and seUct a particular meaning out of many given m dictionary 
Uengoo Su ghv Election Tribunal 1937 SC 912 1938 SCR 418. 

16 Cooftitutioo not co be construed lo narrow and pedaobe 
sense 

The lules which apply to the inteipretalion of other statutes apply 
cijualiy to the interprtabon oi a coostitubosal enactment subject to this 
reservation that their application isolnecessit} conditioned by the subject 
iratter of the enactment itself The constitution is not to be interpreted in a 
narrow pedantic sense lo consttuing an entry in a list conferring legislative 
powers the widest possible construction according to their ordinary meaning 
n ust be put upon the words though the cardinal rute of mCerp eUtion 
IS that words should be read in their ordinary natural and grammatical 
niranmg subject to this nder tliat m construing words m a constitutional 
enactment conferring legislative power the most liberal construction should 
he put upon the words so that the same may have effect in their widest 
possible amplitude •Stale of Boiihay v F N Balsam 1931 (2) S C R. 6S2 
AIR 1931 SC 318 Aavichdfidra V Co nmissioi or of Incoine Tax Boinbav 
19o3S C R 829 a I R 1935SC 38 

17 Statute once deebred void has not again to be shown to be void 
in every case. 

Once a statute is declared void under Article 13(1) or 13(2) by Supreme 
Court that declarat on has the force of law and the statute so declared void 
is noJoBgw Jaw pt^sons whose fundamental rights are thus infnnsed. 
ThisissobecaiK-of Article 141 of the Cojutitution which lays down that 
the law declared by the Supreme Court shall be bind ng on all Courts within 
Aroenca there is no similar statutory provision 

wnete the declaration by a court of nnconstjtutionahty of a statute which s 
in conflict with Const tution affects the parties alone and there IS no judg 

^a/fS of Motor S^ir,/i and I«fcr>Mjjxs Taxation Act J93S AIR 1939 p r 

S^f'129 5.p„™c„,rt ,fl9== 
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mcnt against tiie statute, that the opinion or reasons of the court may 
operate; as a precedent for tlic determination of other similar cases Lut it does 
not strike the statute from the statute book; the parties to that suit are con- 
cJiided by the judgmant but no one else 15 l^nd ; anew fitif ant maj’ bring 
new suit based on that very statute and the former decision cannot be pleaded 
as estoppal but can be relied upon only as precedent.* In India how ever once 
a law has been struck down as unconstitutional, no notice can be taken of 
that law.The court is not empowered to look at that part of the law which 
has been declared void and there is no onus resting on the accused person 
to prove that the law that has been declared void is unconstitutional in 
that case : Behram Khurshid v. Bombay Slaie, 1955 S.C.R. 613, A.I.R. 1955 
S.C, 123. 

18. Four principles ta be considered. 

For the sure and true interpretation of all statutes in general (be they 
penal or beneficial, restrictive or enlaiging of the common law) four things 
are to be discerned and considered — 

(i) . Wliat was the common law before thd miking of the Act. 

(ii) Whit was the mischief and the defect for %rhich the common 

law did not provide. 

(iii) Wbit remedy the par/i'amenf has resolved and appointed to 
cure the mischief. 

(iv) The true reason of the remedy. . 

The dutyof judges is always to make such construction as shall suffer sub- 
tle inventions and evasions for continuance of the mischief and which will 
help to remove the defect for which the legislation was made. It is not only 
legitimate but highly convenient to refer both to the former Act and to the 
ascertained evils 10 which tiie former Act had gi\en rise and to the later 
Act which provided the remedy. jBcuga/ Immuailv Co. v SlaU of BiViar, 1955 
(2) S.C.R, 603; A. I. R. 1953 S. C., 661. 

19. Ambiguity caunot be created artificially. 

If there is ambiguity in the terms of the statute, recourse must naturally 
be bad to the well established principles of construction but it is not permis- 
sible first to create an artificial ambiguity and then tr^’ to resolve the 
ambiguity ar.d resort to some general or special principle of construction: 
I.T. Cc«:»n<T v. Indian Bank, A.I.R. Iy65 S.C. 1-173. The Court cannot add 
words to a section unless the sfctrOn as it stands is meaningless or of doubt- 
ful meaning : /*nfia« General Imurance Co. v. Capl. Inder Siugh. A.I.R. 
1959 S.C. 1331. Reference should be made, to the context and the words 
should be understood in the sense in which they b&t harmonise with the 
subject matter of the statute. : 

20. Later Act when to be used (o interpret an earlier. 

Except as a parliamentary exposiiion, subseqent Acts are not to be 
relied on as an aid to the construction ol prior unambiguous Acts. .A later 
statute maj' not be leferrtd to, to inteipret the clear terms of an earlier 
Act which the later .Act does not amend even though both .Acts are to be 


•See the Constitution of the United States VoL I.P. 10 by \Vil]oughby. 
JSee Heydons cases (I5S4) 3 Co. Rep. 7 a V Mayjair Property Co. (1S9S) 
2 Ch. 28 at p. 35, EasliKan Photographic Material Co. v Comptroller General of 
Patents, Designs and Trade Marks 189S A.C. 571 at 576 which were approied 
by Supreme Court in the case. 
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. CL the later Act expressly interprets the earlier Act. 

corporated Act meffectaal An act ol parliament does not alter “c " 

are the obser^atirns nade rail er by the Supreme Court of India m Shiv 
Shankar Shukla v 4 D Dnekar 1957 bCR 121 at p 140 

21 Conslniction leading to absurdity and hardship to be avoided 
If a statute leads to absurdity and hardship or injustice presumably not 

intended a construction may be put upon it which modifies the meaning ot 
the words and even the stiucture of the sentence A penal statute should not 
be so construed so as to punish a person who has neither committed nor abet- 
ted anv offence huch a person has done no mischief and should not be 
\isil d with anj evil consequences Rant Pratad v Vtjay Kumar, AIR J967 
S C 276 A construction which is more beneficial to persons in whose inter- 
ests the Act IS passed and furthers the pobcj of the Act is to be preferred 
Ahmfcic CAemieal IKoris V IForAwirw (1961) 3 SC R 276 

22 Statute creating offence Mens rea is essential ingredient 
Mens n a is an essential ngredient of a criminal offence A Statute 
may exclude the element of mens tea but it is a sound rule of construction 
adoped in hngiand and also accepted in India to construe a statutory provi 
Sion creating an offence in conformity with the common law r'ltoer than 
against it unless the statute expressly or by necessary implication excludes 
mens-rea Tne mere fact that the object of the statute is to promote 
welfare activities or to eradicate a grave social evil is by itself not decisive 
of the question whether the element ol guilty mind is excluded from the 
ing edient of the offmee Mens rea by necessary implication may be excluded 
from a statute only where it is absolutely clear that the implementation of 
tf e object of the statute would otherwise be defeated The nature of the 
II ens tea tl at would be implied in a statute creating an offence would 
depend on the object of the Act and the provisions thereof Such a constru 
ction would not rope in innocent persons When the existence of a parti 
cular intent or state r f mind is a necessary ingredient of the offen'-e and 
prima [acte proof of the existence of the intent or state of mind has been 
given by prosecution the defendant may excuse himself by disproving the 
existence in fun ot any guilty intent or state of mmd iVafhii A/af v Stale 
of Madhya Pradeth AIR 1966 SC 43 The same view has been expres- 
sed in Saa;« /VasaA v 5<alec>/ytfar Pradesh (1963) 3 SCR J24 and in ifan 
Prasada v. S/aU 19ol SCR, 322, AIR 193 1 SC 204 
23 Intexpretations defeating the object. 

It IS Uite saying that the object of interpretuig a statute is to as cer 
tarn the intention of the legisUture enacting it An mterpreUtion which 
would defeat the object of the legislature is not to be allowed Asia Indusl- 
ries V Sarup Singh A I R 1966 SC 346 Words in a statute which are dear 
aid precise are to be given ^eir natural meaning Nagbur 
Corporahon v Us Employees A I R I960 SC 675 (1960) 2 SCR 942 
L imited interpretation is to be placed m spite of generality of language where 
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liberal interpretation in the general sense would be unreasonable or absurd 
or would defeat the object of the legislation: Shahadra S. Light Rly v. V. D. 
S. Mills. 196a 2 SCR. 926. 

24. Pr.amble not to be used when words clear. 

A preamble is a key to the interpretation of a statute but is not ordi- 
narily an independent enactment conferring rights or taking them away and 
cannot restrict or widen the enacting part which is clear and una nbiguous. 
The motive for legislation is often reflected in the p eamb'e but the remedy 
may extend beyond the cure of the evd intended to be rerajved. Nj resort 
to the preamble would be justifi^ in interpreting the provision in the Act., 
when the words used in it are clear and unambiguous: R. VenkcUswumi 
Nadiu V. Narasram Naraindas, A. 1. R. 1966, S. C. 361. Bat w.iere the 
enacting part is ambiguous, the preamble can be referred to, to explain and 
elucidate it : Burrakur Coal Co. v. Unu>.t of In Ua, A. I. R. 1961, S. C. 954. 

25. Court cannot usurp the functions of the legislature. 

It is not open to the court to usurp tii "unctioas of the legislature. 
Nor is it open to the court* to place an unnatural interp'etation on the" 
language used by the legislatu e and impute to it an intention which cannot 
be inferred from the language used by »t. by basing itself on ideas derived 
from other laws : .Ifan/i Z.ai V S«ga« CJiawd A.I.R 196SS.C.tOI. Intenlion 
of the legislature i« to be gathered from the languace u^-^d in the .Act : M. S'. 
M. SharnuiV Sri Krishna Sinlut, .A.I.K. J959S.C 3'5. Where the language 
used is obscure and the court interprets it in a particular way and the legisla- 
ture does not take any step to amend the section, then the interpretation 
given by the court should br deemed to be the intention of the legislature : 
Ramnandan v Kapaldto, 1951 S.C.R. 138. 

26. Same expression used in different sections may be interpreted 
differently. 

Having regard to the plurality of the m ‘aiing. the sense in which the 
expression is used in diderent sections and evm clauses mast be ascertained 
from the content of the scheme of the ac», the linkage used and the object 
intended to be served thereby ; rlnani .VrVas v Atu/tJ ; A.r.R. 1935 S.C. 
414. 

27. Words to be given sensible meaning. 

The words of an act of the Parliament mist be constned sa astogiv* 
sensible meaning to them. The words ought to be construed res inagis 
valeat guam pereat: 4iiar Singh V StjU of Pitn/ai ; A. l.R 1965' SC. 666. Aa 
interpretation leading to absurd results has to be avoided. Similarly an 
interpretation which would defeat the obje..t of the legislature cannot be 
called sensible and must therefore be rejected : .4s«a Industries v Sarup 
Singh : 1966 S C. 346. 

2S. Redundancy to be avoided. ’ 

A construction which will make the provision redundant has to be 
avoided unless there are compelling leasjns to the co.itrary • Ghineshya n 
Dass y Regional Assistant Commissioner I A l.R. 1961 S C. 766. 'Further ai 
interpretation which leads to aninil/ hn to bi avo.ded The p.-esu nption 
is that the legislature did not comnit aiy mistake whije passing the law and 
it cannot be said that the legislature passed som>thing w.iic.i was useless 
or TcdMadant : Vidya Charan V Khub Chand. A.I.R. 1964 S.C, 1099. 

29. Precise words to be given their’ natural meaning. 

If the words of a statute are in themselVes precise and unambiguous, they 
should be given their natural meaning^ In' such a situation the best course 
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IS to expound the words m their aalural and ordinary 

themselVes declare the best, tent on of the legislature 5Ar» v bWs 

of MaJutrasktra AIR 1961 SC 674, (1961) 2 S C R 890 

30 Words cannot be added _ . . „ 

An interpretation which suggests the addition of w or^ cannot 
ed For example section 165 ol the Indian Penal Code the wor 

subordinate to cover the cases which do not fa I under 
or 163 of the Act The word subordinate so u«d is Without any hmitatioa 
and there is no lustilication to add the words m respect of those 
t ons in the sections By the use of the word subo-dinate without anj 
hmitationor qualifying words the legislature shows its legislative intent ^ 
making punishable such subOTd nates also who have no connection with 
the functions with which the buSine s or transaction is concerned To limit 
the meaning of words used in the statute by addmg new words would 

amount to defeating the legislative intent and laying down a policy which 

was not intended by the legislature R G Jacob v RepubUe of India 
AIR 1963 S C 550 Words cannot be added by the courts to fill the 
caps under the guise of carry ng out the intention of legislature 5r» 
Afaramv Slate o/ A I R 19o9 S C 4a9 10o9 (Supp) IS C R> 
482 


31 Language to be given full effect 

It IS the dutv of the court to give full efiect to the language used b> 
the legislature The court has no power either to give to the language a 
meaning wider or narrower than the literal one unless the provisions oi the 
Act compel it to give such other meaning '^o violence is to be done to the 
language used nor any thing is to be d tracted (ro-n their meaning by coqo- 
tru ng them m a way not consistent with the intent on of the leg slature 
Lmtion Ruhbtr Co v DtrexproJictsIne AIR 1963 SC 1832 Where the 
language used is pla n and clear full effect mu»t b^ given to it Recourse 
to rules of construct on hoald be made only where the language is capable 
of two interpretations Thakar intar Stugh \ Slaiaot Rajasthan 19oa (2l 
SCR 1369 AIR I93 oSC 504 '' 


32 Fnociple of harniODioiu construciion 

The recognised rul“ of mteri retation of statutes is that the expression 
used should ordinsuily be understood in a sense which harmonises wuh the 
object of the legislature If an express on is susceptible of a narrow or 
technical meaning as well as popular meaDujg Ihecourt would be justified 
m aauming that the legidature used the eSpression in the sense 
whi^ would cany out its object and reject that sense which 
would render the exercise of its powers invalid In interpreting a statute a 
its aims and objects hew h dia Sugar MtUs v Commr 
f207 If there are two conflicting provisions attempt 
should be made to harmonise the l»o Bengal lu » untly Co v Slaitof Bihar 
A t K ISoo S L €61 Same mraning diould be gii en to the same express- 
ion in the Resection of the sane set of rules AV Guruswamy v. Stale 
of A1 R 19»4 SC 592 However duU to harmonise the provision 

of an Act does not w-airant stretching the words to fiU m gaps or omissions 

1932 sc 362 1932 

^LK.1U2 On the pnnciple ol haimomoiis conviruction attempt should 
be made to avoid the conflict rather than to create it SC Praskar v 
Usaii/saw AIR 1963 SC I3»6 ^rasnar > 
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33. totention how (o be <letenxuQed. 

In construing an enactment and deteimining itslniescope.it is per- 
missible to have regard to all such factors as can legitimately be taken into 
account to a-certain the intention ol th; legislature, sue as the history of 
the Act, the reasons which led to its being passed, the mischief which had 
to be cured as well as the cure as also the other provisions of the statute : 
S.C. Prasha v. Sen, A. I. R. 1963 S. C., 1356; GJumoflaiu^ 

Wtlli, V. Union of Indij, 1957 S. C. R. 930, at P. 963. The intention should 
be pr>inaijly gathered from the language used and unless there is ambiguity, 
surrounding circumstances and coostitutiona! principles and practice are 
not to be eicamined : Comaur I. T. v. Safda Devi. 1958 S. C. R. 1; A. I. R., 
1957 S. C. 832; M. S. M. Sharma v. Sri Krishna Sinha, A. I. R 1959, S C. 
395. 

34. Gaps cannot be filled 

If the language of the enactment is clear and unambiguous, it would 
not be le^timate for the courts to add any words thereto and evolve there 
from a sense which may be said to cany out the supposed intentions of 
the legislature. The intention is to be gathered only from the wc rds used by it 
and no such liberties can be taken by the co uts for efiectuat'nga supposed in- 
tention of the legislature. Words cannot be added to fill the gap*. 5f/ .ffaw 
Ram Xarain v. Stale cf Bengal. 1959 (Supp) 1. S C. R. 482; .959 Sa 

459. 

\Miile interpreting a statute, particularly the Constitution, every word 
of the statute must tc given its true and legitimate meaomg. It is impro- 
per to omit any word which has a reasonable and proper place in a 
eonstUutional statute or to refrain from giving effect to its meaning. 
Gopdan v. Stale of KaJras : A. f. R. 1950 SC 27; 1950 SCR 88; 1950 SCJ. 
174. The language us<d must be given full effect: CAunr Bhai v. Karayaa 
Rao, A. I. R. 1965 S. C. 1457. Conte.xl in which the words occur and the 
object of the statute are also relevant factors in the interpretation of statutes; 
Slicikk Gulf an V. Sant Kutnar, A. I. R. 1965 S. C. J832. 

35, Grammatical Co slructioa. 

The ordinary role of grammar on which construction is based 
cannot be treated as an invariable rule which must alwaj-s and in every 
case b; accepted without regard to the context. If the context defini- 
tely suggests that the relevant rule of grammar is inaj plicable, then the 
requirement of the context must prexail over the lule of grammar; Re^onal 
P. f. CoOTOTf V. S.RJf. .V/g Co. 1962 S.C. 1536. 

It is the duty of the Courts to give effect to the meaning rf an Act 
when the meaning can be fairly gathered from the words tsed, that <s to 
say, if one construction will lead to an absurdity while another will give 
effect to what common-sense would show was obviously intended, the cons- 
truction which would defeat the ends of the Act must be rejected even 
if some w'ords used in the same section, and even in the fame sentence 
have to be construed differently. Indeed the law goes so far as tn require 
the OJurts sometimes even to modify the grammatical and ordinary sense of 
the words if by so doing absurdity and inconsistency can be avoided: 
Shamrao v Dislrid Magisirate, 1952 &C.R. 633, .AIR 1952 SC 324. 

It is the duty of the court in construing statutes to give effect to the 
intention of the legislature. If giving a literal meaning to a word used 
by the draftsman, particularly in a penal statute, would defeat the object 
of the legislature, which Is to aipprcss the mischief the court can de^t 
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Irom thj d ction»iy meaning or eren the popular meanmg ol the uotd imd 
■naUad Eiic It a meamng uhieh wiU adeauce the remedj and supress the 
mocl iel K.- »etS.,.£4» I K 1965 SC 87. 

6 Expresi words to be construed steictly ^ , 

The pniTiaiy rule of the interpretation of statutes is that the toguage 
used and the words employed jn a statute should be given the natural me^ 

me When the words are clear and plain the court IS bound to accept the 

exp'essfd intention of the legislature The paramount duty of the judicial 
irteipieler IS to put leg slature honestly 

ard faithfully its plain and rational meamcg and to p!cnrc1e its cbj»=ct 
When It s*aid that all penal statutes arc lo be construed strictly, it only 
rrfors that the couil must see that the thing charged is an offence within 
lie plain n eanmg of the woids used and must not strain the words The 
1 ule of strict construction requires that the language of a statute should be 
so construed that no shall beheld to fall within it which does not come 
withm the reasonable interpretation cf the statute Moreover in penal 
statutes the principle that the provision should be construed in favour of 
the subjects is to be followed only where Iheie is ambiguity otherwise the 
rule isthat words should he given iheir natural meaning ilf /osA» v 
Aft SAiiiipi AIR 1961 S U94 Words which are clear and precise 
should be taken in their natural and ordinary sense ffagfiur Cor^orafion v 
ffs £»i/<fovees AIR 1960 S C 679 The maxim expsessio tatnfs esi exelusto 
alierttts does not apply where the meaning is clear Praialt Trai sports Co 
operahie Socuty lid v RT A {I960)3 5>CR 177 

The cardinal rule of constmclion of statutes is to read the statute 
liberally that is by giving to th^ words used by the legislatute their ordi- 
nary natural and grammatical m»anmg If hovrever such a reading leads 
to ahsurdits and the words are suscept ble of anotl « meaning the court may 
adopt the same But if no sjch alternative construction is possible the 
court mn t adopt the Old nary rule of liteial interpretation This is the 
golden rule of mterpretat on Jugal Knhort \ Raw Cotloii Co All? 
1930 S C 3/6 1930 SCR 1369 /!« or 5iiic/i v State of Raiastkan Poo 
S C R 303 A I R 19o5 S C 504 J J • 

37 Back ground of statute 

If the words used m a statute aie not qlear or are ambiguous it may 
be possible to mteipract them in tl e h|l t of the back ground oi the statute 
If by doing so the ambiguity ceases to exist the background may be v ery 
helpful gu c e Slate of 11 esi Emgal v B K Mondal and Sons A 1 R 1962 
S C 729 Piewous material which iray lead to a particular legislat on is 
^ways a gocd guide* 5/a/e oj ifadras v Raja Cofalan AIR 19o5 S C 

3S Harmonioua Coostruction 

Hairocmous Construction reqiuies that one provision diould be read as 

h ^ ™ S ol >liE Aitick IS plan and unaiii 

biguouc and admits of one ttnamng alone the duty of the ccurt is to adopt 
that meaning alone But if two ipeanings are possible the court shou d 
tiy tohamom ethe /ifo S/a/r ^ v A;aifr£j«gA 1953SC R 234 

•See the cbsenation made by Lord Atkin in Laicre v Bennett 1939 A C 

si" " «■ B-”/- 
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39. loteiprelation defeating Ihe object to be avoided 

An interpretatk n Mbkh uTiuId defact the object of the legis'ature 
should not be adopted; Aiia Ivdustries v. Sin^A A.I.R, 19^ S. U 

3-16. Words whicb are clear and precise are to be gk’en their natural meaning 
If the court has to supply words to make the meaning clear, it should 
prefer construction which is in more consonance with reason and purecil: 
I^atnasaami Kader v. 5/<i/e of Madras. A.I,R. 1958 S C. 255.’ 

LEGISLATIVE PROCEEDINGS 

40 Reports of draftieg committee may be referred. 

\\ hile interpreting a constitutional provision the report of the drafting 
crrrmiltee may he referred to. But this report cannot be used to centiol 
the rr.eaning of the paiticular provision but it maybe looked at in case 
of ambiguity. Thoujh it would be improper to take into consideration 
the ir dividual opinions cf member*; of Parharrent or cenventien or consti- 
tuent Assembly to construe the mi aning of a particul r clause yet when a 
question arises whether a certain phiase rr espressicn wa.s up for considra- 
ticnatallor net, a refeiance to the debate may be helpful and may be 
permitted.: The question that arose in the case was as to whether the 
doctrine of "due process of law” ashnrwnto Ameiicai. Constitution can 
be applied in India or not. After discussing the debates the court came 
to the conclusion that this doctrine was not adopted by the Constituent 
Afstmbly. But resort to thesesourcos should be had after great caution 
and whin latent ambigiuties are to be resolved ; Gopalan v. State pf Madras, 
A.I.R.1950 S.C.2'.I950SCR8h* 

41 Speech made lo the course of debate not helpful. 

A speech made in tlie course of the debate on a bill cannot be of much 
help in the inteipiatatioo of constitution. It could at best be indicative 
of the subjective it.tent of the speaker, but it cannot reflect the inarticu-' 
late mental process lying behind the majority vote which carried the 
bilL It could not be said that the muds of all those who voted wire in 
accord with the speaker. The court tan tn/y search for (he oh/ectfve intent 
of the legislature primarily in (he enacimini aided ly such hitorical material 
as reports cl siatuiory cemmitues. preambles etc, etc.- Gopalan v. Slate of 
Madras, A. 1. R. 1950 SC. 27. 1960 SCR 88, 19S0 SCJ. 174. 

47. SUtemerfs and objects in a bill may be looked at, tc seethe 
citci mstsntes urder which sn act was psised. 

The statement of the objects and leascns appended to a bill is not 
admissible as an aid to tie construction rr interpretation. of a statute yet 
till se may be referred fir a Jimited purpose of ascertaining the cirrum- 
stanres and conditions p/evarlng at the time wbirh nccrssitatfd the passing 
ol the particular law : T, if. A/wiufiirrv Venkatarahalam A.LR. 1956 S.C, 
2<6 1955 (2) S.CR. 1196. 

•Referance however may be made to the Privy Council decision in Adminis- 
traicr Ott.eral of Bengal v. Pretn Lai MvUiik 22 J. A. i(i7 : 22 Cal, 768 P.C. 
where reference to tl e prociedings of the legslature which r^ulted in the 
passing of the Act was not considered legitimate in the construction of a 
particular statute. To the same strain is the decisions given in ^/rmrViYaf 
CoMHcri of Sydeny v. Ci mtnonveallk 1904 I Com L. R. 208 and Untied _ States 
V. Wong Kim Ark, 169 (J. S. 649 which lay down that todfviducil opinion of 
members of the convention expressed in debates cannot be referred to for 
the piupose of construing the Constitution. 
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TWgb .ho «d,.ajy 

legislative proceedings for th pu^ purpose of understandm^ 

provision bat these can be refen^ wa, passed I" this particular cas- 
the circumstance ports and reco-nmendations which led to 

referencewas nude to the w g ^ Weavmg Company (Emergency 

the passing of the Sho^^P'^.. a^Jaz aJi 1 1 report, it was ob,erv-d 
PfOviMons) Act of 19o0 r ^ wa, passed and ‘t 'S evident 

It was against th*® hack^ra i m legislature with regard to Shola 

that the facts which were pUced^^^h^^gj^yy 

pur MiU w re of «'‘traordin^y open to 

being treated a, a c as, o u.k the critcriaadopted by theGivrnment 

the diarge of “‘“^^Sem-atbiUhe cater unreasonable 

■c"J/.;.°ESv"u.uo“/'»i“ «R>9.IS... 190. SCR 8S5, 19.1 SCJ 
103 

43 Preamble guide for finding out the meaning 

The lev for understanding it J K 

of the statute and IS Mmetimp called^ 

tfnsaf.arvl'enWur^" ^ consolidate and amend 

theoteamble ofasta iJe courts must construe the provisions of 

‘H^’^tHw^thttactasacomptetecodeinilself and exhaustive of the 

“ 

^ISHSHs'Xs; 'It 

are not the case with speeches made by the members of the Cons- 

Mons. SimU« » The reas ms being those who did not speak may not 
tituent vwrawy ^ ^ differed 

ba, e agreed^ rmimnrore Co ha, v ^omtay Co npany £Jd 1932 

366 
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able historical material in ascrrtaining the irasons nhich isduc/'d the 
legislature to enact a statute but in interpreting the s’atute they 
must be ignored: Gujarat Unirersity v. Shri Krishana. A.I.R. 1963, S C. 703. 
Statement of objects and reasons accompanying a bill, when introduced in 
Parliament cannot be used to determine the true meaning and effect of the 
substantive provisions of the statute. These may be used for understanding 
the background and the antcedent state of affairs leading upto the legisla- 
tion but these are not to be used as aids to the construction of the Act ; 
State cf Weii Bengal v. Union of India, A.I.R. 1963 S.C 1241. The statement 
of objects and reasons can be referred to for the purpose of ascertaining the 
circumstances which led to the passing of the Ugislation and to find cut 
what was the mischief which the legislation aimed at : S.C, Prashar v 
rasaRfren. A.I.R. 1963 S.C. 1356. 

46. Acceptance or rejection of amendments to a bill in the course 
of parliamentary proceeding does not form part of the pre-enactment 
history. 

The argument that the acceptance or rejection of amendments to a bill 
in the course of pailiamentai^' proceedings forms part of the pre-enactment 
history of a statute and as such might throw valuable light on the inten. 
tionofthe legislature when the language used in the statute admitted more 
than one construction was repelled by the Supreme Court. The reason why 
a particular amendment was proposed or accepted or rejected is often a 
matter of controversy. Where the legislature happens to be bicameral the 
second chamber may or may not have known of such reasons when it dealt 
with the measure. This sort of extrinsic aid cannot be used for the interpre- 
tation of statutes : .fstfUM' Kintar v B}se ; 1953 S,C.R. 1; A.f.R. 

1952 S.C. 3 9. 

47. Prior history may be looked at. 

The history which lies behind an enactment may be looked into and is 
admissible to find out the meaning of law. The recourse to prior state of 
law, the evil sought to be eradicated, the process by which the law was 
evolved are admissible to find out the mean'ug of the Act ; Stale of West 
BtngaJ V. Krijendra Hath, A. I. R- 1966 S. C. 447. 

48. Report of Select, Ccmmittec. 

The Act cannot be interpreted by any reference to the bill. The 
language of a Minister proposing in parliament a measure which eventually 
becomes law is inadmissible. The report made bj' some outsider is even 
more removed from the value of as aid to interpretation because it may 
not be followed or accepted. The alterations made in the bill during its 
passage through the comirittee, the statements and objects and report of select 
committee cannot be legitima'ely taken into" account. It would be wrong 
to say that every change in tne phraseology introduced by way of amend- 
mant necessarily implies a change in the content of the provision or in its 
meaning for it entirely depends upon whether these words were merely 
meant to clarifv oi alter the then existing meaning : R. P. Kafur v. Parlap 
Singh. A.I.R. 1965 S.C. 295. 

49. Motive of parliaxntot. 

Tht Court in construing or interprfliog the constitution or pro\-isicrs 
cf an enactment has to ascertain *he meaning ard intention of legislature 
from the language used in the statute itself and it is not concerned with the 
motives of Parliament. It is not for the courts to express, or indeed to enter- 
tain, any opinion on the exp^tency of a particular piece of legislation. 
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thechargeofmismnagem-^bit Ae I arbitrary or 

.nmy opinion carmo^/J" ,5®, S. 41 i9ajkR8S). 19>l SCJ 
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43 Preamble a. t^r f.ndinff out the meaning 

The preamble usomclms a segu'd' 1“ ,t T I< 

I the Statute and IS sometimes caM^ a kev SCK. 1196 \Yhtce 


of thestatuteandissometimescajl^a kev or^^. ^ ^Vherc 

MuialiarvVenkalacMan \ t K , toisoUdate and amend 

the p camble of a statute ^eaU a> a constrae the provisions of 

the law relatmito the Jf ^‘TcXustive of the 

that act taking that act as a complete S ** ctn <»' 

matters dealt with therein Raualt* Subfta Ran v {^oinnisiw 
To* AIR. l9a9SC fc04 l9o6SCRo77 

the legislature 

are not admissible as extrinsic aid td the tons- 

sions Similar is the case with sweehes made by the not 

tituent Assembly The reas ns being tho^ who ^Puavc Sred 

have ^eed with those who did and those who spoke ”^8ht ha 
from each other 'Slalr of Travaneore Co hm v ISomloy Coinpony Li » 
bCR 1112 AIR 19o2SC 368 

45 Statement of objects and reasons l- nnlv to 

The statement of objects and reasons apps^^ed to a b U secKS 
explain what reasons induced the mover to introduce the bill m in 
and what objects he sought to achieve Bit thc»e objects 
not correspond with the reasons wMch mn-Uedtie majority topass 
or which the majority had in view w iile passing it into law The m 
alw have unde gone radical changes during its passage through the lio 
817 Hoosesandtieceism gsvaitee tiut»*rei,>i wxichled to its 

tioQ and the obj-cts thereby siigit to b’ achieved have remaine 
p-.j^nnthroughout till th» Bill enTges uo ti the Hous* a> an ket of the o 
c>..ttoll.dandq„'ii-.F <<».>?»'. of the b.lUiJ ir. .»t voted UP 

cflidia 10S2 ^ r T,Forthese reasois disnot sound to rely on them u» 

£to’.?Rd„.u& A»,.,K».„v frWaB... 19o3 S C R 1 A ^ 
that mtarung alone BtV"?. '>.» tolled upon and appt ived tn ow ^ 

tiytohaiuon-ethe 7>* ' ' » «o5 = C “I was »? 1"“ 

ingaiatJwif v Sttde of Malras ldo5, 2 S C R 374 
oh)“Cts andreason may and do often furn sh 


V of Mairas l»oa, b u ix b'*’ 

•See the ebsen ation made obj-cts andreason may and do often furn sh 
462 which was held valid in ^ , MeQ7W69 

\Iudaaa\ake 1959 AC 514 %'' ’tfissoMti Preighl 4ssociah0« flo="l 

-* Prew Ld Vttffw case , 22 I C 107 
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which 'the Act was passed in thecase of CAtVdHyt^ ZUi/ v.VnionoJ India 
^I.R. 1951 S.C. 41. In this case the validtjr of Sholapur Weaving and Spin- 
iags Mills came up for consideration and after considering the whole matter 
the validty of the Act was sustained. The position so for as the speeches 
of members ate concerned the Court is of the considered opinion that these 
cannot be used for interpreting the constitution or any other statutory 
enactment : Slats oJTravancort Cochin, 1952 SCR. 1112. The argument 
being that the individnal opinion of a member cannot be equated with the 
optaion of the whole House. Similarly the views eapressed by the members 
of the Constitutent Assembly cannot be used for the interpretatian of the 
Constitution. V. \t. Syei State of Audita, AIR, 1954 S. C. 314. 

Some of the recent pronooncemeats go the extent that speeches by 
Minister while explaining the object and reasons is also irrelevant. The 
net result is that legislative proceedings cannot be used for the purpose 
of interpreting the Constitution or any other enactment bat may be 
referred to, to under-stand the historical back ground. 

MARGINAL NOTSE. TITLE AND PRE.AMBLE 

53. Afaxgiqal notes aad'headings of Chapters 

Mareinal notes and headlngsof a chapter cannot be used for the purpose 
of construing a statute, if the intention is otherwise dear. These cannot be 
used to re-'trict the plain terms of an enactment: Inso/ne Tax cammissiottcr 
V Ahmed Bhai Vmatbkei and Co. A. I. R. >950 S.C. 134 : 1950 5.C.R. 605 
1950 SCJ. 374. The marginal soles cannot control the meaning of the sec- 
tion if the langvgage usm is cUae nod aa3.i}bisii0$ : tVa/t .YaJthea v Sham 
Sunder. 1953 SC 143. 

54 Title of statute. 

The title of a statute is an important part of the .\cf and can be very 
useful in ascettaining its general scope and can be referrr^ for the purpose 
of throwing light on its construction, although it cannot over-ride the clear 
meaning of the statute ; •Ayan'ai Kurnarv AraMndra Base 1953. S.C.R.. 1, 

A. L R. 1952 S. C. 369. In re. Kereta Ediuaiicm BUI, I. R. 1938, S. C. 
936, it was held that reference may be made to title and if possible the 
Court may deduce the policy of the le^slature. But the title cannot control 
the meaning: Bhinka v. Ckaran Singh A. I. R. 1959 S. C. 960. 

55. Loeg title if belpfuU- 

Long title of the Act is a helphilgiiide in understanding the policy of 
the legislature. The value of long title was recognised bv the Supreme Court 
in the case of Bishatnbar Singh v. Slate of Orissa, 1954 S. C. R. 842. This 
question again cropped up when the Supreme Court was considering the 
Kerala Education Bill. This BUI had a long title i.e. 'to provide for the 
better organisation and development of educational institutions providing a 
varied and comprehensive educational service throughout the State, It 
was held that this long title lays down enough policy for the guidance 
of the executive and no attack can be made on the Bill on that score : In re 
Kerala Educalion Bill, A, 1. R. 1958 S. C. 9i.6. 

56. Heading of sections. 

If there is any doubt while interpreting words in the section, the bead- 
ing certaiolv helps to resolve the doubt. The headings prefixed to sections 
or\et of s«t5ons in some modem statutes are regarded as preambles to 
those sections. They connot cantrol the plain words of the statute but 
may explain ambiguous words : *Bhika v. Charati Singh, A. I. R. 1959 S. C. 

•See Maxwell on the Interpretation of Statutes, 9th edition p, 44. . ' 
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solve any ambiguity or to fix the meaning; but it cannot be used to elimi- 
nate as redundant or unintended the operative provisions of law: Sla!^ of 
Raj. V. Ltela A I. R. 1965 S. C. 1296; Buruakur Coal Co. v. Union of India 
A-I. R. 1961 S.C. 95^. 

DECISIONS OF OTHER CONTRIES 

60. Analogous provision in Constitution of another country 
if the language is different 

WTien the words used in two constitutions are different it would be 
against the ordinary canons of construction to interpret the provisionst of our 
Constitution by taking the help of the decisions of the other Constitution, 
Because sometimes the political set up under which the different ’constitu- 
tions are framed are entirely different. In this case it was said that the 
"due process’* clause as known to American Constitution cannot be used 
in India: Gopalan v. StaU of Sfadras, A.I.R. 1950 SC 27; 1957 SCR 88 1950 
S.C.J. 174. The provisions of the Indian Income Tax Act are not in pari- 
materia with those of the English Income Tax Stautes so that decisions 
of the English Act are in general of no assistance in construing the Indian 
Acts: Commssioner of Incomi Tax v. South India Pictures, AIR 1556 SC 
492. 1956 S.C.R. 199. 

61. American constitutional terms not to be imported unnecessarily. 

In interpreting the Indian Constitution, the Courts should go by the 
plain words used by the makers of the Constitution. The importing of 
foreign notions as to the interpretation of Constitution can make the task 
more difficult. The terms poUce power as known to American Constitution 
cannot be of much help for interpreting Article 31 of the Indian Consti- 
tution which terTns.aie of variable and indefinite contatxaion in Americen 
law and use of these terms can make the task of interpretation more diffi- 
cult : CAiranfitlalvUniotio/Mia.Al.R. 1951 S.C. 41; 1950 S.C.R. 869; 
1951 S.C.J. 103. The Courts cannot derive any assistance from decisions 
which de^ with other laws made in other countries to deal with situa- 
tions that may not arise in India : I’artap Singh v Shri Krishna Gupta 
1956 &C. 140; 1956 (2) S.C.R. 1029. > 

62. English decisions where statute is based on English law. 

M’here an Indian Act is based on Engltsh statute or corresponds with 
it, the decisions given by Eng'isb couit may be followed. This was the 
majority view of the Supreme Court. Subba Rao J. (ashe then was) who 
gave the minority judgment observed thus: 

"The court cannot fill a lacuna, that is the province of legislature. The 
second rule of construction equally well s< ttled is that a court cannot con- 
strue a section of a statute with reference to another, unless later is in 
pari materia with the former. It follows that decisions made on a provision 
of a different statute in India or elsewhere wjU be of no relevance.' unless 
the two statutes are in pari materia Any deviation from this rule will 
destroy the fundamental principle of coustruction, namely that the duty of 
a court is to ascertain the express miention of tJie legislature. The English 
decisions therefore must be kept aside in construing the relevant pro- 
visions of the Indian stautc” : Assisiant Collector of CusiOTns v. Siia Ram 
A. L R. 1966 S.C. 955. 

\Vhere the tenns of an Indian statute are plain, and express there 
is no need to refer to the Ei^Iisli decisions; Sales Tax O^icer v. 
K.LM.L. A. I. R. 1959 S. C. 135. . 
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itoe to the imlnmE of tie legislature Beujul fmmu.ulj. Co V Slalcof Biluir, 
A I R 1955 S C 661 

57 Preamble . , . u . 

The function of the preamble is to expUn certain facts j^hich are 

necessary to be explaned before the provisions Contained m the Vet can 

be followed It is a sort of inliodoction to the statute and is many a 
times very helpful to understand the policy and legislative intent In 
re Kerela Eduction Bill A I R ISaSS C 9a8 If any doubt arises from 
the terms employed by the legislature the preamble has always been 
1 eld to be a safe guide for understandmg the intention of the legislature 
The Supreme Court has called the preamble as a key to open the mind of 
the makers of the Act In re Benban Union AIR. 1960 S C 84o 
But this does not mean that the preamble u to override the express pro- 
Msions of the Act and It IS not to be considered as the source of power 
BerubttTiUtiion Inre A I R I960S C frlo U is howeier observed by 
the Supreme Court in fiisAuwAAur 5ingA s Sfa/e of Orissa A I R. 19o4 
S C 13® which decision was approved by the Court in In re Kerela 
Edwcoiicm £(U A 1 R 1958$ C 9o6 that Courts may construe the 
ambiguous words in a sense so as to carry out the purposes of the Act 
But if the Words are eJear the preimbfe is not of much hefp Moltpitr 
Zamntdar Co v Slate o/ Bihar AIR 1962 S C 661 The Court cannot 
start wi^h the Preamble for the mlerprctation of statutes It has only 
1 mited application when there is amb gmly Burrakar Coal Co v Untoii of 
India A I R 1961 S C 9o4 


59 Preamble not to be used wbeo words clear 
A preamble is a key to the interpretation of a statute but is not ordi 
nanly an independent enactment conferring rights or tabng them away and 
cannot restrict or widen the enacting part which is clear and unambiguous 
The motive for legislation is often reflected in the p cainble but the remedy 
may extend beyond the cure of the evil jftte d d to be remoicd No resort 
to the preamble would be justified iftiuurpretmg the provisions m the \ct 

when the worik used in it are clear and unambiguous R Venkaism ni 
httidu V Narasran Naraiudas AIR 1966 S C 3B1 Bat where the 
enacting part is ambiguous the preamble can be referred to to explain and 
elucidated Burrakur Coal Co v Uttoiof InJta A I R 1961 S C 9o4 
59 Pteamble or title cannot make the word* redundant 
It is not permissible to omit or delete words from the operative part of 
an enactment which have meaning and s gnificance m their normal conno 
tation merely on the gnund that according to the view of the Court it is 
inconsistent with the spirit of the enactment Unless the words are unmean 
mg or absurd it would not be lo accord with any sound prmc pie of con- 
struction to refuse to give effect to the provisions of the statute on the very 
elusive ground that their ordinary meaning will lead to consequences which 
are not in accord with the notions of propnety or justice entertained by 
courts If there is repugnancy the court may prefer one interpretation 
to another after talcing into consideration the general conspectus of the 
provnsions But it is wrong to depart from the natural meaning or to rciect 
words for reason that they do not acewd with the context in which they 
occu r in the p reamble or in the long title The preamble may be used to 


• See Jiaxwell on Interpretation of Statutes lOth Edition, page 50 
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- Ramasvami NaJer v. StaU of SfaJras, A«LR. 1358 S C. 255. 

66. Court is aot to lay down standard for legislalure. 

The Court is only concerned with the interpretation of a statute and 
while doing so it should not lav do\Tn anv standard which the legislature 
ought to follow. The Court is only concerned to interpret the law and if it 
is valid to apply the law as it finds it and not to enter upon a discussion as 
to what the law should be; PurshoUam v. B. .\f. Desai, A. I. R. 1956 S.C. 20, 
(1955) 2 S.C.R. 887. 

67. Court should keep the scope of enquiry narrow. 

In dealing with constitutional questions courts should be slow to embark 
upon an unnecessarily wide or generel enquiry and should confine their deci- 
sions as far as may be reasonably practicable within the narrow limits of 
the controversy arising between the patties in the particular case. Atialbari 
Tea Co. Lid. v. StaU of Assam. A. I. R. 1961 S. C. 232. 

68. Court cannot re-cast provision. 

The courts should not embark upon the task of enacting legislatisn in 
the guise of constrution. A statute is designed to be wofkable and the 
interpretation thereof should be to secure that object unless curcial omis- 
sion or clear direction mikes that end unattainable. It is not the function 
of the courts of law to give to the words a strained and unnatural meanig or 
to add to the words of the statute cemain wonls which will change the scope 
of the Act. *lncoine Tax Commissiouer v. ElphinsUme S«^IK .\fills, A. I. R. 
1960 S. C. 1016, lucerne Tax Comiw'ssioncr v. Khalan Makanji 5^11' Co. 
A. I. R. 1960 S. C. 1923 See also Commissiouer of Inconu Tax v. Tej Singh 
< A. I. R. 1950 S. C, 352. 

A court must construe a section in a way which would make it workable. 
A statute should never be added or subslacted from without utmost necessiw 
Shyam Kishori Deviv, Palna 3fi»ii»Vi^a/ Corporalion, A. I. R. 1966 S.C. 
1678. A statute ousting the jurisdiction of a civil court should be strictly 
construed ; Abdul v. Bhaicani, A. I. R. 1966 S. C. 1718. 

69. Interpretation should not be done in vacuo. 

llTiile interpreting the provisions of the Gmstitution, the cou ts must 
keep in view that the relevant provisions are not to be read in vacuo but a« 
occurring in a single complex instrument in which one part may throw 
light on the other ^Aliabari Tea Co. v. State of Assam. 1961 S. C. 232. 

MANDATORY AND DIPECTORY PROVISIONS 

70. Mandatory and directory provisions-General. 

The tendency towards giving more weight to technicalities while inter- 
preting the Constitution should be deprecated. It is the substance that 

*The observations made by Lord Esher, il. R. in Curtis 
V. Stovine (1889)22 Q. B. X). 512 who warned against doing by constr- 
uction what only a legislature could do by cnEclinent aie ghen in the follow- 
ing words "it is no doubt very easy fer a Jndge to say tl.at he is inticduc- 
ing words into an Act only byway of ccnstiuting it, while he is rraking a 
new Act" see also the obser>ation irai e b> Lcid Dbunedin in Whitney- v. Co- 
mmissiotters of Inland Rnenue (1926) 10 Tax Cases 88 and these of Lord 
Reid in Commissioner of Inland Rerenues v. South Gerogia Co. Ltd. (1956) 37 
Tax Cases 725 where there was failure on the part of draftsman to draft 
the Act properly. 

{See the observations made in James v. Commonwealth of Australia 1936 
A. C. 578. 
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ferred upon a public authority coupled with an obligation, the word 'may’ 
which denotes discretion should be constraed to mean a command. Some- 
times the legislature uses the word 'may* out of respect or deference to the 
high statixs of the authority on whom the power or obligation is intended 
to be conferred or imposed. If a construction which is not obligatory 
makes the word 'may' redundant the word in.iy should be interpreted as 
'shall’ : State of Utter Pradesh v Jogindcra Singh, A.I.R. 1963 S.C. 1613. 

75. Absence of word 'shall* not to be conclusive in deciding the 
question. 

The employment of the auxiliary verb 'shall' is incmclusive and simi- 
larly the mere absence of the imperative is not conclusive either for the 
determination of mandatory or directory nature ol the clause. The 
question whether any requirement is to be regarded as mandatory or 
directory has to be decided not merely on the basis of any specific provi- 
sion which sets out the consequences of the omission to observe the re- 
quirement but on the purpose for which the reqiii ement has been enacted, 
particularly in the light of the other provisions of the act and the general 
scheme thereof. One test may be to see whether the requirement insisted 
on is for safeguarding the right of liberty of person or of property which 
the action might involve: ColUcior of ifonghyr v Keshwas Prasad A f.R. 
1962 S. C 1964. 'Shall' may be construed as directory if the 
context other wise requires. Sami H/o/ors v Stale of Rajasthan, h.l.K 1961 
S.C. 1480. 

TAXING OR fiscal STATUTES 

76. Taxing Statutes 

'Taxing statutes imposing tax on subjects divisible in their nature 
which do not include in expiess term* subjects exempted hy the constitu- 
tion should not for that reason be declared wholly ultravires and void, 
for in such cases it is always feasible to separate taxes levied on authorised 
subjects from those levied on e.Kempted subjects and to exclude the latter in, 
the assessment of the tax. In such cases the statut e iise'f should be allowed 
to stand, the taxing authority being prevented by injunction from imposing 
the ta.x on subjects exempted by the Constitution. The principle is that 
severablity in such cases iucludes separability in enforcempnt and the prin- 
ciple should be applied in dealing with taxing statutes. Slate af Bombay v. 
United Motors 1953 SCR. 1069; A I.R. 1953 S.C. 252. The tendency of 
modem decisions is m narrow materially the difference between strict and 
beneficial construction, Rajpniana Agencies v Commissioner Income Tax 
(1959) Supp. S.e.R. 176 : A.I.R. 1959 S.C. 265. Where the language used 
admits of more than one interpretation, ben fit should be given to the 
p rsons assessed : Commr I.T. v Karam Chaad A.I R- 1960 SC. 1175. 

77. Fiscal statutes shou d be express and clear 

A fiscal statute should be worded m clear language. If a case is not 
covered by the four corners of a statute, no liablity can be imposed. 
Batiarasi Dass v. Income Tax Officer, A. I, R. 1964. S.C. 1742. 

Where the language used is unambiguous, the i-ourt may look at tlie 
intention of the legislature and may construe a fiscal statute in favour of 
subjects. But the court cannot proceed to make good deficiencies, if there 
be any : Co»i»ir. Income Tax v. Karam Chand (1960) 3 S. C. K. 727. 

In interpretating a fiscal statute, the court shall interpret the statute 
as it stands and in case of doubt it shall interpret it in a manner favourable 
to tax payer. In construing a taxing statute, the court is not justified in 
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ilirectoiv and a breach ol them can heocerlooked provided there usubstan 
tial compliance nith the rale read as airholcand providid no pre) ud.ec IS 
caused When the lepslalure does not make any distincllon betneen ditcc - 
cry and mandatory provisions, the courts should do it and m ^itifi » the 
courts should exercise a nice disaimination. sort out one class from the other 
Xng broad based commoiis.ns. hoe. It is »ell s.tlled that alMoInto enact- 
ment most be obeyed abiolnlely or InKIled exactly but Il ls sufficient il a 
ditecloty provision is obeyed or tulhlled sobslanlia ly Parfap 5i„ci V. 5iri 
Kriitoio ffopia. 1056 S. C HQ 195G (2) S C R. loao : 19aS '. C. J. U3. 

A pro\ Sion cf a statute is not inaiwlaloi> unUss the non-compl ance with it 
IS made penal /araii tVart v Jasvanl Siiig/i A I. R. 1955 S. C 219. 
See also Ilo.ar, Mai v is T O^tt, 1%3 S C. 20 (ISdS) 2 S. C. J 256 

71 Courts should determine ibe matter. 

It vs for the couits after caielwlly cvaminini; both the language and 
scov'C of the Act and the policy undcflymfi it to determine whether the 
provisions are mandatory or directory There is no universal rule to aid 
m determining whether mandatory enactment shall be considered directory 
only or obligatory With an tnplied nullif'calton for disobedunu;. It is the 
duty of the courts to try to get at the teal intention of the legislature 
hv earefullv considering the whole scope ol the statute to be construed*. 
fi S. Rtshhidv Siatf cf Delhi, 19SSSC.R. 1150A I R 195SS C. 196. 

73. 'Shall when mandatory 

The oucstion whether a pa ticular provision of a statute which on 
the face of it appears mandatory m as much as it uses the word 'shall’ or 
is directory cannot be rcsoWed by laying down any general rule and depends 
upon the facts ol each case and lor that puipo&c the object of the statute 
in making the provision IS the detenmning factor. The purpose for whi^ 
the provision has been made and its nature. Hie intention of the legislature 
in making that provision, the senous or general inconvenience or injustice 
to persons resulting therefrom whether the provision is read one way or the 
other the relation of the particular provision to oUier provision dealing with 
the same subject and other consider ilions which may arise on the facts of 
a particular case including the langm^jc of the provision, have all to be 
taken into account in arriving at the conclasionwhether a particular nrovi- 
^ ^ Sugar Co. V. RrtiHjiur .t/umn/iaffy. A. I. 1^1963 

73 Use of word may, efect of 

♦ concJ«siveor decisive fordefermining 

«»nandatory or directory. The cxpici,sion ‘may’ 

has a varying significance having regard to the content m which this word 


1964 SC 538 ~ y ivamani E„g«. ( 

74 May-may mean shall 

The word 'may* generally docs not mean 'shall or 'must’ but if the 
c^^ext^s^requires it may mean 'shall' or •must'. Where a discretion is con- 

rw/JsSrirL m Iiio-yinol Bofougft Bankv. 

J urntr (J86I) 30 L J. Ch 379 (a) were approved by the Supreme Court. 
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«Bi Dislribuiiftg Co, v. Bilga-tin Birousk Muticipilily, A I.R. 1963 S.C. 906. 

81. No equity. 

In interpreting a taxing statute, equitable considerations are entirely 
out of. place. Nor can a taxing statute be interpreted on any presumption 
or assumption. The court must look squarely at the words of the statute 
and interpret them. It must interpret a taxing statute in the light of what 
is clearly said. A thing which is not e.xpres5 cannot be implied nor is it 
possible to supply a^isumed deficiency. The taxing statute must be clear 
and express. There is no equity in its favour ; SjUs Tax Commissianrr v. 
Modi Sugar .\IiUs. A.I.R. 1961 S C. 1047. 

82. Interpretation to be in favour of cltixen. 

Where the taxing law infringes Article 14, the same will be interpreted 
in favour of the citizen. Thus if no procedural machinery is provided for 
assement and levy of tax. the law wtU be struck down. Rat Ra/rt Krishna v. 
SiaU of Bihar A.I.R. 1963 S.C. 1667 : (1964) S.C.R. 897. 

83. Fenal Statues to be interpreted liberally. 

It is the duty of the c.'iurts to interpret the words of a penal statute 
liberally, especiallv when the language used is ambiguous so that they may 
not become traps for honest, unlearned in the law and unwary citizens. If 
tliere is honest and substaatial compliance with an array of puzzling direction 
that should be enough even if on some hypercritical view of the law other 
ingenious meaning can be derived Mustak Hussain v. StaU of Bcmbay 
1933S.C.R:323A.I.R 1933 S.C. 273. 

84. Penal statute-actual meaning to be given effect to. 

A statute which creates an offence and imposes a penalty of fine and 
imprisonment must be strictly consraed in favour of subjects. In the case 
of such statutes as have been termed as penal statutes the courts are 
con'emed with what has been actually said lo the statute and what is the 
language employed and not what might p)»ib1y have been said, 

Khtg V. Republic of India, 1932 S.C.R. 418 1952 S.C. IS& 

85. Penal statutes in geoeraL 

The rule of strict interpretation in favour of accused U not of universal 
application and must be considered alongwitb other rules of interpretation. 
If the object of the legislature is defeated by giving liberal interprtaCion, 
strict interpretation has to be given. Chief Inspector of Mines v: K.C, 
TAa/wir. 1952. (1) S.C.R. 9 ; A.I.R 1961 S.C. 838. Where penalties, for 
■infringement are impost, it is not legitimate to stretch the language of a 
rule, however, beneflcient its language beyond the fair and ordinary mean- 
ing of its language may be. It «s wel> settled rule of construction of penal 
statutes that if two possible and reasonable constructions can be put upon a 
penal provision the court must lean upon that construction w.jich exempts 
the subjects from penalty rather than one which imposes penalty. *Tola 
Ram V. State of Bon^ay, A.I.R. 1955 S.C. 406. 

86. General and Sperial Provisions. 

It may be said that where a special provision and a general provision 
are inserted which cover the same subject matter, a case falling within 
the words of the special provision must be governed thereby and not by 
the terms of the general provision. It may also be said that where a 
general intention is expressed and the act expresses also a particular in- 

*Sse the decision given by lord Alacnaughtan ia L. Sc N. Rly. Co. v. 
Berritnan, 1942 A.R. 278 at 2295. 
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81. No equity. 

In interpreting a taxing statute, equitable considerations are entirely 
outof.place. Nor can a taxing statute be interpreted on any presumption 
or assumption. The court must look squarely at the words of the statute 
and inte^ret them. It must interpret a Uxing statute in the light of what 
is clearly said. A thing which is not express cannot be implied nor is it 
pjssible to supply assumed deficiency. The taxing statute must be clear 
and express. There is no equity iu its favour ; Saits Tax Commissioner v. 
Modi Sugar Mills. A.I.R. 1961 S C. 1047. 

82. Interpretation to be In favour of citizen. 

Where the taxing law infringes Article 14. the same will be interpreted 
in favour of the citizen. Thus if no procedural machinery is provided for 
assement and levy of tax, the law will be struck down. Rat Ram Krishna v. 
Slate of Bihar A.I.R. 1963 S.C. 1667 : (1964) S.C.R. 897. 

83. Penal Statues to be interpreted liberally. 

It is the duty of the ourls to interpret the words of a penal statute 
liberallv. especially when the language used is ambiguous so, that they may 
not become traps for honest, unlearned In the law and unwary citizens. If 
tliere is honest and substantial compliance with an array of puzzling direction 
that should be enough even if on some hypercritical view of the law other 
ingenious meaning can be derived Mustak Hussain v. Stale of Bemhay 
1953 S.C.R: 325 A,I.R 1933 S.C. 273. 

84. Penal statute-actual meaning to be given effect to. 

A statute which creates an offence and imposes a penalty ol fine and 
imprisonment must be strictly consrued in favour of subjects. In the case 
of such statutes as have been termed as penal statutes the courts are 
con-emed with what has been actually said m the statute and whaf is the 
language employed and not what might possibly have been said. W.H. 
Kwgv. Republic of India. 1952 SC.R. 418 A.I.R. 1952 S.C. 156. 

85. Penal sUtutes in general. 

The rule of strict interpretation in favour of accused is not ,of universal 
application and must be considered aiongwith other rules of interpretation. 
If the object of the legislature is defeated by giving liberal interprtation, 
strict interpretation has to be given. Chief Inspector of Mines v; K.C. 
r/wpar. 1952, ( 1 ) S.C.R. 9 ; A.I.R 1961 S.C. 838. Where ' penalties for 

■infringement are imposed, it is not legitimate to stretch the langui^e of a 
rule, however, beneficient its language beyond the fair and ordinary mean- 
ing of its language may be. It 's wel* settled rule of construction of - penal 
statutes that if two possible and reasonable constructions can be put upon a 
penal provision the court must lean upon that construction which exnnpts 
the subiects from penalty rather than one whic»^ ^mposes penalty. /*ro/a 
Ram V. State of Bombay, A.I.R. 19o5 S.C. 496. - \ . , • • ^ _ 

86. • General and Special Provisions. I . 

It may be said that where a special provision a general tyrovhinn 
arc inserted which cover the same subject matter a, case falling within 
the words of the special provision m^t be gove^ed thereby afcd not hv 
the terms of the general provision It may also ..Qq said th^t- where a 
general intention is expressed and the act express also a rJa^cular in- 


•See the decision given by lord Macnaughft 

lierrirnan, 1942 A.R. 278 at 2295. 


- L. dj 
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tenUoD, the particular intention ts to be considered in the nature of exce^ ' 
tion Similar^ particular enactment is not «pe^^ # r « 

enactment in the statute Siait o/ v. Vntta Motors, 1953 SC. R. 
1069 A 1 R, 1953 S C 2a2 General »ords arc not to be constreed to 
alteithe common law meanitg. SlaUof Gujratv. Sfiiam Lf. A. l. 

S C 1251 A leneral later law does not abrogate an earlier sjMcial 1^ 
bv mere implication Geneiaba tpeciahbus non dcrogant, or m other woids 
where there are general words m a tater Act capable of reasonable and 
sensible application without extending them to subjects specially dealt with 
by earlier legislation, it cannot he «aid that the ealier and special legislation 
IS indirectly repealed, altered « abrogated from merely by force of such 
geffe.’al jre/ds, wrlicct any mdicaJiM) of a particular intention to do so- 
In such cases, it IS presumed to have only general cases in view and not 
particular cases which have been already otherwise pronded for by the 
special law. Parlap Sxngh v Mantnoha* Dey, A. 1 R. 1966 S C. 1931^ 

87. Ejnsdem Generis. 

Thedoctrme of ejusdem gencns means, where particular words are 
followed by general, that the genera) wonL> should not be construed in the 
widest aense but shonld be read as applying to objects, persons or things oi 
the same general nature as those s^cificaliy enumerated, unless there is 
clear manifestation of a contrary purpose Is other words, where general 
and speaal words which are cajuble of asaUgoas meaning are assooatrd 
together, they take colour from each other and the general words are 
restrained and lunited to a sense aoalt^oos to the less g( Derail. 

But before the doctrme of ejusdem geneiis is made applicable, there 
must be a genus constituted or a cetogory disclosed with reference to which 
the general words can and are intended to be restricted Jaedtsh Chandra 
Katana Traders, A. I R 1964 S C 18W. 

The rule of ejusdem genens applies where a general word follows a 
particular and spec fic words of the same nature as itself, but where there 
15 no genus or category indicated by the legislature the rule Jias no appb- 
cation • Raja BUnu Pertap Stngh \ AsstsUmi Custodian. A I. R 1966 
S C. 245. 

Before zn^ang use of the rule of ejusdem gencns, it should be seen 
wthm the narrow limit « General or comprehensive words 
^ould receive their natural meaning unless they ate clearly restrictive in 
A 81^ V Ati Luhhan 1956 2 S C. K S67 

The true scope of the rule oI ejusdem generis is that words of a general 
natmcoUowicgspecdicacdparticuIar words should be construed as hmited 
Suture as those specified and not its reverse, 
r conUoUed by general words which 

JfiSsaS^ 19 o3 (3JS C R.J03A. r.R. 

Tf provUica to prevail over general provision. 

If thwc IS apparent conflict between two provisicrs one which is 
Sal JSi Seneral. the «pec«l must prevailover the 

ttust beco.fi„dto 
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not' genus or category : K. K, Kochunni v. S/al£ of Madras, A, I. R. I960 
S.C. 1182. 

A general later law doss not abrogate an earlier special law by mere 
implication. Generalia specialibus non derogant or in other words where 
there axe general words in a later Att capable of reasonable and sensible 
application without extending them to subjects specially dealt with by 
earlier legislation, it cainrt be said that the earlier and special legislation is 
indirectly repealed, altered or derogated (ro-n merely by force of such 
general words, u'ithout any indication of a particular intentiou to do so. 
In such cases' it is presumed to have only general cases in view and not 
particular cases which have been already otherwise provided for 5/ the 
special law* Parlap Sing'i v. Mantnohan Dey, A. I. R- 1969 S. C. 
1931. 

A special provisioa should be given effect to the extent of its scope 
leaving the general provision to control cases where the special provision 
does not apply t Rija Gopaloehari v. Corporalion of' Madras, A, I. R> 1961 
S.C.1172. A particular enactment is not repealed by general enactment 
in the same statute : Slaio of v. Uniici Motors, A. I. R. 1953 S. C. 

232 ; 1953. S. C. S. 1069. 

A court must construe a section in a wty w'hi'ch ' would make it work- 
able, 'A statute sh:>u!d never beaddedor snhtf^cied Iron ivithoat almost 
a necessity: Shyant Kishori Devi v. Paini MmUipal Corporalion, X. 1. R. 
l966S.C.Wa. 

S9. Colourable leglaUtion. 

The constitution distributes the legislative powers' amongst different 
bod'es which have to act within their resp^Uve spheres marked out by 
speciiical legislative entries. The fundamental rights also place limita- 
tions on the ri^ht of the legislature legislate.. . In the presence of these 
limitations questions do some tlma crop up whether the legislature, in a 
particular case, has not in respect to the subject matter of the statute 
or the method of enacting it transgressed the limits of its constitntional 
power. Such transgression may be patent, raanifest ''or direct, but it may 
also be disguised, covert, indirect and latent. It is to the latter class 
of cases that the expression colourable legislation has been applied in cer- 
tain judicial pronouncements. The idea conveyed by the. egression is 
that although apparently a legislature in passing a-statute, purported to act 
within the limits of its powers, yet in substance and in reality it transgressed 
the powers. The transgression being veiled b/what appears on ^proper 
examination to bo a mere pretence nr di^utso. where the law making 
authority is of a limited or qualified ' character it may be necessary to ex- 
amine with some strictness the substance of tde legislature for the- .purpose 
of determining what is that the legislitore'is doing. In other worx^ it is 
the form that matters but the s'j^tance a^ if the substance or subject 
matter is somethingwhich is b^y >nd the onpetenCe o^ that legislature, 
outword appearance would not save it' from condemnation.>i The. legis- 
lature cannot • violate consitutiooal prohibition by employing an indirect 
method. In such cases the Inquiry must be pinpointed .on ' the true 
character of the legislation. For the purpose' of such ■ detennination; the 
court should examine the effect of the legislation and take into considera- 
tion its object, parpM3 or design. >Bit if on the. face of an .Act it, is 
clear that the legislature intends thereby to legislate iu reference to a sub- 
ject over which it has o> jurisdiction, yet if the. enactment . clause of the 
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act bnng the legislation wthin its powers tl e Act caimol 
ultra vnes K C G ^eTayanDto \ SlaUo/Onssa 19>J 
1953 S C.375 


be considered 

£ C R 1 MR. 


90 Doctrine of Fraud on Power. 

This doctrine does not insolse any <iuestion ol bonalide or tnaiatwie on 
the part of the legislature The whole doctnne rcsohes itself itito the 
qufsbcD of competency of a particular legislature to enact a particular law 
If the legislature IS competent to pass a particular law the motrtcs which 
impelled it to act are really inele\aiit On the other hand if the hgislaturc 
lacks competenc) ^e question of metis e does not arise at all Wether a 
statute IS constitutional or not IS thus a]wa>s a question of pewrr Tlic 
legislature may transgress the limits of Its constitutional power b> patent 
manifest or direct way or b> indirect Of di gui-ed manner The legtsla'ure 
can only male laws withm its legislatue competence Its legislative field 
may be circumscribed by speuf c legislative entries or limited by funda 
mental rights created by the construction The Iegi«lalarc cannot overstep 
the field of Its competency directly Of indifecll> The court will sctutin «e 
the law to ascertain whether the legislature b5 device purports to make a 
la V which though m lomi appears to be within its sphere in effect ard 
substance reaches bejond it. If m fact it has power to male the law its mo- 
tivein mabng the law are irrelevant Iftl e leg slature outsteps or tranigreves 
its legislative power It may become colourable legislation Uut at the <ame 
time if for instance the compensation awarded for acquis tion is illusory or the 
principles lor ascertaing U e same do not tebte to the acquired property cr 
if the adequacy of compensation IS not justiciable the law may well ctme 
within the docljuie known as fraud upon the poirer Va/ratth v Sp Uy 
CcIUclcr AIR 196a SC 1017 Cajabuli \ar»\an Dec \ SUU cj Anihta 
19a9SUPP 1 SC.R 319 

WAR TlilE LEGISUTIOS 


91 War time LegislaUoo to be construed m favour of State 

\\artimelegisUtion which often has to be enacted hastily to meet a 
graveprcssicgnational tmcrgencymwhichlhcvery existence of the State 
i<s at stake should be connrued more 1 bcrally m favour of State than peace 
t me legislation StcU of Btnnbay r Venke mar, {932 SCR 877 AIR 
1952 SC 335 

PROVISO EXEMPTION AND EXPLANATION 

93 Explaoalions-value qf 

The description of a provrinon e g m the shape of explanation cai not 
be deasive of Its true meaning Butwieo a provision is capable of two 
meanings the one wh cli fits the dcscnption (explanation! which the 
legislature has chosen to apply to it according to *ound canons of con 
stniction should be adopted provided ofcouiseitis cons stent vviUi the 
language emplojedm preference to the one which attributes to the nro- 
visioti a diilerent efiect from what it should have according to itsde^n 

iS a^“r S sc? 2=2 '““ ® 

94 Proviso IS sub-servient to mam provuion 

A provimtoa section is sub-servient to the mam provision of the 
statute S AsMv Samp Smgh A. I R. 1966 S. C 341 Provisos are 
gener^y >Dserted to remove misapprehensions \faJan Lai \ Shrea 
Cl angdeo Sugar Mills A, I R. 1962 S C ld43 
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A proviso must be constroeti hatmoniously with the main enactment. 
It Is immaterial whether it is interpreted as restrictive of the main pro- 
vision or as a substantive clause: Commissioner of Income ‘Tax v. Indo 
.yercaniile Bank Ltd. ; A. I. R. 1959 S. C. 713 : A. I. R. 1965 S. C. 1358 
To ascertain the meaning of a section, it is not permissible to omit any 
part of it and the whole section should be re-conciled : S/ale of Bihar v. 
ffira Lai Kefriteal, A. /. R. 1960 S. C. 47. 

95. Proviso may be substantive. 

The proper function of a proviso is to except or qualify somethiog 
enacted in the substantive «.]ause which but for f e proviso would be 
within that clause. It may be ordinarily presumed in construing a proviso 
that it was intended that the eoacltog part of the section would have in- 
cluded the subject matter of the proviso. But the question is one of in- 
terpretation and there is no absolute rule (hat the proviso must alwa 3 ’s be 
restricted to the ambit of the main enactment. Occasionally in a statute 
a proviso is unrelated to the subject matter of the preceding section or 
it Contains extraneous matters and it may then have to be interpreted as 
a substantive provision, dealing mdependentlv with the matter specified 
therein and not as qtalifving th» main preceding section: Ishitar Lai v. 
Moti Bkai A. I. R.* 1966 S. C. 459 : Stale of Orissa v. Dehaki Dehi A. I. R. 
19&tS.C. 1413. 

. 96. Proviso may be Addendum. 

The cardinal rule of interpretation is that a pro\'iso to a particular 
provision of a statute only embraces the field which is covered by the 
main provision. It car%'es out an exception to the main provision to which 
it has been enacted as a proviso and to no other; R. D. Sons Ltd,, v. 
Assislant Sales Tax Offleer, (1955) 2 S. C. R. 483; A. 1. R. 1955 b. C. 
765, 

‘ The proper function of proviso is that it qualifies the generality of the 
main enactment by providing an exception and taking out as it were, from 
the main enactment, a portion which, but for the proviso, would fall 
within the main enactment. It is foreign to the proper function of a 
proviso- to read it as providing somethiog by vay of an addendum or 
dealing with subject which is foreign to the main enactment. It is a 
fundamental rule of costniction that a proviso must be considered with 
relation to the principal mat er to which it relates. The proviso is to be 
construed harmonjouslv to the main enactment. A proviso to a particular 
provision of a statute embraces the field which is covered by the main 
provision. The proper function of a proviso is to except and deal with a 
case «ifc&‘wotr/<i ocftetwise fail wftftin the general language of the main 
enactment. "But sometimes it .may operate as addendum: Income-Tax 
Commissioner vi I. M. BanJi'(}959) (Sup) 2 S. C. R. 339 A. I. K.' 1959 
S.'C. 713; Abdul lobar BuU v. StaU of Jammu and Kashmir. 1957 
Sl-C.'lt 51. 

97. Proviso may be Joolced at when the main provision is 
ambiguous, 

.Where the main provision is clear, its effect cannot be curtailed bj‘ the 
provision. But where the main provision is not clear, the proviso which 
cannot be considered to be a mere surplusage, can properly be looked into 
to ascertain the meaning and scope of the main provision ; Hinduslan _ Ideal 
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act bnnglhe legislation within its powm. the Act 

ultra-vir« K.C G Nara^ an Deo V State of Orusa, 19o4 S C R. 1 A 1 R. 
I9S3 S. C. 375. 


90. Doctrine ofFrand on Power. 

Ibis doctnne does not mvolve any question of bonafide or maialiae on 
the part of tbe legislature The whole doctnne resolves itself into the 
question of competency of a particular legidature to enact a particular law. 
If the l^islature IS competent to pass a particular law, the motives vihich 

impelled it to act are really irrelevant On the other hand if the legislature 
lacks competency, the question of motive does not anse at all WTiether a 
statute IS constitutional or not IS thus always a question of power The 
legislature may transgress the limits of its constitutional power by patent, 
manifest or direct way or by indirect or disguised manner The legislature 
can only make laws within Its legislative competence. Its legislative" field 
may be circumscribed by spcafic legislative entries or limited by funda- 
mental nghts created by the construction The legislature cannot o\ erstep ^ 
the field of its competency directly or indirectly The court will scrutinise' 
the law to ascertain whether the legislature by device purports to make a 
law which though in form appears to be within its sphere, >n effect and 
substance reaches beyond it If in fact, it has power to irake the law, its mo- 
tivein making tbe law are irrelevant If tbe legislature outsteps or transgresres 
its legislative power it may become colourable legislation But at the «ame 
time if for instance the compensation awarded for acquisition is illusory or tbe 
principles lor ascertaing tlie same do not relate to tbe acquired property or 
if (he adequacy of compensation is not justiciable tbe law may vvel! come 
within the doctnne known as fraud upon the power Va)Taveh v S'P Dy, 
CoUrrIor, AIR 1963 SC 1017 Cajahalt Nartyan Dio \ Stale of Andhra, 
19S9SUP.P. ISCR 319 

WAR TIME LEGISLATION' 


91. War (ime Legislation (o be construed in favour of Stale 
War time legislation which often has to be enacted hastily to meet a 
grave pressing national emeigencym which the very existence of the State 
IS at stake should be construed more liberally m favour of State than peace 
time legislation Stale of Bombay v Vuuhmar, 1952 S C. R 877 A I R 
1952 S C. 335 

PROVISO. EXEMPTION AND EXPLANATION 


93 Explanations-value of 

The description of a provision e. g m the shape of explanation cannot 
be decisive of its true meaning But when a provision is capable of two 
meanings, the one which fits the descnptioa (evplanationl which the 
legislature has chosen to apply to it according to sound canons of con- 
struction should be adopted, provided, of course, it is consistent with the 
languageemplojed in preference tolheone which altnbutesto the pro- 
vision a different eSect from what It should have according to its descn- 
ption by the legislature Stale of Bombay v United Motors 19ST SCR 
1069. A I R. 1953 SC. 252 :5Ck. 

94 Proviso IS sub-servient to main provision 

A proviM to a section is sub-servient to the main provision of the 
statute S. Askiv Sarup Singh, A. I R. 1966 S C. 341. Provisos are 
generaby >nserted to remove misapprehensions Madan Lai v 

C/aiigdeoSugar A/dis, A. I. R. 1962,5 a 1543- 
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at the date of the suit. Even l^fore the daj's of Coke whose maxim'new 
law' ought to be prospective and not retrospe‘cti\-e’ is oft quoted, courts have 
l6oE^' with disfavour upon laws take away vested rights or affect 

pending' cases, blatters' of procedure are, however, different; and 
the law affecting procedure is always retrospective’ But it • does 
not mean that there is an absolute rule of inviolability of substantive rights. 
If the new law speaks in language, wmch cscpressly or by clear intend- 
ment‘takes in even pending matter, tlie court of trial or even court of appeal 
must have regard to an intention so expressed and the court of appeal 
^ay give effect to such a law even after the judgment of first instance. 
The distinction between laws affecting procedure and those affecting vested' 
rights~doe3 not matter when the court is invited by law to take away 
from a' successful plaintiff what he has obtained by a judgment : Dj^treali 
V. Inderjit, I966S. C. 1423. 

100. Retrospective effect. 

A provision must be read subject to the rule that in the absence of 
an express’ provision or clear implication, the legislature dues not intend 
to attribute to the amending provision a greater retrospectivity than is 
ei^rcssly zhenticned : 5. S. Cadgii v. MlS Lai and Co. A, 1. R. 1065 
S. C. J7I,- 

lOr. Vested rights can be affected retrospectively. ^ 

Where vested rights are atfecud by any statutory provision, the said 
provision should normally be construed to be prospective in operation and 
not retrospective in operation unless the provision in question relates 
merely to a procedural matter. It is a general rule that when the I^is- 
lature alters the rights of parti*.5 by taking away or conferring any right 
of action its acts, unless in expr^s terms, apply to pending action. 
But the retrospective nature of the statute can be inferred froni the 
content also : Raftqucennissa v. Lai Baltadur, A. I.R. 1964 S. C. 1511 : 
Dayman v. Inderjxt A. I. R. 1966 S. C 1423.' 

PARI JIATERIA 


102. Provisions not in Pari materia. 

It is not safe to pronounce on the provision.’: of one Act with refer- 
ence to the decisions dealing wilh other Acts which may not be' in pari^ 
TaaX.en.a\llariDai%\.CofmniiiioneTef Police A.LR. 1956S.C.559 ;-1956 
S. C. R. 506. 


The * provisions of the Indian fnconie Tax Act are not in pari 
materia.'with those of the English Income Tax statutes so that • the 
decisions’ of the English Acts are in general of no assistance in construing 
the Indian Acts : Co«ijnissJO«fr o/ ineotne Tax v. Sok/A India Pictures. 
A. I. R. 1956 S. C. 493. 156 S.C,R. 199. 

W’here "an Indian Act is based on English statute or corresponds 
with it, the drcisicn given by English court may* be followed.’ Tnis was 
the majority ■ view of tbeSuimcnie Conit. Subha RaoJ. (as he then was) 
who contradicted ob^rved thus: 

“The court cannot fill a lacuna, that is the pro\ince of legislature. 
The second rule of construction equally well settled is that court cannot 
construe a sretion of a statute with reference to an^ other unless latter is 
in pari materia Avith the former. It follows that decision made on a different 
provision of a statute in India or elsewhere will be no relevance unless the 
two statutes are in pari materia. Any deviation from this rule will 
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to assume all those facts on urhich alone the fiction can operate •'■if yon 
are bWden to treat an imaginary state of affairs as reai yon must surely 
imless orohibited from doing so, also imgine as real the consequences and 
" j Xirh if the infef.w state of affairs had in fact existed, must 
have/to'd oraccompained if. If a statute bids to imagine 
a cMtata state of affairs, it must be done fuUy and fte imagination should 
. u Allowed to boggle when it comes to the inevitable coroUaries of that 
s,“l ofSs Ceinnnssiener V 7-e/e .SiVigf, (1959) Suppd) S. C. R. 
394 A I R. 19o9 S. C. 352. -ce also. R. L. Anrj v. SUle of U. P.. A. I. R. 
1964 S. C. 1210 

While ?eteXta“nTth°“0^"'*^^ by a particular entry. 

♦T, rtiirf must interpret the relevant words in the entry in a natural way 
d give tta said'vmds their widest interpietation, What the entries purport 
and S've th a legislative competence of the dulerent bodies 

to do IS to descn to^proachthe task of interpretation in a 

aud.twould beumeaMJl^^^^^^^^ Lii^J, Dess v. Woollh Tax Offioo,. A. I. R. 
”965°S.C. 1387 : Wntnil Lol v. Income Tox Commissioner; A. I. R. 1965 

s. C. 1375. 

IM^an^lementay rule oUonstmction that the words used in the Constit- 

n,ionionierrmgU^ivepo™jnnU^^^^^^ 

as if these “= S , hat amplitude. It would be out of place 

liberally so M^tnistioi on legislative entries: JOMon Nalh v. Stole of 
1062 sc 1963e Navinchandra V Commr of Income Tax, 
?• f'pMsS S C 58. The entries in the list in the seventh schedule should 
A. I. U. a all of them and a construction which will 

be so ‘■o'^stmed as to gi e effe njust be avoided, 

result m any of ® general in character and tlie other specific. 

^?hT™lto?pUh and substance is generally and more appropriately 
The rule ol pan ™ ^ as to the legis'ative competence ‘ of the 

applied when a qucs ^ reference to the entries to which the 

legislature and it hM t e j5 eonfiict between two entries 

impugned '.'S' p'j legislation by leference to one entry would be 

in the l'Sis'ntlv= list and anrther. the doctrine of pith and 

competent but not by „| determining the true nature and. 

substance is invoked lor t p p AliabariTea Co v. Stale of .“Issaiit 

? 9*2 s! a m 

‘" m.^Doetrine f “b'"' '““'SfiirSow Rom' Urn used 

The liberal used are capable of two meanings, one 

by the legislature. * jbe achievement of the object of the Act. 

which isshown paten ly ^ the other which 

'mTnoTbfablVttSrlSLentofthe object, of the Act. thus 

TsIeThT observations of “fs‘ Spro^ie'i 

Finshiry Boroughs Council, 1932 A. c. luv, i 
above. 
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, * ♦»,* fundamental principle of construction, ^mely, the doty of 

destroy rtaS the exor'-ssed intention of the legislature... 

a court IS tt^efore must be kept a.side m constructing the 

3evS®provi«»S‘>“'>' C«««too/ Custom, 

V Sita Ra«*, A, I. R. 96® S. C. 955. 

PRESUMPTION , 

103 Repugnancy or Conflict between two parts presumption. 

It IS incumbent on court to avoid a construction which would rendet 
a nart of the Statute devoid of meaning or would lead to repugnancy . SJtn 
BkadufStnghv Stale of U P.A l.R 1953 S C 3M Where a provision 
admits of two constructions, a construction which would lead to repugnancy, 

absurdity hardship and injustice may be avoided Ttralh Singh v BachUtar 

Sineh a’i R 1955 S. C 880 The piesumption is always in favour of 
constitutionality of a statute Copalan’s Case 1950 S. C. R. 88 ; Shu 
Ramv Stale of Maharashtra, I9fal S C. 874 

104. Presumption is in favour of validity 

The presumption IS in favour of the constitutionality of a legislative 
enactment and it has to presume that the legislature understands and corre- 
fNy appreciates the needi rtf its people. But when on the face of a statute, 
there 1$ no classification at all and no attempt has been made to select any 
individual or group with reference to any differentiating attribute peculiar 
to that individual or group and not possessed by others this presumption 
IS of little assistaoce to sustain the validity of the Act. To Carry the pre* 
sumption to the extent of bolding that there must be some undisclosed and 
unknown reason for subjecting certain individuals to hostile and discrimi- 
natory legislation is to make the protection of Fundamatal rights a mere 
rope of «and , Ram Parsad v. Stale of Bihar 1968 SCR. 1129 A. I. R. 
1953 S C. 215 

105. Interprsutloa should be in favour of consti utiooality. 

The presumption is always in favoir of the constitutionality of an 
enactment and the burden is upon him who attacks it to show that there 
ha. bma cleat™^rts!,o» oHhenghu: Umm of Mu 

r “.o!?' r s C U 869 Woooriy J,* y. Raymo,, 

& Co 19>j3 s C. 90 

106 Deeming provision 

W-hen a statute enacts that someUung sliaU be deemed to have been 
done which in fact and truth was not done, the court is entitled and bound 
to ascertain for what purpose, and between what persons the statutory 
fiction IS to be resorted to and full effect must be given to the statutory 
fiction and it should be earned to its logical end. if the statute bids to 

treat an imag, nary state of afUiis as real, the eouttj must unless prohibited 

rom doing so also imagine as real the consequences and mcidents which, ti 
the primitive state of alfaits had tact existed, must inevitably hive 

imagmeastate of aSairs .t does not say that haymg done so one must 
cai^e or permit me s imagination to bc^le when it comes to the inevit- 
.hlecotollm.„„ahats.amofal,^ S,o,oofBomoy v ,9=3 

107. Legal fiction. 

Inconstmcting a legalttctton. .onld be prope, and even necessary 
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wliere strict interpretation was giwn which was 'not favourable to the 
accused. 

Order violating fundamental rights is to be gi>en strict interpretation 
Ananda v. Chief Secretary io Gmernmeni of Madras, 196i S.C. 

627. It is not a sound principle of construction to brush aside words in a 
statute as being in opposite surplusage, if they can have appropriate 
application in circumstances conceivably within the contemplation of the 
statute. Aswitii Kuiiur v. ArabifiJa Bose, 195J S.C.R. 1 A.I.R. 1952 S.C, 
366. 

The cardinal rule of construction of statutes is to read the statute 
liberally that is by giving to the words used by the Jegislatiue their ordinary, 
natural and grammatical mean<ng If. however, such a reading leads to 
ab&urdity and the words are susceptible of another meaning the court may 
adopt the same. But if no such alternative construction is possible the 
court must adopt the ordinary rule of literal interpretation. This is the 
golden rule of interpretation. Jugal Kiskorev. Roof Coiion Co. A.I.R. 
1955 S.C. 376; 1955 S.C.R. 1369; Atnar Singh v. State of R'ljasih.vx, 1955 
S.C.R.303; A.I.R. 1955 S. C. 504. 

111. Rule of Mechanical conslnictlon* 

If on interpretation of a particular provision the court comes to the 
conclusion that the mechwiioai construction will defeat the cbj jct of the en- 
actment, then the mechanical or literal construction should be abandoned 
in favour of a liberal construction which takes into accouut the bearing 
and purport of the relevant tvords used and considered in the light of 
other provisions and object of ths Act. Deputy Custodian v,' Official 
Receiver, A, I.R. 1965 S.C. 951.' It is the duty of the court m consfruing a 
statute to give effect to the intention of the legislature. If giving 
alternate meaning to a word used by the draftsman particularly in a 
penal statute would defeat the object of the legislature, which is to suffer 
the mischief, the court can depart from the dictionary meaning or even 
the popular meaning of word and instead give it a meaning which 
will ads’ance the remedy and supress the mischief: /fanirar SmgA v. Z>e/A/ 
Admiusiration, A. I. R. 1965 S C. . 87. Chief Inspector of Mines v. K.C. 
Thapar, A.I.R. 1961 S.C. 833. 

112* Pith and Substance. 

The rule of pith and substance is generally and more appropriately 
applied when a question arises as to the legislative ' competence of the 
Legislature and it has to be resolved by reference to the entries to which 
the impugned legislation is lelatable when there is conflict between two 
entries in the Legislative list and Legislation by reference to one entry would 
be competent but not by reference to another, the doctrine of pith and 
substance is involved for the purpose of determining the true nature 
and character of the legislation in question. ^Atiabari Tea Co, v. Stale of 
.4ssa»i. A. I. R. 1952 S.C. 232 Slate of Bomdny v. R M. D. Chamarbangwala 
1957 S.C.R. 874. 

113. Procedural law-Technical construction to be avoided. 

A code of procedure which is designed to facilitate justice should not 
be given a technical inteipretation. Too technical construction of a statute 

•See the decision of Privy Council in Prafulla Kumar Mukerjee v. 
Bank of Commerce 74 l.C. 23 and Subrahmanyan v. Multvswami Gounder, 
194U F.C.R. 18S where this doctrnie was considered. 



42 SuPRBME Court ok Constitotiovop India 

,f „ly o,, CT.t,ucl,o. .s po^ble thy l.beral con.tracl.on cannot be 
adopled Fvckw^I am and Caniahc Co, ^ Venhahah AIR 1964 5 C 

the language used JS capable of one meaning and that meting fails 
to carry out intention of the legislature that provision has to be struck 
down if it IS unconstitutional A literal interpretation of a statute is not 
the only interpretation of a provision m a statute and the court has to look 
at the setting in which the words are used and the circumstances in wnicn 
the law came to be passed in order to decide whether there is something 
implict behind the words used which would control the literal meaning of 
the words used in a statute The wide language of the statute can be con- 
trolled by taking help of the setting in which the words occur R L 
Arora V Siaie of UUar Pradesh A 1 R 1964 S C 1230 A/>sdk Slelt 
Clecirtcity Board v Banglore Cotton MtUs AIR W62 SCI 128 

Every law that takes away or impairs a vested nght is retrospective 
Ever> expost facto law is retrospective But an expost facto law which 
only nuUifies the rigour of a crmural law does not fall within the said 
prohibition If such a law makes a provision to that effect though retros- 
pectne m operation It will be valid The question whether such a law is 
letrospective ard if so to what extent depends upon the interpretation of 
a particular statute having legaid to the well settled rule of construction 
The tendency of modern decisions on the whole is to narrow matenally the 
difference between what is called strict and beneficial c nstruction All 
statutes are now construed with more attentive regard to the language a&d 
Cnroinal statutes with a more rational regaid to tl e aim and intenticn of 
tfe legislature than formally It is unquestionably right that distinction 
«tiouId not all together be erased from the judicial mind for it required 
c> the spint of our free inst tutions that interpretation of all statutes should 
be favourable to the personal liberty and this tend»ncy is still evinced in 
a certain reluctance to supply the delects of language or to eke out the 
rreanugof the obscure passage by strained or doubtful influence The effect 
of the rule of strict interpretation might almost be summed up in the remark 
that where an equivocal word or am{> guous sentence leaves a reasonable 
doubt of its meaning which cannot be solved the benefit of the doubt should 
be given to the subject and t^;ainst the legislature which has failed to 
explain itself But it yields to the paramount rule that every statute is to 
be construed according to expressed or manifest ntention and that all cases 
within the mischief aimed at are if the langus^e permits to be held to fall 
within its remedial influence Rattan Lai v State of Punjab AIR 1965 
S C 444 The general rule of interpretation which is common to statutory 
provisions as well as constitutirmal provisions is to find out the expressed in- 
tention of the makers of the constitut on from the words of the provisions 
themselves It is also equaly web settled that without doing violence to tha 
language used a constitutional prov sion shall receive a fair liberal and prog- 
ressiv e construction so that its true objects might be promoted MoU Ram v 
N E Tronlier Railway AIR 1964 S C feOO 

The language of a special jirovision should be constructed stnctly ll 
the words are capable of two constructions one which is more favourableto 
the accused than the other the court should accept the one which is favour- 
able to the accussed But at the same time there is no lustificafion for 
adding any words to make provisions of lawless stimgent than the legisl- 
ature has made it Smgfi v SiaU of Punjab AIR 1964 S C 454 

See however CAw/i«s^ffw t)/Af«Ks \ KC Thapar AIR 1961 S C 838, 
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need to refer to the amending act at all : Sham Rao v. District Magirtrate 
1952 S,aR. 683 A.I.R 1952 S.C. 324. 

Ordinarily a court of appeal cannot take into account a ne\y law 
brought into existence after the judgment appealed from has been delivered 
because the rights of litigants in an appeal are determined under the law in 
force at the date of the suit. Courts have looked with disfavour upon 
laws which take away vested rights or affect pending cases. JIatters of 
procedure are, however, different,, and the law affecting procedure 
IS alaways retrospective. But it does not mean that there is an 
absolute rale of inviolabilty of substantive rights. If the new law speaks in 
language which expressly or by clear intendment takes in even pendmj 
matter, the court of trial or even the court of appeal must have regard to an 
intention so expressed and the court of appeal may give effect to such a law 
even after the judgment of first instance. The distinction between laws 
affecting procedure .and those affecting vesfed rights does not matter when 
the court is invited by law to take away from a successful plaintiff what he 
has obtained by a judgment. Dayawti v luJerjil A.I.R. S.C. 1423. 

116. Repealing Act repealed by another Act-efected. 

Undej the English Common Law when a repealing enactment was 
repealed by another statute, the repeal of the second Act revived the former 
Act abdnito. But this practice ceased to exist after 1850 and now if an 
Act repealing a former .^ct is itself repealed, the last repeal does not revive 
the Act repealed .before unless there is a provision to that effect. The 
present rule in English is the result of changes made by the. Interpretation 
Act of 1889. The Supreme Court, however, held that the Court is not 
bound by the provisions of any English statute and can apply English 
Common Law rule if it appears to be reasonable and proper. In this cose 
it was held that a firman issued by Nizam of H>derabad on 7t}2 of Sep- 
tember, 194*1 did not repeal the earlier one. Ajnrerun Nissa v. Makboob 
Begam, A.I R. 1955 S.C. 352. 

117. Illustration though not exhaustive cannot expand or curtail 
the meaning. 

The illustration given alongwith a statutory provision neither curtails 
nor extends the meaning of the clause under which it finds place. At the 
same time an illustration is not exhaustive: ShambuLal Mehra v. 
SiaU of Ajtrifr. A.I.R. 1956 S.C. 404: 1956 S.C.R. 199 : 1956 

S.C.J. 429. The courts should primarily, look at the language employed 
in a particular provision and give effect to it. Ram Kishatrv. StaU of Delhi 
A.I.R. 1956 S.C. 476 ; 1956 S.C.K. 182. ‘It is not to be readily assumed, 


•The Judicial Committee has observoed as follows in : .l/oAo»«ei Syedol 
.iriffinv. Yeoh Ooi Cork, A.t.R. 1916 P C. 242 as to thevalue of ^lustrations 
'Ttisthc iiaty of ths Co> r‘ />S Law to aicepf, >i that ran be dore, the 
illustrations given both of relevance and value in the construction of text. 
The illustration should in no case be rejected because they do not square 
with the ideas possibly derived from anotlier system of junspudence as to 
the law with which they or the sections deal. And it would require a very 
special case to warrant their rejection on the ground of their assumed 
repugnancy to the sections themselves It would be the very last res . 
of construction to make any such assumption. The great usefulness of the 
illustrations, which have, although not i«rt of the sections been expressly 
furnished by the legislature as helpful in the working and application of the 
statute, should not thus be impaired”. 
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,b.ch.e,v..oroo™io,„»oo*l^^^^^ 

ray mefnTde' igSlor the tarthe.ance ol ]ti lice shraU be “''i 

,t The laws of piocedore in Indni are grounded on .uat 

niturs'indice which requites men, donld "ol be cond ‘ 

decision should not be reached beliind Iheirback that Pf' 

the lives and property of citiz* IS should not be co 

they should not be precluded from paiticipatmg by the mterpretation put 
on procedural laws SuHgrairt Smgk v EUctto i Tribunal 19ao S ^ 4Z5 

It IS a sound rule of construction that procedural enactment should be 
construed liberally and m sach manner as to rend-r the enforcement o 
substantive rights effective Kef«KWJ»> v J?a;j Vaw/ir (19j4^ hupp 1 
S C R 6'’3 17E L R 181 


Provision dealing with procedural matter pertaining to execution if 
yields to two conflicting constructions tl e court should adopt a construct 
ion which maintains rather than disturbs the field of exeution Makij Bkai v 
ifain Bhat A I R I9a5 S C 1477 

114 Procedural Lawa is retioapective 

Every statute including the constitution is deewed to be pro‘pect>\e 
unless expressly or by necessary implication it is made to have retrospective 
effect Keshvan v Stale of Bombay AIR 19ol S C 228 But procedural 
law may base retrospecti\e eflect Auant v State of Bombay A I R 
1938 S C 91S Days Walt v Inderjtl AIR 196S S C 1423 
RafctquetHi esa v La! Bahadur AIR 196-tS C 151] 

US Amendment applies to pending proceeding 
The contention that an enactment can only take away vested rights of 
action for which legal proceedings have been commenced if there are in the 
enactment express words to that effect is not very sound If lavjig 
were to be implied in faiour of pending proceedings then the provisions of 
the statute would largely be rendeied nugatory But the legislature 
should make use of dear language to make the operation of an amendment 
retrospectne to proceedings commenced before the passing of the statute 
*S/iyaifH ddtii V A/«n»c»paf»ly 1955 SCR 126S AIR 19o5 S C 


When an Act applies another Act to some territoryy the latter Act 
cannot be taken to be incorporated in the former Act It may be other 
wise if there are words to show that the earlier Act is to be deemed to be 
re enacted by the new law RajpuUtia Mtmng Agenuesv Umon of India. 
AIR 1961 S C 56 


The construction of an Act which has undergone amendments is 
governed by technical rules The rule is that when a subsequert A t 
aramds an earlier one in such a way aj.to incorporate itself or a part of 
Itself into the earher one the earlier Act must thereafter be read and 
tbatwoolft lead to a repugnancy, inconsstcncy 
or absurdity as f the altered words had been written mto the earlier Act 
with pen and ink and the old words scored out so that thereafter there is no 

c*Ti* H C J in the case The King 

V Southampton IncomeT^ Commmtoner (ISlb) 2 K B 249 and of tie 
Judicial Committee m K C Muktrjee v Mit Ramratan Kaur A I R 1936 
pc 49 were approted by the Supreme Court m the case 
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which is more favourable to the employes sliould be adopted when legis- 
lation deals with employees ; AUmbie Chemical IVcrks v. Workmen. A. I. R. 
1961 S. C. 647. 

The interpretation of a statute may be done in the light of the ratio of 
the legislation. WTiere the ratio of the legislation is social interest, in the 
health of worters who form an essential part of the community and in whcse 
welfare, therefore, the Society is vitally interested, the legislation should 
be interpreted in the light of the same : .l/nnoaar LiJ v. 'Slaie of Punjab, 
A. I. R. 1961 S.C 418. 

122. Section may be prospective. 

A section may be prospective id some part and retrospective in other 
parts. \Miile the ordinary rule is that substantive rights should not be held 
to be taken away except by express provision or clear implication, many acts 
though prospective in form, have been given retrospective operation, if the 
intention of the l^islature is apparent. This is more so, in the case of 
acts which are pasid to protect the public interest against some evil or 
abuse: S. B. K. Oil Mills v. Sufc/iasA CkjttJra, 1. R. 1961 S.C. 
1396. 

123. Limitation. 

Equitable considerations axe out of place while construing a statute 
providing limitaticn. A statute cf limitatioo should be giv-rn strict and 
grammatical construction: Booij 3/4/ V. l/flien of Judia. A.I.R. 1962 S.C. 
1716. 

124. Sub-sections. 

Subsections must be coiutroed as an integral pajt of the enactment. It 
is not Intimate for the courts to re-write the sub-sections, patttcularlv 
when no repugnancy exists : SfaJanlaJ v. Sugar Mills: A.I.R. 1962 S.C.- 
1543. 

125. GenezaL 

Rules made under a statute must be treated for all purposes of constru- 
ction or obligation exactly as if they were in the act and are to be of the 
same effect as if contain^ in the act and are to be judicially noticed for all 
purposes and directions. The statutory rules cannot be described as or 
equated with atoinistrative directions : Stale of U.P. v. Bobu Ram A.I.R. 
1961 S.C. 751 (1961) 2 S.C.R. 679. 

The Rules must be in line with the statute; r/ t/.P. v. Bal-u-Ram 
(Supra). 

If the statute under which the b 3 e-laws are made is repealed, those' bj e- 
laws axe impliedly repealed and they cease to have any validit}', unless the 
repealing statute contains some provision preserving the validitv’ of the bj'c- 
law notwithstanding the icpoal : Harith CkaeJra \\ Staie rf MaJb\a Pradesh 
A.I.R. 1965 S.C. 932. The term is used in the sense in which it has b«n 
judicially interpreted unless contiaiy intention is shown. Vaganeki v. St 
Dy. CcUeeior, 1955 S.C. 1017. 

The observations made in the judgment of the Supreme Court which are 
in the nature of Obiter Dicta cannot be relied upon solely for the p=rp«e of 
showing that certain statutory rules should be held to be valid as a result < f 
the said observations. Mdi Ramv.ydf.E. FrordUr Rail-jay. A.I.R. 1961 
S.C. 600. • 

Extrinsic aid in inteipieting rales or statute would be justified on'v 
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that an lUustration to a section is repugnant to it Jumma Masjtd v 
Kodmanundra Dev%h K I R I9t>2 S C 8*7 

113 R”*pJgnancy . . 

R oaffnancy arises \shen two enactment® both within the compe- 
ten>.eoIthe two legis aturfs coll de and when the constitution expre^ly or 
bv nec“^ 5 ary inplication provides that the enactment of one legislature 
1 as supenonty over the other than to the extent of the repugnancy the 

one supers des the other Bit two enactments may be repugnant to each 

other even though ob»di"nceto each of them is possible without dis 
obeying the other The test of twj l'*g Nations containing contradictory 
provision is not ho vever the only entenon of repugnancy for if a com- 
petent 1 gislatare with superior efficacy expressly or impliedly evinces by 
its legislation an intention to cover the whole field the enactment of the 
other 1 gisJaJures whether passed before or after the later would be over 
borne o i the ground of repugnancy Where such is the position the incons s 
teiicv IS demonstrated not by a comparison of provisions of the two statutes 
buby the mere existence of the two pieces of legislat on Stale of Ortssa 
\ id i Tulloch and Co A I R 1964 b C 1284 

119 State how for bound by statute 

Theexcutive Government of a State is not bound by a statute un 
less it appears that it is brought withm it by express words or by 
necessary intendment This rule is merely of eonstruclion witch raises an 
int al presumption m its favour and is not any bard or fast rule It is a 
rule intended to give effect to the intentions of the legislatute and con 
sequently IS therefore is either in (h* purpts of the Act or m its provrision 
a manifestation of a clear int*ntioii to the contrary the presumption would 
be rebutted and the State would be bond The test for determiaing 
whether the State is ooun^ by the provision or not is to see whether it 
is manifest that from th terms ol the statute that it was the intention of 
the legislature that it shal* be bound In determining the true meaning 
of the statute regard should be had of the aim object and scope of the statute 
and It should be read as a vehole Sla • of P aiai v 0 6 B Syndicate 

\ I R 1964 SC 669 K S Rice a if Oil Mills v State of 

Andhra Pradesh AIR 1964 S C 1781 Reference in this connection 
may also be made to Director of Rationing v Corporatio i of Calcutta A I R 
1960 S C 1339 in which it was held that state is not bound by a statute 
unless it is so provided m express terms or by necessary implication So the 
question boils down to this that the intention of the legislature has to be 
seen The judgment given by the Pnvy Council in Prounce of Bombay v 
Municipal Corporation of thd City of Bombay 73 Ind App 271 has been 
approved by the Supreme Court 

120 Severability 

The doctrine of s»‘verability means that when some particular provision 
of a statute otfends gainst a consiitutional hmitation but that provision is 
Severable from the rest of the statute only the oJSeji^.vg pei^ysi'Ci'! fp}) Jw 

declared VO d by the court and not the whole of the statute Gansa Partap 

Sing'll Allahabad Bank Wad S R 1150 Stale of Bconbay ‘v Unitel 
Meiers 19o4SCR 1069 Bengal Immunity Co v Stale of Bihar. (19ool 
2 S C R. 633 JaiLalv Delhi Adminislr^tou AIR 1962 SC 1781 

121 Rule of benilicial construction 

In constructing the provision of a welfare legislation courts should adopt 
what IS sometimes called a beneficient rule of construction A construction 
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siraiioii, A. !• R.' 1965 S. C. 871. 

129. Accusation. 

An aUegatton of fraud as contemplated by sections 538, 539 and 541 
of the Companies Act, 1956 does not amount to accusation within Article 
20 (3) of the Constitution. The object of the section js not to consider 
ajiy accusation as an offence : Popul^ Bank (Itt liquidiili(n$) v. Madhava 
Kaik 1965 S- C. 654. 

130. 'Accrue and earned* 

The %vwds 'accrue and tamed’ as used in section 4(l)(b)(i)of the 
Income Tax Act, 1923 are used in contradistinction to the word ‘received*. 
The words 'accrue and earned* in section 4(lMb)(i)aTe used in contra- 
distinction to the word 'receive' and indicate a. riglit to receive. They 
represent a stage anterior to the point of time when the income becomes 
receivable aud connote a character of the income which i« more or less 
incohate. An income^ therefore, accrues when the assessee acqui es a right to 
receive the same : E. D. Sasuw% and Co. Ud. v. Committunur 0 / Income 
Tax Botnbay City, A. I. R. 1934 S. C. 470. 

131. Acquire. 

The word ‘acquire’ as used in the Bombay Land iTequtsition Act, 1958 
may include the power to purchase by agr-'enent bit is wide enough to 
enable the Corporation to request the State Government to acquire property 
under the Land Acquisition Act (1 of 1894 in order to provide living 
accommodation for its employees : StaU of Bombay v. R. .V. .Vav/; A. I. R. 
1956 S. C. 294. 

132. AequIttaL 

Theuord ‘acquittal* does not mean .that th<* trial must have ended in 
a complete acquittal, but would a'so include (he case where an accused has 
been acquitted of the charge of murder and has been convicted of a lesser 
offence. In that view of the matter the appellant was entitled to a certi- , 
bcate under Article 134 (1) (a) as a matter of right and the appeal was., 
treated, as if it was under that provision of the' Constitution : Tarachaiid ' 
V. SlaU of Maharashlra A. I. R. .232 C.S. 1961 ' • 

133. Afiairs of State. 

Mr’here the legislature has refrained from defining the expression 
"alfairs of-State" it would be inexpedient for judicial decisions to ' attempt 
to put the said expression into a straight jaclcet of a definition ' judicially 
evolved. The question as to whether any particular document or a class of 
documents answers the description must , determined in each ■ > casa on the j 

relevant fact and circumstances adduced before the Crurt. It was argued 
that * Affairs of State" are synonymous with' public ■ business and . if.was 
contended that section 123 proNudes for a general prohibition agaipst ' the 
production of any document relating to public business unless permission 
for its production is given by the head of the department concerned. It “ 
was argued that documents m regard to afiairs of State constitute a class 
under which there are two species of documents, one the disclosure of which 
will cause no injury to public interest, and the other the disclosure of which 
may cause injury to public interest. In the light ’ of the consequence ‘ 
which may flow from their disclosure the twO species of documents can 
be descrit^ as innocuous and noxious respectively. It was said'that* the 
effect of Section 12j is that there is a genera) prohibition agam^ the pro- 
duction of all documents relating to public business’ subject to' the excep- - 
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w;lh.n »ell rfcong.srf tails The piimaty effect of 
must be inifgea on a fa r and leasonable consliuction of 11“ 

Ibe roles or statute Stale of Punjab v SS Sodhi AIR 1961 5 C 493 

126 Rule made uader a statute ueed not be in conformity wilo 


the General law 

The statute law must be m conformity with the general Jaw of the land 
Hut a by* law or rule made under the rule making power conferred by a 
statute stands on a different footing because such rules are part and 

of thestatute and their validity cannot bechallenged on the ground that 

they are not consistent with the general law T B IbrahiM'f R, Regiofial 
Transport Aulhonty 1953 SCR 290 , A I R 1033 S C 79 

In the construction of nifcs and statutes it i» at all times and in all 
circumstances permissible to ha\e regard to the state of things existing at 
the tune the statute was passed and to the evils whjcli it was designed to 
remedy It is no doubt true that the meaning should be ascertained only 
from the woids employed in the provis onsof the act but the «et up and the 
contevt arc also relevant for asceitining what exactly was meant to be 
conveyed by the terminology employed If the words are capable of one 
meaning alone then it must be adopted but if they are suscep^able of 
wider mport then regard must be had to what the legislature had in mmd 
Though th* definition may be more or less t le same m two different statutes, 
still the obiects to be achieved not only as set out in the preamble but also 
as gathered from the antecedent li stoiy of the legislation may be widely 
different The same words may mean one thing in one content and another 
in a different content This is the reason why decision on the meaning of 
a particular word found in other statutes are scarcely of much value when 
we have to deal with a specific statute of our own They may be helpful but 
cannot be taken as guide or precedents D N Ranem v P R Mukherjer, 
1953 S C R 302 AIR 1953 S C o8 


Public orders publicly made m exercise of statutory authority cannot 
be construed in the light of explanations subsequently given by officers 
making the order as to what he intended to do Publ c orders made by 
public authorities are meant to have public effect and are intended to 
affect the actings and conduct ot those to whom they are addressed and 
must be construed ob}*ctively with reference to the laiguagr used in the 
order its*!! Commusioner oj poltcc v Gordhmias 19^2 SCR 13o A 1 R- 
I9o2 S C 16 


127 Rules cannot save the Act 

As rules are made by a «ubordinate authority which is not the legisla 
ture the validity of an act cannot be mad* to depend upon what the 
subordinate authont) chooses to do or not to do The rules are not passed 
by the legislature and in theory the particular shape they took was not 
even in contemplation If the act js void the rules cannot make it valid 
tl ough the converse may not be true SUde of Bom6ay v Vnxtei Molon. 
1933b C R 1069 AIR 1953 S C 252 ^ 


128 Abandond 

The meaning of the word abandoned would depend upon the context 
,n wni^ It has been used m a particular statute So far as section 41 (a) 
of Delhi Munici^ Corporation Act 1967 u concerned it means let loose 
m the sense of being left unattended and not left ownerless Ibe word 

acenung mtte section has been used with reference to cattle which are lelt 

unattended by their owners Kanvar Smgk a id olhers v T/w Delhx Admini 
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337. The word 'aid' so used cannot be said to cover the word ‘grant’ as 
used in article 337. In re. The Kerala Education Bill 1958 S. C. 
956. 

137. Allotment. 

The word ’allotment' as used in section 73 (i) of the Companies Act 1936 
does not include reissuing of forfieted shares. Allotment meansappro- 
priation out of the previously unappropnat<^l capital of a company of certain 
number of shares to a person. TiU such allotment the shares do not exist 
as such. It is on allotment in ^his sense that the shares come into existence. 
It would be impossible to give to the word ‘allotment’ m section 75 (1) a. 
different meaning : Sri Gapal Jalan anJ Co. v, Calcutta Stock Exchange 
Jitxociation Ui, A. I. K. 1964 b. C. 250. 

133. Amend. 

The power to amend constitution conferred by article 3€S is enough 
to include power to talce away fundamental rights. This was the opinion 
expressed by majority view in the case of Sajjan Singh v. Slate of Rajattkan 
A. I. R. 19^S.C. 849 and in the ca>e of Skaniri Prasad Singh v. Union 
of Itidia A. I. R. 1951 5- C. 458. Bat thii question again came up for 
consideration before the full court in Gorakhnath case in which the majority 
view was that constitntion cannot be amended in a manner which would 
modify or abridge the fundamental rights. 

139. Any one. 

Tbe first contention is based on an assu.'nption that the word “any one" 
in section 76 means only "one of the directors, and only ode of the share* 
holders”. This qaestion as r^ards the interpretation of the word “any one” 
in section 76 was raised in Cr. Appeals N'os. 98 to 106/59: Chief Iniptclot of 
Hines, tie. v. Karam Chini Thapar, A. I. R. 1931 S.C. 833 and it has been 
dedd^ there *hat the word "any one” sbonld be interpreted there as '-every 
one”. Thus under section 76 every one of the shareholders of a private 
company owning the mine, and every one of the directors of a public 
company owning the miae is liable to prosecutio.x No question of violation 
of A^ 14 therefore arises : Banvaxilat v. State o/RtAor A. I. R. 1961 S. C. 
S49. 

140. Anycne of the directors. 

The words anyone of the directors as used in serion 76 of the 3Iiaes Act, 1952 
mean every one of the directors. The question was if there was some 
violation of rules and regulitions should all the directors or only one of 
them be held responsible for it. The court came to the conclusion 
that all tbe directors are to be held liablrr Chief Jmpedor of Mines v. K. C. 
Thabar A. I. R. 1961 S. C. 838. To tbe same elfect‘ run tbe observations 
made by the Supreme Court in Bameari Lai v. Slate, A. L R* 1961 S.C. 
849. 

141. Any other mode of transfer. 

Tlie use of the present tense “kaves* or -has left' in tbe definition of 
evacuee and ‘has' in the definition of evacuee property is relied upon in 
support of the contention that the object of the legislature in enacting 
these provisions was to confine their operation to a living person only. ' This 
line of argument may not per se be of any compelling force but it receives 
support from the rest of the provisions of the Act to which reference will be 
nude hereafter. It may, however, be pointed ont here that cL (f) (1) will 
not apply to the case of the petitioners for they do- not claim the properly 
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tion that the head of the department can give pennission for production of 
such documents as are innocuous and not noxious, and that it is not possi 
ble to icragme that the section contemplates that the head of the department 
would give permission to produce a noxious document. If under Section 
123 a dispute arises as to whether the evidence in question is derived from 
unpublished official records that can be easily resolved hut what presents 
considerable difficulty IS a di«;pute as to whether the evidence in question 
relates to any affairs of Stale WTiat are the affairs of State under Section 
123’ In the later half of the Nineteenth Century affairs of State may have 
a comparatively narrow content Having regard to the notion al^iut 
governmental functions and duties which ^hen prevailed 'affars of S'ate’ 
would have meant matters of fobtical or administrative character relating 
for uistance to national defence public peace and security and gocd neigh* 
hourly relations Thus if the contents of tbe documents were such that 
their disclosure would affect either the national defence or public secui'ty 
or good neighbourly relations they could claim the character of a docu 
ment relating to affairs of State There may be another class of docu- 
ments which could claim the said privilege not by reason oi their contents 
as such but by reason of fact that, if the said documents were disclosed 
they would matcrialiy affect the freedom and candour of expression of 
opinion m the determination and execution of public policies In this 
class may legitimately be included notesand minut's madebytherespec- 
tive officers on the relevant files, opmions expressed or rejiorts made and 
gist of official decisions reached m the course of the determination of the 
said question of policy In the efficient administration of pubbc affairs 
Government may reasonably treat such a c ass of documents as confidential 
and uige that Its disclosure should be prevented on the ground of possible 
injury to public interest In other words, if the proper functioning of the 
pubbc serv ce would be unpaired by the disclosures of any document or 
class of documents such document or such cla s oi documents mav also 
claim the status of documents relating to public affairs Slait of Put jab v. 
S. S 5»flgA A I a 1961 S C 493 ^ ^ 

134 Agricultural operation 

The phrase 'agncultural operation* has its roots m the word 'agricultuie' 
Md therefore, one has to look at the word agnculture’ for understanding 
°A opf at'on’ and in that sense it means cultivation 

^ planting and similar 

operation on the land The Supreme Court was called upon to interpret 
^ese words under section 21 of the Income fax Act. 19^ Income Tax 
Commissioner v Veitoy Kumar, A. 1 R 1 57 S C. 763 

135. Agncultural purpose 

■ASTKollmal puipose’ would include all those puiposes which are 
ass<»ated mthagncult.ue and it cannot be confined mSely to the pro- 
teingsand beast and must be 
““ piodncls of the. land which hate some 
ntihty either lor consumption or lor trade and commerce and would also 

I ^ Co,™„s,™„ y. Be„y 

136w Aid 

The word -md ^ used m articles 29 and 30 of the Constitution of India 
IS used in a different sense from that of the word -grant as used m article 
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frnm the evacuee after 14 3.1947, by any mode of transfer but by right of 
lucTession under the Mohammedan Jaw. Succession to property implies 

mode of transfer Ehrahm AhotA^ v. Tek Chand, A. I R 1953 S C. 


Thtword^OTOonted does not necessarily mean already appomtedit may 
mean to be ap^mted at any future time. The woid appointed is in- 
anrirnriate to sfmifv the Constitution of any authority but is quite proper to 

y S= SS oI p.-»n„d ol the already co»t,l„t=d a,.tho„ty t . 
exercise the appeUate power of that authority. Assam Stale v. SrisMat 
A. I R. 1957 S C 414 

143, Atea 

The word area as used m Motor Vehicles Act, 1939 section 68 (c) denotes 
such area in the state as the coiporalion sliould consider proper and not as 
areas within a circumsrribtd part of the State determined by an outside 
authority C S. Bojijet v State of 4ni/»ra Pradesh A. I. R. 1964 
S C. 962. 

144 As It may Judge 

The words as it may judge occurmg in Bengal Court of Ward Act, 1879 
mean as it may judge most tor the bc6«ftt of the property and the advanta-'e 
of the Ward. K 0 Co v ' K. JV Stngh-A I R 1956 b.C, 440 

145 Assignment 

The section talks of * assignment of his office ' by a director. The 
word ‘his" would indicate that the office contemplated was one held by the 
director at the time of assignment An appointment to an office can be 
made only if the office is vacant. It is legitimate, therefore, to infer that 
by using the word ‘his" the Legislature indicated that an appointment by 
a director to the office which he previously held but did not hold at the date of 
appointment, was not to be included withm the word ''assignment'' 
Again, there can be no doubt that the section was intended to render void 
a transfer of his office by a director for if the section had intended -only 
to avoid an appointment by a director of his Successor, it w ould hav e clearly 
said so and would not have used the word "assignment”. Therefore, e\en 
if it IS possible for the word "assignment” to ha\e the meaning 
of "appointment” then it would have to be given both the 
meanings of "transfer” and • appomment” in the section. This is 
what the High Court did That wrould produce a curious result. 
Transfer and appointment are ckarjy entirely different things Even apart 
from considerations arising fiom the Uw of conveyance, which the High 
Court was unable to entertain m connection with the transfer of an office 
a transfer from its ^er^ nature inevit.bly irpports the passing of a thing 
from one to another, a transfer without the passing of the thing transfer- 
red. even when that thing is an office, cannot be conceived An “appoinf- 
menl”, on the other hand, has nothing to do with anything passing from 
one to another, it connotes the putting in of someone in a vacancy The 
acts constituting a transfer and an appointment are therefore whoUy dis- 
similar It would be an unusual statute which by the use of a single word 
intended to prohibit at the same time, two wholly different acts °We do 
not think that a construction leading to such a result is permissible: 
0 M. P. iroris (P } Ltd v. B. K. Tkakoor, A. I. R. 1961 S, C. 573 
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Explaining meaning of the word cargo it was observed this case 

The last of the points urged by learned Counsel for the 
was as regards the constniction of the new second proviM which had been 
introduced by the notification of th» Res*fve Bank dated November a, 
19 )2 The argument wa» that the g ild that the respondent earned was his 
personal luggage and not 'caigo* cither 'bottom cargo’ or *tran Siipment 
caugo’ and that, thtrefore, could no t and need not have been entcied m 
themainfest of the aircraft and hence the second proviso could not be at- 
tracted to the case. The entire submssionon this part of the case WM 
rested on the meaning of the word 'cargo" the point sought to be made 
being that what a passenger carried with himself or on his person could not 
be cargo' and that cargo was that which was haniKd over to tin* earner 
for carnage Reliance was. in this connection, placed on the definition of 
the term 'cargo' in dictionaries where it is said to mean' the merchandise 
or wares contained or conveyed lO a ship*. We find ourselves unable to 
accept this argument To say tliat the s cond Brovisio refers only to whar 
is handed over to t!ie ship or aircraft for carnage would make the pro- 
Msion practically futile and unmeaning If all the goods or articles retain* 
cd by a passenger m liis own custody or earned by himonhs pirson 
were outside the second proviso, and the ptosision were attia ted only to- 
eases where the article was handed over to the custody of the earner it would 
have novalu* at all as a condition of exemption The goods entrusted 
to a earner would be entered in the inainfest and if they are not it must 
be owning tithe fault of t'lc currier, aid it could hardly br that the pas* 
senger was being penalised for the default of the earner. If the carnage 
of the goods on the person or in the .u^udyol the passenger were exempted, 
there would be no scope at all lor the op*ration of the second proviso. \Vc, 
therefore, consider that the proper constiuction of the term 'cargo' wh'’n 
it occurs 10 the notification oi llie Reserve Bank is that it is used as contra- 
distinguished from personal iuggaie m the law relating to tho carnage 
ol goMi The latter has been defined as whatever a passenger takes with 
him for his personal use or convenience, either with reference to his 
^mediate necessities or for hi> personal needs at the end of his journey. 
Obviously, the gold of the quaitity and m the form in which it was car- 
ried by the respondent would certainly nolb: personal lugcage in the sense 
m which luggage is understood as explained carl er It was really a 
case of merchandise not for the use of the passenger cither during the 
purney or thereafter and, therefore, could not be called personal luggage or 

aggage It was, therefoie, ‘cargo’ which had to be mamlcsted and its value 

must have been inserted III the air consignment note. In this connection. 

International Air Traffic 
'SrIrl'K f o' Carnage not OS directly Governing the 

contract between the respondent and the aircraft but as elucidating the 
general practice of trans^rt by air m the light of which the second proviso 
has to be understood Part A entitled 'carnage of Passengers and B^gage’ 
Eo<*ds which are merchandise fr^i the 
obhg^ion of carriers to transport as luggage or as baggage while Article 3 of 
Pdit B dealing With carnage of goods provides that gold is accepted for 
inserted in the consignment 
note under the heading ‘Quantity and i ature of goods'. 


proviso were 



iNTERPRETATIOy 


57 


to gather what induced the High Court to grant this leave or what points of 
outstanding importance that require to be settled are, in the opinion of the 
High Court, involved. The learned Judges have not certified that this is 
a fit case for appeal. 

"Had some reasons been given and the point or points that it was felt 
we ought to settle been indicated that might have been treat^ as a ’ curable 
irregularity in its procedure: Be as it is, ue can only regard this omission 
as indicative of the fact that the High Court did not realise the responsibility 
that is cast upon it by .\iticle 134(1) (c) and did not realise that its discre- 
tion has to be "judidaOy’ and not mechanicaliy exercised. 

Accordingly, foUowing our previous decision, we are unable to regard 
this appeal as properly certified and so dechne to accept it as an appeal 
under sub-article (c). 

In fairness to the learned Judges we have been at pains to see 
whether there are matters which would have afforded them justification- for 
granting a certificate under sub-arlicl»- (c) Four grounds were put forward 
before us on behalf of the appellants three of which are pure grounds of fact- 
Now it is clear that a certificate cannot be framed under Mb-article (c) if 
the High Court is in doubt about the fats. // there is doubt in the minds 
of the learned Judges about the facts, their duty is to acquit. They cannot 
convict and then issue a certificate because they cannot make up 'heir minds 
about the facts”. BulaJiH v. SlaU of U. P. 1956 A. 1. R. S. C. 181 

157. Charge. 

Rule 3.26 (d) of Punjab Civil Services is of general appication and 
therefore the expression 'charge of misconduct' in this rule is not to be 
interpreted narrowly as meaning 'the charges formally framed and communi- 
cattid to the Govenvraeat servant coocetned’ with the intimation that a 
hrmal departmental enquiry had been initiated against him on ’those ' 
charges. The contention does not find any support, as urged, from the 
last portion of this rule which reads 'until the enquiry into the charge is 
concluded and a final order is passed thereon. Of course, the enquiry 
would be into the charges of misconduct ou account of which the Govern- 
ment servant has been suspended and the suspension will continue till a 
final order is passed on those charges.’ The requirements of the last 
portion of this rule do not in any way lead to the conclusion ’ that the 
enquiry into the charges refers to a fonnal departmental enquiry into the 
chaiges framed and communicated to the Government 'servant in accordance 
with R. 7 of the Punishment and Appeal' Rules. ' Whenever any" charge of 
misconduct is under enquiry by the Government; be' it informally.'the 
Government is competent to suspend the Govcm.-nent servant -and if the 
requirements of the case require to take action under R, 3.26 (d). Partap 
Singh v. SfaU, A.I.R 1964 S.a 72. 

158. Charity W. B. Estates Acquisilioo Act, 1953. 

The definition of "cliarila'ile purposes'* in tlie Charity \V. B. 
Estates Acquisition Act, 1953 follows, though not -quite, the well-known 
definition of charity iven by Lord ilacnughlen in Commissioners for 
Special Purposes of Income Tax v. Pemsel. 1891 AC 531 at p. 583, where 
four principal divisions wtie said to b ‘ comprised — trusts for the relief of 
poverty; trusts for the advancement of educations; trusts for the ads'ance- 
ment of religion;- and trusts for other purpos“s beneficial to the community 
not falling under any of the- piecediog h ads. The definition in this Act 
makes one significant change' when it speaks of "public utility” and this 
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OimmiSiioner ol Income tlv V Cuminbhoy Ebrnlum and Sons J935-3 ITR 
J9-< (\1R 1936 rc n (C} It Vkasobscn-sd by the Pniy Council that 
bu.nks connection mS 42 (1) >s diflticnt from business as def.rejl in S 
4 (2i of the \ct The phiase business connecti n obvrved Sir tjeor£c 
Rankin is different from tbrc«jj.h not unrelated to lli<* >vord business of 
which there is a definition m the Vci \nd m Vnglo-l rcnch Textile Co 
Ltd \ Cominissmer of Income tax Madras 19a3 SCR 454 AIR 1953 
bC 10a this Court has obcsrscd that when there is a continuity of business 
relation>hip between the person in Biitish India who hefps to make the 
profits and the person outs k Bitisj India who rcceiscs or nahscs his 
profile such relationship does constitute a bus nes» tonncction \ ide 
also the observations in Bangalofe Woollen, Colton and bdk Mills Co 
Ud V rommiSsioncr of Income tax Madras 19a I3irR423,at pp433 
434 \1U I9al Mad 361 alp. 3G1 . Tlic words wlieie a perso i nut 

resident m the taxabl* tenitories carries un business uith a perS'in 
resident in h 42 (2) must be similarly inlerpr t 1. and a non resident 
should be held to carry on bisii *■, with a rtsil nt if the d'^alin.yS 
betwien them form conceited and organ scj activities uf a business character 
Weaie arcoidingly of opinion (hat on (he facts found the nonre<iJ<rt 
Companies mu«t be lieldtohave carried on bu>miss with the appellant 
as provided in b 42(2) ' 

)ta Dock 2jJ v 1 T S’ h I* T Commr J9jS 4 I R S C h31 


19S Carrying "n buslncsi C P C • 20 

Tl e expiission voluntarily re ides or personal!) vioiks (o gam’ cannot 
be appropriately applied to the cas o( tlic Ooxonment The Government 
can liowiver carry on business The mere (act that the expression, carries 
on bus ness is used along with tl e utbrr espiessions does not means that 
It would apply only to «uch persons to whom the oil er iw > expressions iegar> 
ding residence or of nasonalfy woikinc for cam would anpK, O’nioti u/ 
/fJiov Ladulal Jaw A I R 1963 S C 1631 
156 Certifies 

Article HAdKa) and fb) (av down two conditions which confer 
a right of appeal to this Court That in itself indicates that normally llicro 
IS no right of appeal in any other type of case The only exception is (c) 
where a right is confeued 'an appeal is vlnll he if the High Court 
certifies that the case is a fit one lor appeal Now the word • certifies ' 
IS a strong word. 

It indicates that the High Court must bring its mind to bear on the 
ijuestion and as in all cases of ludrcial orders and certificates tlie reasms 
lor the order must be apparent on the fare of the order itM.lf The Supumo 
Court must be in a position to Know fist that the High Court has applied 
its mind to the matter and not acted incclimically and secondly, exactly 
what tlie High Court s difficulty is and exactly what questi m ol outstanding 
difficulty or imi ortance the High Court Iceh this Court ought to settle. 

'ftir.xXt. TS-gTvi-n and no mor^Vcicfst 

an appeal js not allowed in the «di wiy nay nhen conditions (a) and (b) 
are not satisfied Arcordingly merely to say that leave is given and no moic 
IS tantamount to saying tliat the High Court will usurp the functions of 
the Constitution makers and allow the whole case to be opened up despite 
the fact that (he Constitution has specifically limited the normal right of 
appeal to sub articles (a) and (b) and has left (c) to meet extraordinary cast^ 
Now in the present case, where tic High Court has merely 'aid 
Leave to appeal to the Supren e Court isgranted It is unpossibk for us 
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ei%es a guidance to the wl ole mean ng and purporfol the exemption No 

doubt the definition is not an exhauslise one like the definition of ‘religious 
purposes’ It only speaks of what mav be included m it besides the natural 
me^ng of the words It is quite dear that the provision for the family of 
the wakif or lor hini'elf cannot be regaid'd a> ‘relief of poor’ 'medical relief 
or the ‘advancement of education* II cannot also be regarded as aa 
expenditure on an object of general public utility The definition as it 
«tards cannot obvnou'ly comprehend such dispositions. 

The word "chantj” in conrrron parlance u a word denoting, a giving to 
some one m necessitous ciicumstances and in law a giving for public good 
A private gift to ohe’sown self or kith and kin may be meritorious at d pious 
but IS not a chanty m the legal sense and the Courts In ImfiJ haie never 
regarded such gifts as for religious or charitable purposes even under the 
llahomedan Law Fatiul Rahhi vh S/n/e of IP B, A I R. 1966 h C. 1722. 


159. Circumstances aod property. 

A taxon ‘circumstances and property' (as u»ed m section 14 (1( (f) of 
U P. Tr wn Areas \ct, 1914 is a composite tax and the word ‘circum«tance' 
mearsatran’s financial position, his status as a whole depending, among 
othei* thing';, on hi« income from trade or business. 

Ram Narain v The S!al« ofVP AIR 1957 S.C IS 


160 CoUusion 

One of the simple«t def oitions of xollusion was given bv Mr. Justice 
Bucknili in Scoh v 5ro<f, 1913 P 52 'Collusion may be defined," sad 
the 'earned Judge ‘as an improper act done or an impioper refraining 
from doing an act. for a dishonest purpose " SubvtantialJy Urn same idea 
i« exprrssed in the definition given by Wharton’s Law Lexicon, i4lh 
Edition, p, 212, v iz , ‘Collusion m jud cial pioceedmgs is a vreret arrangement 
between two persons that the one should in<titute a <uit again»t tlie otllcr 
in Older to obtain the decision of a judicial tribunal for some sinister 
purpose’’ This definition of collusion was apptovtd bv The Supreme 
Com in Augidui Ammal \ B Sharma Rao, 1956 SCR 451 AIK 
1956 SC 593 


Tlus tte mete fact that (he deferdaol agrrev with the plantif/that 
if a <uit IS brought he would noi defend it, would not nece's.nrily prove 
co]lu«irn It is only if this agMerrent is done improperly in the ven'c 
that a dishcnest puipo^e is intended to be achieved that they can be «aid 
to have colluded Rupchani \ RogAwonsAr fPit.) I/i. AIR 1964 S C. 1SS9. 

161 Concerned and deal 

A person to be dealer must be engaged m the business of buy mg or 
•^elUng or supplying goods The expression 'bu'itcss" though extensively 
u=ed IS a word of indefinite import in taxing statutes it is used m the sense 
of an occupation or profession which occupies the time, attention and labeur 
of a person, normally with the object of making profif. To 
regard an activity as business thne must be a course of dealing', 
either actually continued or contemplated to be continued wuh a 
profit motive, and i ot for sport or pleasure But to be a dealer a 
person need not follow the activity of buying, selling and supply mg the same 
commodity. Mere buy jrg for personal consumption i e, without a profit 
mofive will not make a person dealer within the meaning of the .Act, but a 
person who consumes a commodity boughj by him in the course of hii trade, 
or use in manufacturing another commr^ty for «ale, would be regarded as 



Interpretatiox 


G1 


substituting “by” for “under”, thus, making the crucial words “constituted 
by” instead of" constituted under”. In our opinion, the learned Chief 
Justice fell into the error of rt-construcUng the provisions of the statute, 
instead of construing them. Theword “by''coufd be substituted for the 
word “under” in Secticn 2GA only if the words, as they stand in the section 
were not capable of making ‘cnse, and it woutd, thus, have been necessaiy 
to amend the wording of the section. Turning his attentirn from the 
wording of the section to that of the Rules and the Form appearing under 
the Rules, he again came to the conclusion that “some of the paragraphs 
ot the Form appear to be ilbadjusted to the provisions of the Act ’• 
Referring to other parts of the Rules, he was constrained to observe that 
they “would lend strong support to the view that what is meant by 'any 
firm constituted under an instrument of partnership’ m brction 26 A is 
no more than a firm of which the constitution appears from an instrument 
in writing. It is obvious that if such be the meaning of the expression 
'constituted under an instrument of partnership*, the instrument need not 
be one by which the partnership was created”. But then he attempted tn 
get over tliat difficulty by observing that the language of the Rules and 
fire Form could not supersede a provision contained in the Act itself. He 
further opined that ihc language in para. 4(1) is “undoubtedly unsatis- 
factory, In our opinion, any attempt to reconstruct the provisions of tiie 
relevant section and the Rules, on the assumption that the intention of the 
legislature was to limit the registration of firms to only those which have 
been created by an Instiument of partnership with all repect, erroneous. 
‘The proper way to construe the prox’tsions of the statute is to give full 
effect to all the words of the relevant provisions, to try to read them 
harmoniously, and then to give them a sensible meaning. Hence, we 
have to consider, at the threshold, the question whether Uie words "con- 
stituted under an Instrument of Partnersliip” have some meaning which can 
be attributed to them harmoniously with the rest of the relevant provisions. 

A partnership may be created or set up by a contract in writing, setting 
out all the terms and conditions of the partnership, but there may be 
many cases, and perhaps, such cases are more numerous than the other 
class, where a partnership has been brought into c.xistence by an oral agree- 
ment between the parties on certain terms and conditions which may 
subsequently be reduced to witing which will answer the description of 
an Insiniirent of Partnership. Such an instrument would, naturally, 
record all the terms and conditions of (be contract bclneen the parties which 
at the initial stages had not been reduced to wTiting. In fuch a case, 
though the partnership had been brought into existence by an oral agree- 
ment amongst the partners, if the terms and conditions of the partnership 
have been reduced tothe foim of a dccun-ent, it would be right to say 
that the partnership has been constituted under that instrument. The word 
“constituted" does not necessarily mean "created" or "set up”, though it 
may mean that also. It also includes the idea of clothing the agreement 
in a legal form. In the O.xfcjd Ergiish Dictknary. V'ol. II. at pp. S75 
and 876, the word “constitute” is said to mean, inter alia. ‘’to set up. 
establish, found (an institutirn, etc.)” ard also "to give legal or official 
form or shape to (an assembly, etc.)". Thus, the word m its wider 
significance, would include both, the idea of creating or establishing, and 
the idea of fiivhg a legal fcim to, a partnership. The Bench of the 
Calcutta High Court in the case of 1955-28 I.T.R. *98 : A.I.R. J956 Cal. 303 
(supra) under examination new. was not, therefore, right in restricting 
the word “constitute” to mean only "to create”, when clearly it could also 
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to set aside the servi« of the writ olbummoa for irregularity, on the 
ground that the defendant being an attorney, he Has only described as ot 
Paper Buildings in the Inner Temple, London and the addition ol "gentle; 
man’ was not given- It was held that the form m the statute 2 Will 4. i 
39 Section I did not require the addition o* the defendant to be mserted 
in the Writ and It was sufficient to state his residence The writ of sum- 
mons was therefore valid In another case in the same volume Cockt v 
(1838) 150 EJt. 1316 it was held that where a writ of capias des- 
enhed the defendant by the additKwi of “gentleman.” but that addition 
was omitted in the copy served, the copy was nit a copy of the wnt, in com- 
pliance With the stat 2 Will 4, c 39 Section 4. On behalf of the respondents 
a number of decisions under the Bills of Sale Act. 1878 and the Amendment 
Act 1882 (45 and 46 Vict c 43) were cited. The question m those cases 
was whether the biH was “in accordance with the form in fhe schedule to rhis 
Act annexed” as required by Section 9 of the Bill* of Sale Act 1878. and 
Amendment Act 1832 In re Aewer Ex parte Kaherl, (1882) £\ Ch D 
871itwes held that a '’iruecopv' of a bill of sale within the Bills of Sale 
Act 1878, Section 10, sub-section (2). must not necessarily be an exact copy 
so long as any errors of omissions in the copy filed arc merely clerical and 
of such a nature t ut no one would be thereby misled The sime view w is 
expressed in several other decisions and it is unnecessary to refer to them all- 
Havicg regard to the provisions of Part VI of the Act we arc of the v>cw 
that the woid "copy” does not mean an absolutely exact copy. It means 
a copy so true that nobody can by any possibility misunderstand it The 
test whether the copy is true one is whether anv variation from the original 
IS calculated to mislead an ordinary person Applying that test we have 
come to the c nclusion that the defects complained of with regard to Election 
Petit-on Ko 269 of 1962 were not such as to mislead the appellant, there- 
fore there was no failure to comply With the last part of sub-section (J) of 
Section 81. In that view of the matter sub section (3) of Section W was not 
attracted aod there was no question of dismissing the election petition under 
that sub-section bv reason of any failure to comply w.th the provisions of 
Section 81 This disposes of the second preliminary objection raised before 
DS. Murarka Radhey Shay am v Roofi Sing* 196* DE.C 250. 

165 Constituted 

The word Constituted' does not necessairly mean 'created' or 'set op’ 
though It may mean that also It also includes the idea of clothing the 
sgreemest in a legal lorm. 

So far as this term as U’lcd in an instrument of partnership is concerned 
It was obsened 

“If by the expression 'constituted under an instrument of partnei'ihip 
IS meant a firm which originated jD a verba] agreement but with respect to 
which a formal deed was subsequently executed, there would be no room 
in the section for partnerships actually created by an instrument and 
such paitoerships, altnough roast obviou«lv entitled to registration, wou d 
be exclud^ from the purview of the section. Even etymologically or tex- 
tuaUy. I do not think that the word 'coostituted', when used in relation 
to a firm or such other body, can mean anything but 'created' when the 
reference IS to some deed or instrument to which the raspection of the 
firm or oth^ body is to be traced. 

After baimg, thus held that Section 26A contemplated firms created 
or brought into existence by a deed in writing, he had no difficulty m 
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hold that the words "constituted under an instrument of partnership" include 
not only firms which have been envied by an Instrument of Partnership 
but Also those which may have be*n created by word of mouth but ha\e 
been- subsequently clothed in legal form by reducing the terms and cor di 
tions of the partnership to wTiting: Mfs. R.C. ifilier and Sons v. I.T. Comtir. 
IV. B. 1959. a. C. 863. 

166. Consumption. 

‘Ihwe is for each commodity what may be considered ordinaily to be the 
final act of consumption. But this should not make us forget that in reacli- 
ing the stage at which this final act of consumption takes place the comm- 
odity may ^ass thougn different stages of pioductiun and for such different 
stages there .would exist one or more intermediate acts of consumption. Thus 
the final act of consumptioa« f cotton may be considered to He tlie use as 
wearing apparel of the cloth produced from it. But before cotton has become 
awearing appaieVit passes through the hands of different producers each 
of whom adds some utility to the commodity received by him. There is first 
the act of ginning then ginned cotton is spun into yam by* the spinner; the 
spun yam is woven into cloth, by the weaver; the wo%-en cloth is made into 
wearing apparel bv the tailor. At cAch o! thc^e stages distinct utilities are 
produced and what'is produced is at the next stage consumed.- It is usual 
and correct to speak of raw cql ton being consumed in ginning, of ginned 
cotton being consumed in spinning, of'spun yam being consumed -in weaving,' 
of woven cloth being consumed in the making of wearing apparel which is 
-ultimately consumed by men, women and children in using it as dress. In 
the absence of any words to limit the connotation of the word "consumption” 
to the final act of consumption, it will be proper to ti ink that the Constitut* 
ion loalcers used the word to connote any kind of user which is ordinarily 
spoken of as consumption of the paiticular commodity; Atitrarkhan .\fahhoiio 
Co. V. Stai^ of Bombay, A. 1. R. 1961 S. C. 213. 

167. Contract of Service. 

Then there is the question whether the first appellant has, as helil 
by the Tribunal again by a majority, contravened s. 123 (7) of the Act. Tlie 
facts found are 'that one Ganga Prassad was engaged by the first appellant 
to.prepare three carbon copies of the Electoral Rolls and was paid Rs. 550 at 
the rate of Re. O-S-0 per hundred voters and-Iikeuise, one Viswanath Pande 
was engaged to enter the names of .the \otets in printed cards and was paid 
Rs. 275 at Re. 0-4-0 per hundred cards. Both these are undoubtedly 
expenses.incurred in. connection with the election and haie, in fact, heen 
show-n by the first appellant in the return of election expenses against column 
k. Now the contention of the respondent which has fo' nd favour with the 
Tribunal is that both Ganga Prasad and Vishwanath Pande must be held to 
have been employed for payment iO connection with, the election, and as with 
their addition, the number of persons allowed to be employed under schedule 
VI has been epcceeded, the corrupt practice mentioned in S. -123 17) of the 
Act has been committed., It is contended by i the, Solicitor General that 
on the facts found Ganga Prasad and ’Viswanath Pande cannot be .said to 
hava been employed by tlie first appeJlant, and that the conclusion of the 
Tribunal to the contrary is based on a misconception of law. .Kow, whether 
a person is an employee or not is question of fact, and if there had been anj’ 
evidence in support of it. this Court would not interfere with the finding in 
Specif appeal. But the respondent, on whom the burden lies of 
establishing contravention .of R< 118, has . adduced no evidence 
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mean p itt.ne a thing m a legal sliape The Bombay High (Tour^ therefore. 
S “he cS ol 195= 29 ITR 901 -vlR. 1956 Bom 321 (soprh | 
wasriphtin holding that the section could not be restncted »n its appli- 
catm*onl\ to a firm vkhich had been created by an instrument of partner- 
ship and that 't could reasonably and m ccnformilj uith commercial 
practice be h-ld to apply to a firm »bich may base come into existence 
earlier by an oral agreement, but the terms and conditions ol the partner- 
ship base subsequently been reduced to the form of a document. If we 
construe the word constitute * lo the larger sense, as indicated above, 
the difficultv m which the learmd Chief Justice of the Calcutta High 
Court found himself would be ob\iaied inasmuch a> the «c« ion would take 
>n cases both of firmscotiingintoexistence bysirtue of MTilten documents 
a-, also thove-w^ich may hate initially come into existence by' oral agree- 
ments but which had subsequently becT constituted under WTitten deeds. 
Tlie purpose ol the provision/)! the Income'Tax \ct— S'Ction 2G\— is not 
lo comp-l the firms which had been brought into existence by oral 
agreements to dissoltc ihemseKes and to go ilirough the formality of 
constituting themscKes hv Instrumenlsol Partnership. Ifweconstnie the 
wori constituted under m that wider sense, we gise effect to the 
intent on 0 / the Icgis’aturc of compelling a firm whifh had existed as a 
result of an oral asreement •oenterinloa document defining the terms 
and conditions of the partnership, so as to bind the partners to those terms 
before thevcouldget the benefit of the provisions of Section 23{5J(a} 
SeettoD 23 o)(a confers a pnvihge upm partners wbo may fiod it more 
worth their while to be asse$>ed u^n iheir mdivilual total laeome 
than up->Q the total income of the partnership It is. therefore, \erv 
important fcom ihe point of view of (he Revenue that the Department 
sliould be appnscd in time of the true constitut on of the partnership, 
i>ename» of tSe true {lartiiers and the precise share of each of them in 
the pan nership profits (or lo-s if anyj The very object of this provision 
will be defeated if the alUeed partner^p isnot genuine orif tb* true con- 
stitution of the partnership and the respective sharesof the partners, are 
not fullv and correctly placed on icco d as soon as possible, for the purpose 
0 / a<sessmenr /n fhis connection (he proii><ons of Section 23(2} ofthe 
\ct are also worth noticing That sub-section prov ides that if the Income- 
Tax Officer or the Appellate Authorities under the Act, are sati'fied 
that the profits of a registered fi^n have been disln^led otherwise than 
in accordance with the shares of the partnera as shown in the In«itrument 
of Partnership registered under the Act. and governing such distribution 
and that any partner has concealed any part of hi* profits, ‘he penalty 
prescrib'xi therein may be imposed upon such a ^rtner Unless the 
Initriinent of Partn-rship has been roistered m respect ol the accounting 
j ear and before the ass&^rueot has been done, the penal prov isions 
aforesaid cannot be enforced. It is therefore jrssential, in the interest 
o* proper administration and enforcement oftherelevantprovistonsrelat— 
ing to the registration of firms that the firms should slnctly comply with 
the requirements of the law and it is incumbent upon the Income »ax 
\dthonttes to in«irt upon full comphance with the requirements of the I w 
Bit incur opnion there is no warrant mthewods f relevant prov isicn^ 
of the statute for restncting regirtration under Section 26 \ ol thi Act to 
those firms only which have been created or brouglu mto existence by an 
Instrument of Partnership In our opinion it is more in consonance with 
theterms of the relevant piovuions ofthe Act, referred to above, to 
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end. If the employer terminates the service of his employee that again 
brings the continuity of service to an end. If the service of an employee is 
brought to an end by the operation of any law that again is another instance 
where the continuance is disrupted; but it is difficult to hold that, 
merely because an employee is absent without obtaining leave that itself 
would bring to an end the continuity of his service. Similarly, participation 
in an illeg^ strjke which may incur the punishment of dismissal may not by 
itself bring to an end the relationship of master and servant. It may be a 
good cause for the termination of service provided of course the relevant 
provisions in the standing orders >n that behalf are complied with; but 
mere participation in an illegal strike cannot be said to cause breach in 
continuity for the purposes of gratuity. On the other hand, if an employee 
continues to be absent from duty without obtaining leave and in an un- 
authorised manner for such a long period of time that an inference may 
reasonably be drawn from such absence that by his absence he has abandoned 
service, theg such long, unauthorised absence may legitimately be 
held to cause a break in the continuity of service. It would thus 
always be a question of fact to be decided on the circumstances of each 
case whether or not a particular employee can claim continuity ni service 
for the requisite period or not. The Supreme court held that 
long unauthorised absence may reasonably give rise to an inference that 
such service is intended to be abandoned by the employee: Mis Jeewan Lai 
V. Its WorkiMH A. I. R. 1961 S.C. 1567- 

169. Could 

The word could has a different meaning from did. The difference bet- 
ween the two terms is too clementry to be mistaken. Where the aUegatinn was 
that a certain party could enlist the support of certain workers, it was hcid 
that all that could be said was that, that party was in a position to enlist 
the support and it did not actually do so : Harish Chandra v. Triloki Sineh, 
A.I.R. 1957 S.C. 444. 

170. Court. 

Includes appellate Court: N. CheUiar v. S. Cheltiar, I960 S.C.R. 209. 

171. Court imssediately below. 

The words "court immediately below" occuring in Article 133(1) of the 
Constitution of India cannot be equated with the words "Court subordinate" 
as used in section 115 of the Civil Procedure Code, 1903. The single judge 
of the High Court is the Court immediately below when the case is disposed 
of by a Division bench of High Court ; Laili Prasad v, Karnal DislUlery, 
A. 1. R. 1963 S. C. 1279. 

172. Court or Tribunal. 

The scope of an adjud'cation under the Industrial Disputes Act is 
much wider than that of an arbitrator making an award. Wide as their 
powers are, these Tribunals are not absolute, and there are limitatioua to 
the ambit of their authonty. In Bharat Bank Lid. v. Employers of Bharat 
Bank Ltd., .Al.B. 1959 S.C. 188 at p. 203. th^ Supreme Court held by a 
majority that though .these Tnbunals arc not Courts in the strict sense of 
thetenn they have to discharge quasi judicial functions and as su are 
subject to the overriding jurisdiction of this Court, under Art, 136, ru the 
Constitution. Their powers are derived from the statute that creates them 
and they have to .function within the limits imposed there and^to act 
accuiding to its provisions. Those pro%isions invest them with many of 
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wbatOTver. and all that .s on record la 

deposed while he was mthe box He merely stated that G^g 

ViL-anathPande were asked to do the work ■>» “Otract 

wholl) rnsnfficient to establish that there was a coaid 

those persons by hrm It was argned lor the '“pondeot that Me^ 

be a contract of employment in respect of piece-work Tribunal 

that the evidence of the first appellant w^^enal on which tne ^ 

could come to the c^ncluslon to which it did. It mav be . „_,,_,oworV 

contract of employment may he m respect of either jhat 

but It does not follow from the fact that the contract is for p ...-biished 

It mu«t be a contract of employment There is in law ^ .. and 

distinction between a contract for services and o contract o o’ 593 
it was thus stated in Cohns v. Herljordihire County Council, lU 
at p 615 (K) 

• In the one case the master can order or require what is to - 
while in the other case he can not only order or require what is 
but how it shall be done ' 

This Court had occasion to go into this question somewhat fuy^^ 
DiarangadharaCheimcai icotks Lid v StoU of Saurashim, civil app 
«a of 1956 D/3d lU9o6 AIR 1957 S C 264 and it was w 
held that the real test for deciding whether the contract was one of 

ment was to find out whether the agreement was for the personal " 
the person engaged, and that if was $0, ‘he contract was one of employ ^ 
whether the work was time-work or piece-work, or whether the e P / 
did the whole of the work himself or wnether he obtained the Md 

other person also tor the work Therefore, before, it ' gpjt 

that Ganga Prasad and Vuwanath Pande were employed by tn 
appellant, it must be shown that the contract with them was t 
ihould personally do the work, with or without the AASistance « 
persons But such evidence 1$ totally lacking and the finding vjsed 

they had been employed by the first appellant must be set Aside 
onnoeMdence Hansh Chandra v Tnloki Singh, A. I. R 19 >7 SC 
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given in the section generally applicable to all classes of assessees. This sub- 
section has drafted in the widest terms and there is nothing whatsoever in 
its language to suggest that its operation is confined to non-residents only. 
Wherever the legislature intended to limit the operation of any part of this 
section to non-residents alone, it said so in express terms. Sub-section (2) 
andth- later portion of sub-section fl) expressly concern themselves with 
the case of no.n-residents. while sub-sections (1} and (3) are so framed that 
they cover both residents and non-residents. 

A Bench of the Bombay High Court in — 'A.I.R. 1946 Bom, 185 
held that notwithstanding its amenttoerit in 193-1 the section apphed only 
to non-residents. Reliance was placed, inter alia, on the cTcumstance that 
the marginal note append *d to the section indicating that it apphed to non- 
residents alone had not been deleted. To avoid the criticism and to removi 
doubts the legislature by act 22 of 1947 changed the ma/ginal note also; /.2 . 
Commr. v. BAogi Lai Lah^ Chand, 1&54 S.C. 155. 

175. Definite Informatioo 

. The phrase ."definite mformalioo" cannot be construed in a 
universal sense and its meaning must depend on and vary inth the circums- 
tances of each case. There is no doubt, however, that the information must 
be definite that is more than mere guess, gossip or rumour. There must 
also be a causal connection between &e information and the discovery: but 
"discovery" in the context of the section does irot mean a conclusion of 
certainty at the stage of notice. WTiat is necessary at that stage is that the 
Income Tax Officer should have formed an honest l^lief upon materials which 
reasonably support such belief: A. *V. Lahihman v. I.T. Offur, A.I.R. 
1958 S.C, 795. 

176. Djinaod. 

For the meaning of the word see : Ram Saran v. Stalt, A.I.R. 1959 S.C. 
D. 239. 

177. Demonstration. 

A demonstration is defined in the Concise Oxford Dictionary as an 
outward exhibition of feeling, as an exhibition of opinion on political or 
other qu-stion especially in a public meeting or procession. In , 
Webster it is defined as a public exhibition by a party, sect or society 
as by a parade or mass meeting. Broadly it may be- stated that 
a demonstration ic a visible manifestation of the feelings or senti- 
ments of an individual or a group. It is thus a communication of 
one's ideas to others to whom it is intended to be conveyed, it is in effect 
therefore a form of speech or of expression because speech need not be 
vocal since signs made by a dumb person would also be a form of speech. 

A demonstration might take the form of an assembly and even then the 
intention is to convey to the person or authority to whom the communi- 
cation is intended the feelings of the i^roup which asse-nbfes. ft necessarify 
follows that theie are forms of d‘*monstnition which would fail within the 
freedoms guaranteed by Article 19 (1) (a) and J9 (1) lb). It is needless 
to add that from the v.’ry nature ol things a de.non«tratioD may take 
various forms, it may be noisy and disorderly for instance stone throwing 
by a crowd may oe cited as an example of violent and disorderlj’ demon- 
stration and this would not obviously be within. Article 19 (1) (a) or lb). 

Jt can equally be peaceful and orderly <sach as happens when the members 
of the group merely wear some bidge drawing attention to their grievances: 
Kameihrar Prasad v. Slate of Bihar, 1962 S.C. 1166. 
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the real thing th ^1 absolute aild arbitrary power not only 

(7fio« AIR 1956 S C 231 

rl^ i^n'Sir'^it^Scording to the pUmt were uncultivable waste 
, and the lil.e They had not been 

lands cove t \\ aste Ui ds cover d with shrubs jungle and 

?he Ike^aJnot be he d to be uncultivable merely on that account or on 
Aroint of their being not cultivated lot a long time Land wh ch can 
Te SuEht under cultivation i$ cultivable land unless some provu.on 
S ltwTovid« for holding it otherwise 
ufllAruamr Dnailhaia>iv K Gapolatvamt AIR 1966 SC 331 

Tht tcm*'deemed as used m sect on 4 of the Income Tax Act 1922 
bnnes w hin the net of chargeability income not actually accruing but which 
Ts supposed notionally to have accrued It involves a number of «n«pu 
Bv statutory fiction income which can n no sense be said to accrue at all 
^y beconsdetedassoacaui g Similarly tb« fiction may relate to he 
plaM the person or be in respect of the year of tivabil ty S 42 (1) of the 
Act defines what income IS deemed to accrue within taxable teintories It 
is only by application of this definition that one class of income deemed to 
accrue to a res dent within Uxable tenitones within the meaning of b 4 (1) 
(bl 1 can be estimated The words In the case of any person residing out 
of Bnt sh India were deleted from S 42 (1) dutng the pendency of the 
amendment bill of 1939 in the Council of State presumably with the object 
of making the sect on applicable to anv person who had anv income which 
in a pr raary sense arose ui British India even though technically it had 
arisen abroad irrespective of the circumstance whether tl at person was 
resident oidinanlj resident or not ordinarily residei t 

By section 8 of Act JvXlII of 1941 cl (c) was added to S 14 of 
the Act No effect was to be given to this amendment before the year end 
ing 31st March 1943 The relevant part of S 14 after this amendment is m 
these terms . . , 

The tax shall not be payable by an a^essee m respect of any income, 
profits or gams accruing or ans ng to him within a Bart B State* hnless 
such income profits or ga ns are received or deemed to be received in or 
are brought into the taxable t“mtones in the previous year by or ort behaU 
of the assessee or aie assessable under S 12 B or S 42 “ ! 

In view of these legislative changes in the provisions of sections 4 
14 and 42 of the Act the conclnsion is irresistible that object of recasting 
S 42(1) in general terms was to make the definition of deemed income 
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in addition to bringing a ses>ioo of Parliament to close, prorogation puts 
an end to all business which is pending consideration before eithtr house ot 
legislature at the time of prorogation. Dissolution of Parliament Ts invari- 
ably preceded by prorogation and what is tme about the result of proroga- 
tion is, it is said, a fortiori true ^oat (he result of dissolution. Dissolution 
of Parliament is sometimes described as "a civil death of Parliament", 
llbcrt, in his work on •Parliament*, has observed tliat "prorogation means 
the end of a session (not of a Parliament;"; and adds that "like dissolution, 
it kills all bills which have not \-ct passed". He also describes dissolution 
as an "end of Parliament (not merely of a s>ssion) bv ro\-a1 pr>Klamalion". 
and observes that "It wipes the slate clean of all uncompleted bills or other 
proceedings”. PursholUm wStzU of KcraU, A.I.R. 1U62 S.C. 694. 

153. Distinct matter 

The expression distinct matter as used in 5. 5 of the Stamp Act, IS99 
has a. different meaning as compared with the term description: Board of 
f?<Te«t« V. <4, P. Benthai, A. I, R. 1956 S. C. 35. 

154. Election. 

The word 'election' has by long usage in connection with the process 
of_ election of proper representative in democratic institution, acquired both 
wide and narrow meaning, to ihe narrow sense, it is used to mean the 
final selection of a candidate which may embrace the result of the poll 
when there is polling or a particular candidate being relumed unopposed 
when there is no poll. In the wide sense, the word U used to connote the 
entire process culmiRating in a candidate ceing declared elected. The term 
‘election’ may be taken tovcmbrace the whole procedure whereby an elected 
member is returned whether or not it is found necessary to take a poll. 
Tlie word 'election' has been used in Part XV of the Constitution in the 
wide sense, that IS to say, to emnote tlie entire procedure to be gone 
through to return a candidate to the legislature. TJie use of the e.vpression 
•conduct of elections' in .\rticle 324 specifiiatly points to the wide meaning, 
and that meaning can also be read consistently into the other provisions 
which occur in Part XV including Article 329 (bl. That theword 'electioti' 
bears this wide meaning whenever we talk of election in a democratic 
country, is borne out by tJie fact that in most of the books on the subject 
Md in several cases, dealing with the matter. > ne of the questions mooted 
is. when the election begins. The subject is dealt with , quite concisely in 
Halsbury’s Laws of England in the following passage (see p. 237 of_ 
Hakbury’s Laws of England, U edn. Vol. 12. under the heading" Commence- 
ment of the Election"; : 

".Although the first, formal step in every election is the issue of the 
WTTf, tie election isconsidemf foe sonte put pose to begin at an earlier dale. 

It is a question of fact in each case when an election begins in such a way 
as to make the parties concerned responsible for breaches of election law, 
the t^t being whether the contest is 'rcasonablj* imininnl'- N'either (he 
issue' o(,Uie'WTit nor the publicatn-n of the notice of election can be 
looked to as fixing the date when an election begins from this point of. 
view. Xor, again, does the nomination day aflord any criterion. The 
election will usually begin atleast earlier than, tlie issue of ' the ivrit. 

The. question when the election beginsmust be carefully distinguished from 
that as to when 'tlie conduct and mannagement’ of an election'may be 
said to begin. Again, the question as to when a particular person 
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The word 'detains" may depote detention o{ a person asainst nis 
or her will , but in the context of the section it is imposMble to give tins 
meaning to the said word If the object of the section had been to protect 
the wife such a construction would obviously have been appropriate ; but, 
since the obiect of the section is to protect the rights of the husband, it can- 
not he any defence to the charge to say that, though the husband has been 
deprived of hjs rights, the wife IS willing to injure the said rights and W the 

person who is responsible for her willingness has not detained her. Deten- 
tion in the context must mean keeping back a wife from the husband or any 
other person having the caic of her on behalf of her husband with the requ- 
isite intention Such kecpi g back may be by force ; but it nerd not be by 
force It can be the result of persuasion, allurement or blandishments which 
mav either have caused the willingness to the woman, or may have encour- 
aged, or co-operated with, her initial inclination to leave her husband. It 
seems to us that if the willingness of the wife is immaterial and it can not be 
a defence in cases falling under the first three categories mentioned in S. 498, 
it cannot be treated as matenal factor in dealing with the last category of 
case of detention m'‘ntioned iQ the said section Ala»>pr v. Slaie of Bihar, 
A.I.R. 1959 S C 436 

179. Direction. 

For the meaning of the word see Income Tax O^er v. Uhagvan 
Dass, AIR 1966 SC. 342. 

180 Discharge 

The word discharge as used in S 73 (1) of the Emplojee’s State Insura- 
nce Act 1948 must be taken to mean as a discharge which is the result of a 
decision of the employer embodied m an older passed by him. It maV con- 
ceivably also include the case of discharge wheie dischaige is provided for by 
a Standing Order In such a case, it may be said that the discharge flowing 
from the Standing Order is, m sul»tance, discharge brought about by the 
employer with the assistance of the Standing Order. Even so, it cannot 
cover the case of abandonment of service by the employee which is inferred 
under Standing Order Buckingkam & Catnaiie Co v. Venkaliah. A I.R. 
1964 S C. 1272 

18 1 Dismissal and removal 

Dismissal or removal includes every kind of termination of service. 
There is no implication any where in the Constitution which may compel 
the court to reduce the scope of this protection. The dictionary meaning of 
the word 'dismiss is to let go, to relieve from duty, to get nd off In the 
ordinary parlance, the said words mean nothing less than the termination 
of a person s office The effect of dismissal or removal of one from hvs office 
IS to discharge him from that office In that sense the 'laid words contemp- 
late every termination of the service Afofi Ram v Stale of Andhra Pradtih 


Order passed by way of Punishment is an order of Dismissal* S. R. 
Tewart v Board, 1963 A L J. 644 Compulsory retirement is not 

included* Shymlalv. State, 1954 S. C R. 26 AIK 1954 S C, 369. 


182, Dissolution and prorogation 

Wherever the English Paibamentary form of Government prevails the 
words "prorogation and dissolution have acquired the status of the terms of 
art and th«r significance and consequences are well settled. In Fn e l^^nd 
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FoJ'the*meaning of this word Mfs DliaJroywet GofAndram v. 
Shaji Kalidass & Co, A.I.R. 1961 S. C. 12S5. 

"under Article 366 means, -any law, ordinance order 
bye-law, rule or regulation passed or made before the ^5: 

CinstituUon by any Legislature, authority or person haying 

such law, ordinance, order, bye-law nile or regulatiom J« J"'' 
status of an existing law. the law should have been made by “t W A I R 
having power to make such law : Jujrtbhay v. dssl. ColIicM, Tima A.I.K. 
1965 S.C. 1096. 

It is the same thing as law in force : Eduard 
(■955) 1 S.C.R. 735 ; A.I.R. ^.C. 2o. Act not put in fo 
law: Thaagal Kimju v. .1/. VmkalohaLm, (I9ao S.C R. 1196 --R 

S.C 246. Orders of absolute monarch are eiistmg fows. Jfodiaoraa V. 

o/iV. P. (1961) 1S.C.R. 957; A.I.R. 1951 S.C. 298. 

Th;wotd‘’L^'ndi.ureand expense have “'2’l7„rnrS 

Expense is money laid out by calculation and intention »“"|^^VaSke at 
ol the word, this element.may not be thoe. as or pay 

othePs expanse. The primary meaning «( the '= .‘7g'’f959 S.C. 

away mon^ ; /nifaij MoUasits Co. v. I.T. Commr. A. 1. 1 
1049. - 

Thewo^d^Sport" has reference to taking area'an^^vUI 

Come part and parcel of the mass of ^ .v. jor the purpose of 

not 'apply to goods in tr^sit the 

being tr^sported out of it. If the .nteiUion ® .rt' 

word used should have been "re-export^ whi , eoods • Etnpttti 

again. Re-exportation means the exjJ.rtalion ol 'migfo^ ' 

misv. ilfwiicf/iaf Commxltu. Wardha. I. R. 

195. Final decisional c . i. cr. far as the Court rendering it is 

• A decision is said to be ’*'*’*" ^.*. .„.i, nrovisions of the Code 

concerned, it is unalterable, €.xcept by ..g or amendment. A 

of Civil Procedure as permit 'j* owm^ as resjudicata 

final decision may mean_ a .’***i^ modified *or reversed by pre- 

between the parties if it is not sought to iv-tion as is permitted by 

ferring an appeal’ or revision or a review c 992. 

the Code ; Venkata Reddy v. Pethi Ready, A. I, R. 1963 5*- ^ ^ . 

196. Final order . ,„_«,vat;on under Section 21(3) 

Order of-the High Court djsmi^'ng PP ^ of Revenue, Bihar 

4 of the Bihar Sales Tax Act. 1^4. to duect the ^ar^d m ^ 

to state a case and to refer it to H>gh Co^ of 5ts own force 

an order cannot be regarded as final, be Salramdas v. Slate of 

bind or affect the rights of the pa^es : interlocutory order and 

Bihar. 1950S.C.R. 799. An. order order : of 

which does not bind the parties cannrt be S 

U.P. V. Cof. SmgA. A.I.R. 1964 S.C. 1897. 



,0 SUPm"!! OlUHT O'. COO^TITOIIOI Of [O DIA 

_;.o .ea — ^.s^a 

^3^ 1952 S C R 218 Han \tzknu ha, noth v AhmailihaqMh 1 K 
HooS C 233 

irtheSS:fo5-da».a...os have heco^e 

tJ ese operat ons that ultimately constitutes the mdustn as a ' 

evei It IS shown that the industiy has employ^ an employee to «sut o r 
the other operat on incidental to the mam industral operation it would 
un easonable to deny such an employee the status of a work^am on the 
eroiird that his work is not directly concerned with the mam work or ^ 
tion of the industry \n employee who is engaged m ^ny work or operati 
which IS incidentally connected with the mam industry of trm en 
would be a workman provided the other requirements are satisfied J * 
Cetlon Spg &\\vg Wif/i Co v L i rntimof o/ Tiiiia A I R- 1964 b 
737 


186 Employment 

Whether a person is an employ e or not is a question of »aci 
employment may be m respect of either piece work or time work f * 
contract of service may not be acontract of employment Hansh C),anata 
V Tnloki Naih A I R 19o« S C 404 

187 Escaped assessment 

Meaning explainedin Commissionef / T v \f/s N P & Co AlK 
1960 SC 1232 


The words escaped assessment apply equally to cases where a notice 
wasrecei edby the assessee but resulted in no assessment at all and to 
cases where due to any reason no not ce was issued to the ass'ssee and, 
therefore there was no assessment of his income GAansfcyflm 
Regtonal AssU Commr Saks Tax AIR 19&4 S C 766 


The word assessment as used n section 20 of the Bombay Sales Tax 
Act, 1946 does not include a mere fihng of return and payment by a registe 
red dealer The word assessment has a reference to assessment made under 
S 11 and 11 A of the Act SlaU of BoaOay (Gujarat) v laemoMn Dass 
A 1 R 1966S C 1412 J\ J f J 6 


188 Especially 

The word e«=peaally as used m section 106 of the Evidence Act 1872 
mc^s facts which are p-e-emmently or exceptionally within tDe knowledge 
oyhe^p«son wncemed Shambu AattJtfeArav Sate of Ajmer A. I R 

189 Eviction 

The world eviction as used m Bombay Land Revenue Code (5 of 1879) 

physical removal of the occupant from the land m dispute 
Stale of Bo» lay v Fektr Umar AIR. 1961 S C 722 

190 Except where Government otherwise directs 
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203. la aay r'ac^ 

Tbe words '*13 any case” as used in Section 62 of Motor Vehicles Act 
19^ do not mean that under no orcnn: stances a tempoiary permit can be 
panted on any route for more than a period of 4 montlu. These words 
^nct mean in any circumstancrs: Bilarat State SoadTfMspcri 

Biurj^vk V. Rgghaal Truispori Aa^kmiy, .-v. L R. 1966 

204. In any refereace. 

The wud “in any reference** as csed in Section 31 (4) of the Arbitiatioa 
Art man in the matter of a reference. The word reference haring been 
de£ 2 ed in the Act as refereace to arbitration. The words in any reference^ 
are comj«ehensi\-e enoagh to cover an applicadoa first made after the. 
artatraticn is completed: A'uncl&a iixrji v. Dsmi%hn ef ladii, A. L R-- 
1953 S.a 313. y . ^ 

205. Import. 

Import is not merely the bringing into but comprises something more 
e. UKorporatieg and mizieg op the goods impcrled with the mass of the 
poperty in the local area. This is derived hom the Latin word 

•w/crliee which means tocanyoct but these words are net to be inter- 
preted only according to their literal derivatioss. Leiico-Lcgically *hey 
Sot have any reference to goods in transit. This word may mean to 
t»fcf in Item a foreign cr eaternal scorce ; to intrcduce/ from without 
erpetially to bring (Wares or merchandise) into a place crcccstryia the 
l^assactioss of commerce opposed to export Bn/rm MSls t ilitnieipal 
ITtf iaa. .A.I.R. 19SSS.C.34t. Does not include pcssesrion or 
^‘.Slau ef BofRhry v. F. S. Bolsa/o. 1951 S C. R. 652, A. L R. 1957 
S.C318. 

206. Import la and Rzport out. ; 

The words "imported into or exported from*' were commented upon 

by the Supreme Court in Emprets ilifls v. iIur.icip-31 ' CcuuKitUe, fTcriia, 
-tl. R. 195S S.C34I. The word export ha.s irtciecce to taking out 

goo^ whidi bad become part and parcel of the mass of the pr^eriV 
ff the local area and win not apply to goods in transit,., ‘The wrod 
impart which is derived from the tatin w ord raipcrtzre means to bring' 
m: Emprets iims (Sufn)*. See also SliU cj Traware CoJiin v. S'. C. V. 
Facfcry. A. L R. 1953 & C. 333. "f- 

207. Impose. 

The word * impose” as in tbe Bombay District Municipal Art of' 
1901 means the Actual levy of the Tax after authority to levy it has been 
^^‘pired by rules doly rnai\f. and sanctioned. This word do?s not mean 
acquisitioaofthe power to tax by following the procedure laid down in 
Seetka 60 to 62 of the Act; iluKkipsIi^ cf .leas.? v. 5iiJ« e/ 

A. L R. 1962 S. C. 9SS. , 

208. lacidea&l ditputs. * 

For tbe of thu term see AUul SjIst v. Si a ie ef Bembjy 1963, 

S.CJ).310. 

269. Zudrzstrul - Dispute. ' * ’ • » 

The dispeteasto whetherhow many persons should worka •machiue 
«an indnstiial nsatter and an iadastriai dispute: ^Afairf J/tS* v. Biaraw 
P-w. A. L R, 195S S.C 311. .An individual dispute cannot be coacexted 
iuto industrial dispute: .Vcts^/ct* LSi • v. InJifsirixt Tribnnaj^ 



^2 Supreme Court ov Cohstito»ion of India 

Order o/ rernand rs r»t r. final order M/s Sons V SMt 

o/U P. (1961} 3 SC R 7o4 AIR 1961 SC 791 
197 Finding 

A finding is nothing but what one finds or decides , , ^ 

A finding can be only that which is necessary for the disposal of an 
anneal A finding is a decision which is necessary for giving rebel m a 
cenain case Income lax Coinwr v M/s Bhagirau Da$s, A 1. R 1965 S C 


198 For the year »a quesuoo 

The words for the year m question as used in S ction 10 (2)(x) of the 
Income T IX Act 1922 does not mean the year m which the allowance is 
claimtdbut mean the year in respect of which the bonus ii paid Comims 
Clover of Income Tax V M/s Swadeshi Cotton aui Flour Mills, 1 R 1964 


■m r 1766 

199 Forth with 

The word ‘ forthwith means without unreasonable delay The difference 
between undertaking to do something forthwith and within a specifi<d 
time IS familiar to every one consersant with law To do a thing forthwith 
18 to do'tas soon as reasonably convenient K N Joglekar v Cominr oj 
Police A r R 19o7 S C 2« 

200 Full Time 

In an i dustnal community, term Mull time” has acquired definite 
Significance recognized by popular usage The term refers to customary 
period of work and all these terms assume that a certain number of hours 
per day or days per week constitute respectively a davs or week's work 
within a given industry or factoiy Sankar Balan v Stale of Maharashtra, 
A I R 1962S C 517 


Uanufactuie includes any process incidental cr anciUiary to the com* 
pletion of a manufactured product Processing cannot be equated with 
manufacture Union of India v f> C If , A 1 R 1963 S C 791 


201 Good will 

The good'Will of a business depends upon a variety of circumstances or 
a combination of them The location the service standing of the business, 
the honesty of those who run it and the lack of competition and many other 
factors go individually or together to make up the good will, though locality 
always plays a considerable part Shift the locality and the good will may 
be lost At the same time, locality is not every thing Th- power to 
attract custom depends on one or more of the other factors iveJl In 
the case of a theatre or restaurant what is c^ered how the service is run 

and what the compeftion i- cmtnbnle to the goad w.ll Jl//i «« J 

Co y E P T Commr , A. I R l96l S C 1010 

202 Goods and Manufacture' 

be to tt™l.e?°tf he"boh“t' "aS 
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Iniian ’Tobacco Co. v. Slate of Andhra Pradesh, A. 1. R. 1962 S. C. 
1733. 

The words in the course of etymologically denotes movement from one 
point to another. The expression in the course of implies a period of time 
during which the movement is in progress. A sale in the course of export 
out of the country should be understooil as meaning a sale talung 
place not only diringthe activities directed to the end of exportation 
of the goods out of the country bat also as a part of or connected with 
the such activities. The word course conveys the idea of a gradual 
and continuous flow an advance, a journey, a passage, from one place to 
another: Stale of Travancorc Cochin v. S. V. C. Factory, A. I. R. 1953 
S. C. 333. 


217. In the interest of public 

'The- words in' the interest of public as used in section 2 and 3 of 
the Punjab Special Powers Press Act. 1956 are of great amplitude and 
are of much wider connotation than the words for the maintenance of. The 
expression in the interest of makes the ambit of the protection ivery wide 
for a law may not have been designed to directly m^tain public order or 
to di'ectly protect the general public against any particular evil artd j'et it 
may have been brought on a statute book in the interests of public order: 
Virtndrav. State of Punjab, A.I.R. 1957 S.C. 896. j 

S. 295A I.P.C, which provides punishment for insulting re!if «o« Miefs 

is in the interest of public order ; Ramji Lai Modi v. State of U.P., A I.R. 
1957 S.C. 620. 


218 . ' la the way of his business as agent. 

The expression in the way of his business as agent os occuring- m 
Section409of the Indian Penal Code means that the property is en^trt 
to the Agent in the ordinary course of his duty or habitual occupation or 
profession or trade. The Agent should get the entnistment or «« 

over the property in his capacity as agent. H a P«son “ 
with the property in the coarse of his duties as ^ 
o!thes.nio,.«9<,(th= I-diai. P..»l Code 


may be an Agent of another for some purpose — . 
the property not in connection with that purpose 

that en^tment will not be entrustment for the ^ 

if any breach of tnist is committed by that to 

property in the capacity of an Agent will not by anv 

make the criminal breach of trust by the Agent a S*” ' , nilmLiv Delhi 
oI the offences mentioned in section 41)6 to 408: R.t^.Ddmuiy. DOh, 
Administration, A. I. R. 1962 S. C. I821." > ’ - 

T£'wJrf®”d1‘ment as employed i? . 
the Income Tax Act, 1922 refers to the decision of the, .High A 

tion of lew referred to it and Uio Poands on which such 
NVhere the High Court passes an interlocutory ord^ K eaid that it 

to make a supplemental statement of the case, • „ndpr <;ection 66(5) 

was a judgment against which an appeal was- compe ■ rnmmiisiorur of 

of the Act r PeLd Turkey -RedJye »»’<*"** 

I»i«>»ierax, A.I.R. 1963S.C. 14M. An unsignrf P. 

when a judge dies before delivering it: Surendra Sin,, ; , ^ 

1954 S.C.R.330. ' . • ' 



„ SOPKUE COUEI O-i Co-IsmOTIO-l OF IKD.* 

A I. R 1957 S C, 532 

210 Industrial Matter „jsoas or two persons should work 

?Lf sSSr“S f.T 

A I R 19o8 S C 311. 

“lacfftSTie Govemny.. .s ^mg « wJl 

out of the definition of the word ^ ^ ^ depend more upon 

whether a particular undertaking is indus^ or | ^ /iate 

the character of the activity than u^n '"““T'oThfio 5 C 6?0 
oj BiMiibay v HospUal Mazdoor Sahka A I. R- I960 S> Utoiu. 

^USdl'»W?Jbcdue» as used m Section 49 E of the Income 
Tax Act 1922 are to interpreted inconsonant with the e^ressto 
of payment.' Thus understood it means that some Officer to 

le there is some subsisting obligation on the 
make some payment tftnius<a>i Conslruciton Co V S. Gmtonie, 

S C. 1316 

213 In matters of religion. . . - * . * - Tn<1ii 

The word •rehg.on" esusfd m Article 26 of Ihe Constitet.en oCndU 

.as considered by the Supreme Court in Sn Ksniulummiuou Datrkv. itm 
0/ Uyssrc, A I fc 1958 a C 225 and it was held that the ‘'"J"” J 

in oiif Constititioa is not confined to religious beliefs but «teiias 
e»sential rebgious practices as well subject to the restriction wh 
the Constitution has laid down Sofup 5»«|% v Staitof PaiijJOg A i. • 
19S9 Ss C. 860 

214 Inothcrcases before the judgment U pronounced. 

These words are used m Criming Procedure Code 1898 The 

in other cases can refer only to proceedings which end m a reght 
judgment and not in any intersm order Ukc committment The wc 
judgment though not defined yet is a word of general import and 
only judicial piocceduigs or the decision of a court. The phrase m 
other cases before the judgment is pronounced as used in Sertion 
Cnminal Procedure Code, 1898 would apply to all those cases other tnaii 
those tried by jury An application for withdrawal with’ the consent or 
court will lie even at the committal stage S<a/e of Bihar v Ram Naresli, 
AIR. 1957 SC 389 

215 In respect of 

The words in respect of, as used in section 3(14) of the Railwajs Act. 
1890 are wide enough to permit charges being made as terminals so long 
as any of these things \ir Stations, stdngs, wiiaives, depots, wara- 
houses. cranes and other similar matters base been provided and are 
being mamtained The generality of the language used cannot be cu^ 
tailed and these words may betaken to mean for the provision of and 
not for the user of Shahiara (D) K Ltgfit Rly. Co.y, V. Dt S. Mills, 
A. I- R. I960 S C. 635. 

216. In the course of export. 

Article 288 (l){b) of the Consbtntion of India protects only sale 
wihch the export is made and not that which preceds such a sale . Bost 
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Indian "Tobacco Co. v. Stale of Andhra Ptaicih, A. I. R. 1962 S. C. 
1733. 

•The words in the course of etymologically denotes movement from one 
point to another. The expresdon In the course of implies a period of time 
during which the movement is in progress. A sale in the course of export 
out of the country should be understoo*! as meaning a sale taking 
place not only during the activities directed to the end of exportation 
of the goods out of the country but also as a part of or connected with 
the such activities. The word course conveys the idea of a gradual 
and continuous flow an advance, a journey, a passage, from one place to 
another: Slate of Travancore Cochin v. S. V. C. PaUory, A. I- R. 1953 
S. C. 333. 


217. In the interest of public 

The* words in’ the interest of public as used in section 2 and 3 of 
the Punjab Special Powers Press Act, 1956 are of great amplitude ^d 
are of much wider connotation than the words for the maintenance of. The 
expression in the interest of makes the ambit of the protection-Tvery wide 
for a law may not have been designed to directly m^tain public order or 
to di'ectly protect the general public against any particular evil and yrt it 
may have been brought on a statute book in the interests of public order: 
yiTtnira V. Slate of Punjab, A.I.R. 1957 S.C. 896. j ii', 

S.29SAI.P,C. which provides punishment for insulting religious beliefs 

is in the interest of public order ; Ramji Lai Moi% v. Stale-, of U.P., A.I.R. 
1957 S.C. 620. 


218. In the way of his business a« agent. 

The eipression in the way of his business as agent as “““""S 
Section 409 of the Indian Penal Code means that the pioperty is en^ted 
to the Agent in the ordinary course of his duty or habitual occuMUon o 
profession or trade. The Agent should get the entiustment or io-urn on 
over the property in his capacity as agent. ' If a p^on is ent^t 
with the property in the course of his duties as an ^ent reqmr 

of the section 409 of the Indian Fennl Code would be fnIfiUed. A permn 


may be an Agent of another for some purpose „,,rrvw. 

the property not in connection with that . purpose but for an 
that entrastmhnt will not be entrustment for the P“'P°“'‘ 
if any brMch of trust is conrnritted by that permn ■ Enmament <.1 
property in the capacity of aa Agent wdl not t by itse ^ ^ 

make the criminal breach of trust by the • Agent a gra ^ ndhi 

of the offences mentioned in section 406 to 403: R.h. Dolman. UM, 


and if. he is- entrusted with 


AdminKiralio^t, A. I. R* 1962 S. C. 1821.' " •' 

ThewJld®”dTment as' employed 
the Income Tax Act. 1922 refers to the decision of the. .High Court 

tion of law referred to it and the grounds on which such decrsimiyi^eA 

Where the High Court passes an interlocutory order . “P”” 

to make a sup^mentaLtatement _«I__th^f:j. ad's ^tlon liW 

'J. V. Commissioner of 
pgment is no judgment 
' V. Stale of I/. 


was a judgment against which an appeal waa-e 
of the Act r Pehlad Turkey ' Reddye ■ Works 
Income Tax, A.I.R. 1963 S.C. 14M. • An unr 
when a judge dies before delivering H : n 
1954 S.C.R,330. ' 


j^pigA.y. 
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Supreme Court ok Cokstitution op noia 


T?'dec{df“'nfaHer‘"“*a' judicial niaraer, it involves that the pulits 
are entitled to be heard in person in support of it. It also imports an 
obheation on the part of the authority todecidethematteronaconsidera- 

tion of evidence adduced m accordance With law: Vtrendta Ktmarv. State 

c/PttnjaJ. Al.R. 19S6SC. 153. The proceedings conducted under sec- 
tion .^7 of the Income Tax Act, 1922 are judicial proceedmgs : Mottle. Co. 
V. Vtsianallia Sastn, A I.R. 19M S.C. 545. 


221. Just and Equitable. 

Older for winding up because of misroanageinent of Director is covered : 
Raiahmundry Eltilnc Co Lid v. ffageshtear Rao. 1956 SC R. 1066, A.I.R. 
1950 S. C 213. The word "just and equitable" la S. 162 of Companies Act, 
1913 (vi) are not to be construed ejusdem generis with matters mentioned in 
els. (i) to (v) and, therefore, whether mismanagement of the Directors is a 
groimed for a winding up order under S, 162 (vi) becomes a question to be 
decided on the facts of cac'' case. 


222, Jurisdiction 

The expression jurisdiction does not mean the power to do or order the 
act impuflgM, but generally the authority of the judicial officer to act ta the 
matter : Anatear Huuatn v. Ajoy Kumar, A.I.R. 1965 S.C 1657. 

223. Lands. 

The word lands as used m Entry 49 of List 2 of Schedule 7 
of the Constitution of India m wide enough to include all lands 
whether agncuUral or not, and it would be plainly unreasonable to 
assume that it includes only non agricultual lands but does not include 
agricultural lands : Jagan Nalh Baksh Stneh v. State o/U. P , A. I. R. 1962 
S. C. 1563. 


224. Law i 

An agreement between a ruler and a company expressed in the 
shape of a contract cannot be regarded as a law, A law must follow 
the customary forms of law making and must be expressed as a 
bindmg rule of conduct. NVhere a company purchased a textile mill from 
a ruler of a State and the ruler undertook to exempt the company from 
taxes and oclret and also granted some more privileges, it was held that 
the agreement cannot be treated as law . Bengal N. C. Mtlls v. Boari 
of Revenue, A. 1. R- 1964 S. C. 883. Law mcludes industrial law as evolved 
by industrial decision : P. T. Services v. S. /. Cwrt, A.I.R. 1963 S.C. 114. 
An executive order by an absolute monarch is not law Rat Kumar v 
State, A. 1 R. 1964 S. C. 1793. ■' 


Includes notifications Madhuhhat Gandhi v. Cfnion of India tlOfll 
1 S C.R. 121 • A. 1 R.1961S. C 1019. Principles of natural Juslice are 
not coveredby the definition of law Ram Ckandia Prasad Stale of Bihar 
(1962) 2 S. C. R 50 • A. I. R. 1951 S. C. 1629. ; ■' 

The word law inforce as used in Article 20(1) of the Constitution of 
India are to be given their natural meaning. So understood it means 
law m fact m existance and m operation at the time of the commission 
of oRence as distinct Siom the Jaw, the Jaw deemed to have become operative 
by Virtue of the power of legislature to pass retrospective law Shtv Bkadur 
Singh V. Stale of U. P., A.I.R. 1953 S. C. 395. 


225. Lawfully. 

The word lawfully as used m SecUon 70 of the ConUact Act 


means 
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that 'some lawful relation should exist between person claiming com- 
pensation and person against whom it is claimed. This relationship arises 
not because the party claiming compensation has done something for the 
party against whom the compensation ts claimed but. because what has 
been done by the former has been enjoyed ana accepted by the latter ; 
Slait of IKes/ Bengal v. B. K. Jdondal & Sons, A. I. R. 1962 S. C. 779. 


226. Laws of a Stale. 

The words law’s of a State as used in Article 286 (2) of the Consti- 
tution of India should not be given a narrow or restricted meanmg. ihe 
law of the State signify, in its ordinary acceptation, whatever «s jm ex- 
pression of the legislature as distinguished from Ihe executive or judicial 
organ of a State. But the expression law of a State used in its broader 
sense would mean everything which pervails in a State as law; Sundraramir 
V. Sl^of Andhra Pradesh, A. I. R. 1958 S- C. 469. 

227. l.ease and lend. , . , ... j v 

The term lease and lend signify a scheme which was introduced by tne 
Government of India in the year 1942 as a war mrasuxe to facihtate tne 
import of certain essential goods and to consen-e them for the enccti%e 
Fweeution of war. Oil and lubiicantswere the main item which were 
eontrollid under the scheme. Under this scheme the Government, prohibit- 
ed the direct import of oil and lubricants from America through private 
igeticies, whether individuals, firms or comply 
import the required quuntily. The procedure adopted m the 
•aa thia that the imjorteta were to state their requirements to the committee 
lonned by the Goveraraent which sent the same to ii”'''™”''’*- 
mtimatioii given by the Goveinment the dealt is were to male dejmsit 
onaroount^of praVobe paid for the goods. The Govemm-nt had a 
purchasing agem in America and he was requi^red by P" 

chase the rquisite goods and to arrange to .get 

destinations mentioned by the ^’alious dealers. This scheme was give 
thename ofTe“e S lend: L,„ch and Co. v. Jlf/S. /arime Similar o, id 
.Co., A. I. R. 1957 S. C. 359. . 

228. • Letter of cover. - a i »♦ 

. The term “letter of cover” is well known A if " 

cover though contains a contract of insurance I® ““A ;.f^Ko^Vn 

^ance m the common understanding of this word ? mJc. It is 
that m order to obtain an insurance ^®»T,V 5 n 5 urer takes a little time 

^t to send a proposal to the insurw and then the in j under- 

m malung enquiries as to whether it wou-d Kcept P ^ txilicv only 
take the obligation of covering the risk. The trades people 

after he is satisfied that it is prudent to jn.erim oeriod^’hen • 

li« however shown that some kind of protection ior^ ^is afforded 

the insurer is making the enquiries is y Nailonal SecHfiVy 

hy what iscalled letter of cover: R. RatOaland Co. v. jvohchw* y 
d««ra„« Co. A.I.R. 1964 S.C. 1396. 

. - SumJidS“Srthe woid le'gislaturohas to be ^«^id top.n|' 
m. View the subject and the context m whi^ it > . articles in 

■^icles. The word legislature has been ‘ .. may be 

different sense and some times in the same Article th 
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concerned with legislative process 
A I R 1956 S C 503 


The word the ordinary sense mears to deliver ® 

thing ior use on the condition that the thing given on ^ shall be return 
ned with orwithout compen«ation for the ue made ol it by the p 

ir.t™s liat Tha Fubiact maftar of kodingmay bo 
money , 

A loan contracted may create a debt but a debt may be created 
without there being any loan When a person deposits foreign curren y 
\ m ihe current account of a bank m order to draw it whenever necessary 
it cannot be ^aid that he enters into a contract of loan with the bwk 
wthm the meaning of section 4 of the Foreign Exchange Regulation 
Act 1947 Raw Rattan v Dtreclor of Ewipf<^»« A 1 R 1966 S C 495 


231 Material witness 

The test whether a witness is material for particular purpose or not 
IS not whether he would have given evidence m support of defence 
Ihe test 18 to see whether he is an essential witness to the unfolding of 
the narrative on which the pro«ecution is based The test is to see how 
mu^ could he speak to put forward ttic pros cutjon case Ntwatn v 
Stale of Punjab A I R 1959 S C 434 
232 Matter 

The word matter as used ;n section 39 (2) Representation of tbs 
People Act 19SI is not the same thing as particulars H C Btiia* v 
Ttrloki Singh A.I R 1951 SC 44« 


‘^33 Matters 

The expression matte s of religion as used m Article 2e(b) of the 
Constitution of India would mbuce all those matters of doctrine and 
belief pertaming to relgion but also the practice of it In the terms 
of Hindu religion it means not only CHOna but also its Bhakh and Kama 
AflJKfas Venhataramana Devaru v State of Mysore. A- I R 1953 
S.C.255 V / 

234 Memorial and petitions 

If article 32Q (3) of the Constitution of India is given a strict cotistruo 
tionan application for review would fall within the meaning of the 
word memorial or petitions State of U P v Manbodhan Lai A I R 
19a7 S C 912 


235 Migrate or migrated 

The word migrated taken by itself is capable of the wider construction 
come from one place to another whether or not with an intention of perma 
nent residence m the latter place It is beyond controversy that the word 
m grated is often used also in the nairo vcr connotation coming from one 
palace to another With the intention of residing permanently in latter place 
The fact that the Consititution makers did not use the words with the 
intention to reside permanently in ArUcle 6 s however no reason to 
think that the wider meaning was intended When the framers of th« 
Constitution used the words migrated to the territory of India they meant 
ce-ne to the territory of Inda with the intention of residing there per 
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matitMly. It may some times happen that .hen a pe™n moves »“ 
plate to another or from one country to another 

time of moving an mtcntion to rcmam in the ^ , ,, nerma- 

only temporarily, bat later on forms the intention of residing 

mtSUy. Tmcre^inbenodoabt when this happens the pemon shomd 

at thii latter point of time be held to have -eome to Se 

intention of residing there permanently In £a„„„t 

point of time be moved into the new place or ,i,oui,P^be hild in 

be said to have migrated to this place or country. ,i,e latter point of 

law to have migrated to this latter p^ace »' oa 
time when he forms “''"‘“'Y'vvhfeh'”' mfde an essential requ^rment 

it^LJ'rrar/n J~d7met .m°i'gi’ai:d^ar‘any“re 

The words 'migrated to the territory of teiritory 

“"ndurj='™r^.' Saio. «6. Vhia's Election Cases 

53. 

236, Modification. 'iTfif,* of the Constitution 

The word "modification as .. p,esident to bring about 

n capable of a meaning ''I;-* ““'‘I 

the changes which are considered radical T p j A I.R. 

given the widest possible meaningi Porno Ini V. rresinrio j 

1961 S. C. 1519. r ,1 of 

Suspension of a right is not opn^Conlerring of ownership 

liW 19S3S.C.R. 1094- A. I.R S' „ ScaM 
nghton tenants under the law , p jgsp S.C 459 

Sri R. S. Nnrnio iltdb, V. Stale of Rniriny. A. 1. K 

237. Modify. , tr of the Bombay Municipal 

The word "modify” as u*ed id - This is clear uom the fact 

^roughs Act. 1925 includes ^uce‘ and has m its place 

that the legislature has '1™PP"‘ v. J/omtipnl Corpornlieo, 

substituted the word modify* i- ^ „ 

f’cofia. A. I.R. 1‘59 S. C. S86. 

238. Movables. ^ .... Tax Cmmissioner 

For the meaning of the word "movabte see 

V. BWnnjyn Cool Co, A. I. K- '959 S C. 254. 

239. Natlonalitty and atiaensUp I rri.tionship which 

The term -nationality’ has reference to me i ^ n^other hand 
may arise for consideration unto int''»a"onm municipal law. 

'■cieizenship" has reference to nghts of a person. 

In other words, nationality dctermin ^^^jp^jjj^, jQnaUaw.wheie- 

natural and artificial, particularly with leieiei*-- municipal law 

us citizenship is intimately connected wi . ^tate but all nationals may 

H-nce all citizens are nationals of a parncui-i - are those persons who 
hot be citizens of the Stale. In nationals who may not en. 

have full political rights as m that country, 5. r.Cc^/« 

joy full political rights and are still „ iQrSSC. 1811. 

«/ India V. Cctrmrctal Tax Offetr. A.I.R. = 

2<0. Not in scccidarce with _ . „.• ijj of’rt'd i C P 

The term 'not m acccidatce with s 
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Sonasilav Eastern CcUwi Co A.IR. 1958 SC 7W Inlhis case sectjon 8 
of the BoTibay Cotton Contract etc Act, of 1932 was consider^ It was 
held that the mere non mention of of the measurements m the contract 
note did not render the contract not m accordonce mth bjelaw. When 
there was no byelaw to the effect which required the mentioning of 
measurement in the contract note, there was nodefe^ to^inv^idate the 
transaction G P Soiuncala\, Edslem Cation Ca A. IK 1953 SC 


241 Not later than fourteen day* 

The words not latter than fourteen days most be held to mean the 
the same thing as within a period of fourteen days. The rule making 
authority can not intend to go further than what the section itself had 
enacated. If the language of Rule 119 is construed in conjaction with 
and under the coverage of section 81 (I) of the Repeicsentation of the 
People Act, 1951 under which it la framed tbe words must be given 
the meaning indicated above Htuiniet Singh v Karnail Singh, A f R. 
1957 S C.27I. 

242. No appeal shall lie 

The meaning of the word that no appeal ^all lie as used m Section 3(1). 
proviso of the Income Tax Act, 1922 was discussed m Coinmtssioner of 
Income Tax Botnlay v. Ml$ Filmistan A.1R. 1962 SC. il35 It was 
heldthat the meaning of the wotds’ no appeal shall Ue' tn the proviso is not 
that no memorandum of appeal can be presented. AU that it means is that 
the appeal will not be held to b* properly held until the tax has been paid. 
If, for n$Unce,thememrranduniof appeal is filed os the 2 tb day, * e , 
10 days before the period of Unutation expires and the tax is paid withio 
the rest of the 10 days, the appeal will be a proper appeal, it wiU be withia 
time and no question of tiDitationwiUanse but >/ the tax is paid alter tbe 
penod of Umitation has expired it wiU be takes to have been filed on the 
day when the tax IS paid even though the memotandom of appeal was pre- 
sented e^li« and withm the penod of bmitation The question will then 
have to be decided whether there was sufficient cause for condonation of 
delay 

243 Normal Labour 

5 meaning oi the word sec Mahendra v Sushila, A. I. R- 1963 


244. Obtain 

The word •obtain* as used m section S (1) of the Prevention of 
ComiptioD Act, 1947 does not eliimnate the idea of acceptance ot what is 
given, through it connotes also an element of efiort on the part of 
receiver A^plance of a voluntary offer may also fall within tbe 
meaning of obtain A person may accept money that is offered or solicit 
paym^t of a bribe, or extort the b«be by threat or coercion, in each 
case he obtains a pecraiary advantage bv abusing his position as a public 
servMt If a person obtains a pecuniary advanUge by the abuse of bis 
sulMOause (d) of cUiise flj of section 5 
0/ tbe Act rftis. offenM and the offence of bnbery have some common 
ingredienU RaS^^tshan v Delhi State, AIR. 1956 S C 476 
245 Occupation 

2 'rhi iL''''’ 'e/er to occopioo 

as tesidenct. The otme, can ocenp, a place by mating use ct it li any 
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oiinner. Once the Inndbrd establishee that he bonahde requires the pre- 
mUesior his occupation, he is entitled to recover possession of it f ora 
tenant; irrespectiv^e ol the tact whether he . “““P? 

without making any aiteration to them or after making the neces^ aitera- 

tions. The owner can occupy a place and make ^e of it !” “V 
manner. It the landlord on getting possession st^ '!!! ' oSuoa- 

tion within the prescribed time.it “'’JS?'”'';. 

lion in this sense would include ,o-,S ' c i676 

fit for residence :S.P..l/<Wav. /.d.Shrth.A.I.R. 1964 -0.1676. 

itTiia Parsad v, MaJiaboob Alt, A.LR- I9ft> S.C. 54. 

246. Occupier. 2 (nl and Section 100 

ol th'?F'aSories''S‘“not S be equated whh tte wmd 

S Se=“bV'th^f ‘4'tfSer “^Jrmu'S'la;- bS?e 

a manager of factory who claims to toe smh a contro mus^^^^^^ 

the Chief Inspector of Factones the entire control 

the company had in some mann-r tran. ewed to mm the en 

over the laitory. If there is no K“°‘cMfSrA I. R. 1962 

ol licence may be rejected ; y«)>» OaaaU v. CAie/ f-iipwc "• 

S.C. 1352 

247. Office of Profit Durrah endowment under 

Though the members of *a-» 1053 are appointed by 

Section 4 and 6 of the Durgah Kha\^ with perpetua? succession 

Government of India, yet Act MweS because the 

acting within the four removable by 

Committee or the members of the „ make bye-laws 

the Government of Ind a or the . cannot convert the 

prescribing the duties and or?rofit under the Govem- 

servants of the Committee into holders Duisa Kh» aja Sahib 

ment of India. The llohatmim (l^nager) . - India nor is removable 

Akbari is neither appointed hF .It'. P»- 
by the Government of India nor is paid . office of profit or to 

wer of the Government to *a,i^^Do 5 ntment at their discretion 

continue him in that office or are important factors m 

and payment from out of Govemmrat rev profit under the 

determining whether that person is other than the Government is 

Government, though payment from a so manager of the 

not always a decisive factor. It was how therefore not holder of 

iladrasa does not come within the abo« | ,053 S C 52. 
profit : Abdul Skakur v. Rikhab CW. A.I.R. 19o8 b.o. 

248. Office under the State. natural meaning. 

The expression office jSdias Hereditary VUlage Offices 

The office of village munsif Article 16 of the Constitution 

Act. 1895 is an office under the Stat^ ^ Dashratha Rama v. 

would apply to Hereditdry office holders 



g2 Supreme Court oh Constitutioh of Isdia 

Stale of Andhra Pradesh, A I R. 1961 S C SG4 

Thewo?ds'Swho*!e*iSalf may mean m wins- f'lvoir or 
benefit Wierema cluUan form the electim p titioner fill'd name 

Sf Secretary Election Commission oppo ite the column on whose behalf 
money is S d it was held that on the proper construction of the word, it 
wouUmeLthatmon..yi> depos.tel m favour of or for benefi| oj 

Election Commission 0 P Jam \ Gtan ChanJ A I R. 19o9 b C 
837 

Ihe w°?d as used in Section 5 (2)(g) of the RajasUian Natbdwara 
Temole Act of 19a9 should be construed to mean and S«r» uovma Lai jt 
V Stale of Rajasthan AIR 1963 S C 1648 

The implication of the word order ’as used m Negotiable Instruments 
Act was considered in the case of Rangataihanv Persakarupfan \ 1 R. 
19o9 S C Sla 


The word ordinarily asu,edinth» phrase 'should ordmanly be re- 
tained as occuring in Railway Establishment Code means m the large 
majority of cases but not mvanably This would show that though a 
person may be retained m service when he attains the ago of 55 years yet 
the authorities are not bound to keep him Ka/iiA Chandra v Unton of 
India A 1 R 1961 S C 134' 

253 Or otherwise 

The word otherwise as used m Section 2 (b) of the 5Iadras 
Moiumakkathayam (Remoaat of Doubts) Act 19a5 m the context mean 
whatever may be the original of the receipt of maintenance Kechvnt'f 
Stale of Madras and Ker tla A I R. 1960 SC 180 The words • othenvise ’ 
jn tins case were interpreced by taking help of the principle of Ejusdem 
Generis 


254 Other similar allowance 

It was argued that e^ en if the paxment for production between the quota 
and the norm is not production bonus which can be taken out of the 
definition of basic wages it should be treated as pa\ment in the nature of 
other similar allowance appearing m Section 2 (b) (ii) of Emplojecs 
Provident Funds Act 1952 The Supreme Court held that this payment for 
work done between the quota and the norm cannot be treated as any * other 
similar allowance The allowances mentioned in the rele\ant clause are 
dearness allowance house-rent allowance overtime allowance, bonus and 
commission An\ other similar allowance must be of the same kind The 
payment in this case for production between the quota and the norm has 
nothing of the nature of an allowance it is a stra ght payment for the daily 
w ork and must be included in the words defining basic wages i e all emolu 
ments which are earned by an employee while on duty'^ or on leave with 
wages in accordance with the tenns of the contract of employment Ja* 
EngneerttigWcrksv Unton of India, A I. R 1963 S C 1488 
255 Our Government 

The expression our government’' as used in the Travancore Public 
Servants (Inquiries) Act (U of 1122) means the Government of the State of 
Travancore Alter the two States of Travancore and Cochin were merged. 
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the expression came to mean the Government of the new set up The express- 
ion would relate to Council of Ministers when Council of Minister come into 
existence P. Joseph John v SlaU of Traiancore Cochtn A. I R. 19oo 
S C 161 

256 Paid _ y. r r w 

For the meaning of the term see It come Tax Commissioner v L iv 
Russel A I It I960 S. C 49 

Tie uorf'^panth has asso lation «ith SiUi S'™ 

ased to indteate Religion The Supreme Court 11“""" luSe 

cular case held th at the iimd as used m the Election P“''' '■'■1'“" 
that sense Kiil/ar SiufJi u Mulhitar Smsh 1965 c I R S c HJ 

258 Parliament may by law provide ,« 4 trie 312 of 

The words parliament maj by law provide cu_a. no scope for 
the Constitution it India should not be read K v 

d legation in a law made under Article 312 The wor^ may hy a v 
coaler or may by law provnde "C* ^ Constitution 

It Will have to be seen in each case no v far the intention of _ 

ww that the entire provision U here the intention the 

rules framed under the power of ^**^S*t*°n .-..m not be framed by 

PAfhament that the numerous and varied rules sho^d not be 

Itself and the v-anous amenderaents to »« clear t cannot be 

administration should also not be ^<;^afrj»ij; v Slaie of Punjab 

said that the delegation of power IS bad ^ Garexaiv :>iaecof x j 

A I R 19o9S C 512 

Uawrrd'pit when m.cprcted m «'}' ' delofatt! 
(1) Of the Land Acqumtion Ac* p^iy does not mean 

contnbulion which IS to be made by State wholly P^y conlnbu- 

substantial part and the court can examine as j - of the Government 

tion IS enough to satisfy legal r^uiremcnts acaumtion of land which was 

to contribute Rupees 100 towar^ the cost ^ . . Sow4.i?iaKh v SlaU 
^■o:th 45 000 wai held to be sufficient compbance ol law 
®/ Punjab AIR. 1963 S C. 151 

260 Fending as it is commenced and 

A legal proceeding is a.af o/i v Slate of Bombay 

remains pending till it is concluded Asgar 
A.IR l9o7 S C 530 

261 Person „ e»/-+ion 3f42) General ClaiLhes 

The definition of person as given • , , Partnership A t 1932. 

Act 1897 cannot be applied J ermtempUtes only natural or 

The words as used in the Pattn^hip Art P such i> not 

artificial le legal persona and a hcr^ firm or Hmdu undivided 

entitled to eater into partnersh p with anoi person ai. given m 

familj or individual To import re totally repugnant 6o the 

General Clauses Act mto PartnerAip ^ct » , Commtssioi er 

subject ol partnership law Duhehattd v rnev 
AIR 1956SC304 « , n, v SiaU 193o S C R. 720 

Includes companies Slcl.pura Z,«^‘ C" " 
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262 Personally , , , ^ t. u u 

Where the provision of law requires that the appl cation should be 
.it-ned bv the partner m person the signature of the ^ent will not 
be sufficient The word personally as used m Rule 39 of the Income 
Tax Rules 1922 requ res that the application be signed by the part 
ner m person and therefore the sgnature by an a^ent would not be 
enough SubaRaov Inco ne Tax Conmtssto nr AIR 1956 S C. 60S 


263 Person practisting before the court 

The argument that the words person practising before the court 
as used in Article 145 of the Constitution of Tnd a are narrower than 
the court as used in Entry 77 of the Un on L st and that by a rule 
made under Article 145 of the Constitution the Supreme Court could 
neither entitle a person to practise nor impose qualificat ons as to the 
right to practise as these are matters entirely w th m entry 77 and there 
fore fall exclusively for parhamentry leg station was not accepted by 
the Supreme Court mre Ltly Jsbel Thomas AIR 19!j 4 S C 855 
It was held m this case that the words have been used in comprehensive 
sense so as to include a rule not merely as to the manner of practise but 
also of the right to pract se or entitlement to practise This interpreta 
tion It was observed does not give rise to any anomaly 


264 Permission 

The word penrnss on is a word of w de import when it is used in 
section 21 of the Fore gn Exchange Regulation Act 1947 m means only 
leave to do some act which lot for the leave would be illegal The word 
permission as sed n sector 2) has different meaning from the word 
authonse and exempt Misti C Cohtnd Ram y ShamjtandCo AIR 
1961 SC 1285 


265 Pxcketutg 

The term p dieting as used lO Vindhya Pradesh Police Regulations 
Regulation 236 is used not la the sense of offering res stance physical or 
other w se to the vis tor or even dissuading h m from entenng the 
house of the suspect but mcrelv watch ng and keeping the record of 
visitors Rhorak Stnghv Stale of 1/ P A I R 1963 S C I 9o 

266 Possessed 


See Gurmmalatura Tegema Malania v 
S C 577 


Viraiua AIR 1959 


267 Practise 

The word practise means exercise of any profession or occupation 
When a Chartered accountant is working as a 1 qu dator in pursuance of an 
order passed by the High Court he must be deemed to be p actis ng 
within the meaning of Section 2(2) of the Chartered Accounts Act 1949 
While acting as a liquidator he must be deemed to be in practice as 
Chartered Accountant M sconduct udnie Avorkmg as liquidator will thus 
amount to professional misconduct on the part of Chartered Account 
InsMute of Vharlerei Accounts v Mukerjea A 1 R 1958 

268 Practice and Procedure 


The term pract ce m its laigcr sense like procedure denotes the 
mode of proceedmgs by which a legal right is enforced as distinguished 
from the law that gives and defines the r ght Prdeedure denotes the 
modern which successive stepes in litigation are taken State of Seratkella 
v Cfnton of India, AIR 1957 S C 253 ^ 
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269. Police Officer. c,,lio„ 25 ol the Evidence Act 

The words “poheer officer as used in Se q-. ^ not to be given a 

are to be const! ued in Uieir po^lw J tjjgy are not to be 

narrow or restricted meaning, at the 

construed so widely that they may loc . P fc.gys WTiat is perti- 

only some of the pbwers to be «c«>sedj>y the police 

nent to bear in mind for the of Lction 25 of the Evidence 

regarded as a police (>£Bcers for the p rp® „v:.u an officer eniov but the 

Act 1872 it not the totclity ol the j^wc t X'.esl lor deter- 

kinds of powerwhich the law officer for the purpose of section 

raining whether such a person ‘f , u the powers of a police officer 

25 of the Evidence Act would be wheth« the p ^ ,3 

which are conferred on him Of s'ation establish a d rect or sub- 
deemed to be an officer incharge of poh ^ 25 j recordin? 

stantial relationship with the prohibt'on of a police officer under 

a confession. A person exercismg limited jg,5 „ould 

the Sea Customs Act 1878 or such a person would be in- 

also be covered and a confessioti mad Bihar. A.I.R. ^ ^.C. 228: 

admissible in evidence: _* ^g.> cV 276 : 1962 (3) S.C.R. 3..8. 

StaU of Punjab v. Barkal Ram. A.l.R- Wb- 

m Previous operadon Utdira Sohan Lai V. Custodian 

For the meaning of this expressionSec 

of£.P.,A.LItl936S.C. 77 

271. Previous years. . . cpction 2 (ii) ©f Ihe Income 

The word ' previous years “ . . n.gvious to the year of assessment. 
Tax Act. 1922 mean the year to agiven 

ItnatuiaUy follows that there can ^©jy on p 30 to 

year of Cessment. The «me wo.d wh.^ previous years. 

section 2(6A)(c) of the Income Tax Act. 192- sp^^^ tW of when it 

In this proviso thew words have dil ^ contradistinction in terms m 
occurs in seaion (li) because »t any specified “sc^me^ 

sp«al: ol six previous yeara ji,. Commissioitrf o/ *”re 

years: Mil. Dkatidhaitia KriU * 

Tm, A. I. R. 1959 S. C. 219. 


272. Producer and coosumer. provinces >■>'1 ®!r“ 

The »ord -producer" as produces eleclncity 

Eleetricity Duty Act. 1949 vvho consumes 

and consumer would include pQfj™ produced bylumse 

enerpy. A producer du^ i"-!””"* 


eoei^. A producer consuming ®**®^*?? as impost by 

also, consumer and is liable to pay «>. duty^ 1 ^ 4 . 
lliOrv. Slate 0 / Jfadiya Pr«*4*- A- 


273. Property. ^ , . , a- „ p,„. 1 Code is much wider than 

The WQTd property as used in Indian P j„s,i6cation in 

the eipression moiable property. T j only when it is u^ wi 

the meaning of the teims to movable proiwrty ^ode. Whether the 

any qualification m section 405 of the committed 

ofience defined in a particular depend not on !!»« P*" 

respect of a any paiticular kind of whether that partm^ar 

pretation of the word prepay but ^ ^5 covered by that Sub section . 
kind of property can be subject to S. C. 1831. 

R. K, Dalmia v. Delhi Adnunistrttf^on, I9b- » 
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ilanagm® agency is a business and wnidd therefore fall within the 
definition of property as defined in Section 4 (li(l) of the Income Act 

19i2 The word property i> a terra of the wdest import and subject lo 
anv limitation which the context otheniise requires it signifies every 
possible iotere:>t which a person can acquire hold and enjoy unless there is 
something to the contrary Business would be property The office of the 
managing agency no doubt requiies the performance of the services but th'^re 
IS no antithesis between sersiccsand business as there are several kind of 
business which involves the performance of s rvices sich as insurance and 
commission agencies The true test isto see whether the services are regular 
source of income and if it is so that s-nace or business would fall within 
the definit on of property J K Trust v Cowimisruj »rr of Income Tac 
EFT AIR 19o7 S. C 846 

:ilelaiish%P »s properly Angusbalav Debabraia ISol SCR. 1125 
A T R V9al S C 294 


The right of a mahant s property S T Swanuar v Com nr A. I R. 
1063 5 C 96“> His right to enjoy pro^rlv is property of wh ch he cannot 
be deprived Cowiftr v T E b^aniiar I9o4S C R lOOo A I R. I9a4 
S C 282 SadKibMahesh v Stale of Onssa AIR 19o6S C 432 

Right to use public highway is not property Saghir Ahnad v Stale of 
17 P, 1 5oS C R 707 A f R l9o4 S C "’28 Deferred pavment is not 
right to property The Lord Krishna Sugar titlls LlJ v Union of India, 
A I R l8o9S C ll2o 


Right of sliare holder to elect directors to pass resolutions and to apply 
for Winding IS not property CkaratjU Latv Umoi of India 19a0 b C R 
869 A 1 R I9olS C 41 

Rights of quasi permanent allottee are not p opeity AmarSmghv 
Custodian E P 19a7 SCR 801 t' f a s 


274 Profess 

The word profess as used in the Constitutional (Scheduled) Castes 
Order 19oO clause 3 1 as been used in the sense of an open declaration by a 
person of the Hindu or Sikh Re igion Punjab Raov D P Meshram 
A I R 1963$ C 1179 

275 Public purpose 

Requisition houses foe servauU of Road Transport Cutpotation is a 
pnbiK P^se Stale af Bombay v R Naot t9o6 S C R 18 A I R 1956 


The mslusise detmitionol pubUc purpose as gii en in Section 2(6) of 
Land Acqusit on Act is nit vryns-film ascertaimng the amb t of that 
eapr^sion However when this word ,s interpreted broadly it would 
iDcludi! a puipose in which the general interest of the coiimunity as 
opposeihto the particurr interest oj the individual is directly and 
vilally cVicetoed PnUic purpose is hound to vary with the tiia4 and 
p oailinsYonii.tions in a givea he ,mpracCi«ahte M 

'X It IS for this reason that lesislatute has 

lUij/iY Staie\o/ Punjab AIR 1963 S C lal 

ReqmsjtionVg for the benefit of a raembrf of the consulate is for public 
pu^se Stale ofh^ombay v Ah (19oa) 2 S C R. 867 A, I R 19ao S C 
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276. PunishmenL , n.mUh is to cause the 

The ordinarj’ dictionary meaning ^ on^ihe offender or to im- 

offender to suffer the offence or to inflict y . j as penality for 

pose penality for the cffence. denotforli 

Ui5 transsression of law and the worf Any action S the emp- 

offence committed by the person who is P“ h- numshment so long as 

loj-er to the detriment of the employee ? the^croployee. Suspension 

CO offence was found to have been committed > . q{ indefinite 

would therefore be not punishment ® --nnot be considered as 

duration. Suspension without pay would be an interim 

a pimishment as such suspension without p > , ^ employee should 

measure and would last till the question as t ..j-,, are only meant as 
be punished or not is decided. Such ioter«t o“ the employers 

secSity or precautionarv measure taken in tbe interest ol ti 

L D. Sugar Mills v. Pt. Ram Sarup. A.I.K. iso 

277. Purchasen’s advance. ^ . 

For the meaning of the 

3/i7fj V. Harnain S»«gA, A.I.R. 1955. S-C. 590- 

278. Purport. 


1957S.C.S2. 

Cloth and Ger.eral 


.urport. it mav some time mean flcticious 

The word purport has many shaJ^ anoarent. Therefore any act 

»iat appear on the face of to be deemed to be done 

nhi^ purports to be done in exercise of a p ....... je nnt exerciseable. 


— done in exercise of * '®ver is Mt exerciseable. 

within that power not withstanding that % tbe face of it or is 

Purporting is, therefore, indicative of , ,PP„ ijmiinina \\Dept*iy 
apparent even though in law it may notoeso. w 
Custodian. A.I.R. 1951 S.C. 365. 

279. Reduction. . The word "reduction*’ can 

Abolition cannot be equated w'lth ^d . -j-q speak of abohtio 

only be used when something is left alter ' -vjp ranno* be conciled. 
« reduction the whole thing does not to be employed 

Tlic teim reduction in the number ol W nisnutes Settlement Act, 19-17 
^ mentioned in C. P. and Berar IndustnJ , ^j^bment: Motor Transport 
does not cover abolition of all posts „ i964 6. C. 1690. 

ConlfolUr-v. P. R. M. Kamgar A.i. • ^ reduction 

When, a permanent man returns Irom^putatwn.^^ in permanem 

m the number of posts available for Cover not necessarily confm 

service. The word reduction in comes within the e^re- 

. to abolition. Keeping certain posts m ^ S. C. 

5sion : K. S. Sritiivasan v. Unmn oj t 

^26. . , . . - jj jt is by way of 

Reversion from an officiating post of seniority : 

punishment lor instance where it results m ^ ^ ptvcision beca - 

Laxman v. State of .Vysore, A. I. K- . **• “ .V siate of Bo«i<ry ■* * ’ 

of non-suitability is net by way of punishmen . ^ 

Alraham. A. 1. R. 1962 S. C. 794. « f®”"® P',„i Kumar. A. I- R- 1962 

however, no reduction '.High Court Calc 

A reduction in rank *”®y*’* servant has a right to a p^' 

be an innocuous thing. Ij I**®. rank will operate as a pen 

cular rank, then the very icduclicn ficm «ai If no* 

for he will then lose the emoluments and pn S 
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he has no ngbt to the patticalar rank his reductnn from an officiating 
rank to his substantative lower rank will not ordinarily be a 
Snt But the mere fact that the Goveniment servant has no 
to the post -r rank or the Govemmeat has by contract express or 

imohed orunderthe rules thenght to reduce him to a lower post does not 

me^ that an order of reduction of a ^rvant to a lower post or rank 
inanycircunistaacesbe a punishment The real test for deterrammg whemer 
the rcdutlonlasuchcaseslsorlsnotbywdy^^ punishment is to find 
if the sTvaat ha been visited with any penal consequences Thus if the 

of 


the stoppage or postponement of the future 
promotion then the cucumstances may md cate that although m form the 
Government bad purported to exercise its right to tenmmate the employ 
ment under the rules in truth and reality the Gov rnm nt has tenninat 
cd the employment as and by way of penality Vadhavs cast Supra. 

230 Religion 

For the meaning of this term see Shrt Vnkalaraman v Slate of Mysore 
AIR 19S3S C. 22S 

281 Removal. 

For the meaning of this term see Voti Ra>ts 
A I.R 1964 S C 600 

282 Remove 

For the meaning of this term see Wolf Ram v N E F Railvay 
AIR 1964 S. C 600 


\ E F Railway 


233 Remuaeratton 

Theviard remuneration as used m Section 10 (1) (h) as the Banking 
Companies Act, 1949 prior to its amendment m 19o6 has been used m the 
widest sense of any recompence for services ren ered whether the payment 
IS voluntary cr under a legal obligation hen the term is so interpreted 
it will include bcBus as well Bonus in the industrial sens<^ as understood >n 
our Country coires out of surplus of profits and when pad it fills the gap 
whoUyor m part between the living wage and theactual wage Itisanaddi 
tion to the wage in that sense whether it be called cont ngent or supple- 
mentary hone-thfrless it is labour s «hare in the profits and as it is remunera 
tion which takes the form of a share of profits it comes within the mischief of 
Section 10 of the Banking Compan es Act CttOral Bank of India v 

Us employees A. I R 1960 S C. 12 
2S4 Rendered illegal 

The word 'rendwed illegal as used m section 42 (11 tgl of the C. P 
and Berar Industrial Disputes SelUement Act 1947 has b en deliberately 
used m contradistinction to the words held lUegal used m sections 43 44 
and 45 of Act The employer i:. not proh b ted from taking action again>t 
such ^ployer even before the strike is declared to be illegal under section 
1* '^‘*^*>* P/aJesliv Burhsihr Tabti Mills 

AIK iSo4 5 C IoS7 ■* 

285 Resides. 

. ® S^ioa aie resides and "where he last re 

sided with his wile Under the Code ol 1882 the Maeistrate ol the Distnct 

where ^ehnsband or father as the case may he resided only had jtinsdie 
1, “«■>'?■ I> Ei'es three alternative foums. 

This has been desiinedly done by the Legrslature to enable a discarded wile 
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or ahclpleschild to get the much Deeded and xirgent relief in one or other 
of the three forums convenient to them. The proceedings under this section 
are in the nature of Civil proceedings, the remedy is a summary one and the 
person seehirg that remedy is cr^naiily a helpless person. So the words 
should be liberally construed wiilioat doing any violence to the language: 
Jagir Kaur v. Jasieani Singh, A.I.R. 1963 S C. 1523. 

2S6. Retrenchment. 

A service cannot be said to be terminated unless it was capable of being 
continued. If it is not capable of being continued, that is to say in the 
manner in which it had been going on before and it is, therefore, 
orought to an end, that is not a termination of the service. It is the 
contract cfser\-ice which is terminated and that contract requires certain 
pnysical fitness in the workman. Where therefore a workman is discharged 
the ground of ill health, it is because he was unfif to discharge the serv ice 
'*hich he had undertaien to render and therefore it had really come to an 
“d itself. That this is the idea involved in the definition of the word 
retrenchment’’ is also supported by S. 25*G the Industrial Disputes Act 
1943 which provides that where any workmen are retrenched and the 
e®ployer . proposes to take in bis employ any other person he shall give an 
opportunity to the retrenched work.nen to offer themselves for re-empl'j* 
went and the Uttershall have preference over other persons in the matter 
of emplojiQ^nt. Obviously, it was not contemplated that one 'fhese 
services had been terminated on grounds of physicjJ nnfitness or ill-beuth 
'fould be offered re-emplotTnent. It was because his physical condition 
presented him from carrying out the work which be had been given that 
“6 had to leave and no qoestion of asking such a person to take up the work 
aiain arises. If he could not do the work he could not be offered em^j- 
®ent again. It would follow that such a person cannot be said to h^e been 
drenched within the meaning of the Act as amended by the Ordi^nce. 
^^orfimen v. Bangalore 1^. C. & S. MiUs Co., A. I. R. 1962 S. C. 1363 at 
page 1366. 

287. Right to practise. ... * i._ nnf 

Theword right to practise would in nonad connoUtiM 
Merely right to plead but right to act as wcIL /« re Lilly Israbel Thom . 

A. 1. R. 1964 S. C. 855. 


2S3. Sale of goods. 
For the 
*958 S. C. 560. 

289. Salary. 


Forthfme^inf’oniie expresion see : of Madras v. Cannon A-I-R- 


Fhe teraM^^ary and wages are emoluments wages 

*>y Way of re-compense for their labour. Salary^ ^f'pniTopement is more or 
js lEmimcisitioii paid to an employe. A. I. R. I9S1. 

less permanent in character ilchmeJalt v, onion oj i 
S. C. 980. 

which came for 

Jfcc^-catlsfred on the evidence" These S? thf <Se for the 

“' Com is to pronounce d«nee if , „et S^safcincd. 

^ilioner has been proved but the potion » j jg 

^ a suit based on a matrimonial offence it is not necessary an 
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Supreme Court ov Constitution of India 


inilpert larelv t>o«sible lo prove the issae bv any direct evidence for ia 
very few cases can such proof la cJitainable While w, WhxU 195S S.C. 


291. Seduction. 

There are three principal ingredients of the offence. 

a) that a minor girl below the age of 18 jears is induced by 

the accused. 

b) that ^he is induced to go from any place or do any act, 

and 

d) that she is so induced with intent that she may be or 
knowing that it is likely that she will be forced or seduced 
to illicit intercourse with another person. 


K person \\hQ merlv accompanies a woman going out to ply her 
profession of a prostitute even il she has not attained the age of eighteen 
years does not thereby commit an offence under S 376A of the Indian 
Penal Code It can not be said (hat thereby the pcison induces her 
to go from any place or to do an act with the intent or khowledge 
contemplated by the section Ramethv Stale of Maharashtra, A.I.R. 1962 
SC I9Q8 at page 1911 

292 Secrete 

For the meaning of the expression see • fCtsAan v. Sfafe c/ Cf.P. 

AIR 1963 SC 823 

293 Seizure 

The question that arose was whether the possession obtained by the 
Customs department, by goods being conveyed to and deposited at tlie near- 
est Customs house is within the last words of the second paragraph of S. 180 
of the Sea Customs Act 1 876 and aie goods which ha\ e been seized under the 
Act Within opening words of S. 178 A. U would be seen that these sections 
which have to be read together, draw a distinction between seizure under 
the Act and a seizure under provisions of other laws The seizure from the 
owner of the property under S. 180 of the Sea Customs Act. 1878 is not a 
seizure under the Act but by a police officer effecting the seizure u. dcr other 
provisions of the law for instance the Criminal Procedure Code. This is 
made clear bv appropriate language in the first paragraph ofS ISO. Cjaii 
Chand V State of Punjab, a J R. 1962 S C 4^. 


294 Service of notice 

For the meaning of the expression see Nilakanla Kharalai, A.l.Rs 
1962 S C. 666 

295 Shall presume 

Where it is proved that a giatification has been accepted then the 
presumption shall at once arise under the section. It introduces an exemp- 
fmn to the genera/ rui'e as to the hurdea of proof m cnminal cases and shifts 
the onus on to the accused It may here be mentioned that the legislature 
has chosen to use the words shall presume and not may presume the former 
being presumption of law and latter of fact Both these phrases have been 
defined in the Indian Evidence Act. no dooht for the purpose of that Act, but 
S 4 of the Prevention of Corruption Act is in part materia with the Evidence 
Act because it dea s^th a branch of law of evidence e g. presumptions, 
and therefore should have the same meaning. 
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It is a presumption of law and thsrefrre it is obligatory on the court to 
raise this presumption in every case brought under S. 4 of the Prevention ol 
Corruption Act: State of Madras v. Vaidyanalha Iyer. A.I.R. 195S S.C. 64. 

296. Shop. 

For the meaning of the e.\pres5ion see : Kalidas v. Slate of Bombay. 
A.I.R. 1955 S.C- 877. 

297. Statement. 

For the meaning of the word see; Bhogilal Chunilal v. Slate of 
Bombay, A.I.R. 1959 S.C. 356. 

293. Strike. 

■•Stnke*' means a cessation of work by a body of persons employed 
in any industry acting in combination, or a concerted refusal, or a refusal 
under a common understanding, of any number of persons who are or 
have been so employed to continue to work or to accept employment : 
Seclion 2(y) /tiduslrial Disfules AcL 1947- 

Strike is a recognised weapon of the workmen to be resorted to by 
them for asserting their bargaining power. It is to be used as last resort 
when all other avenues for settlement of industrial disputes as provided for 
in statutory machinery fail. 

Strike does nut by itself put an end to the relationship of employer 
and employee. The employer cannot be given ai. unqualified right to 
dismiss a workman simply because be has joined a stnke which is ultimately 
found to be unjustified. But at the same time to withhold the right from 
the employer in every case of unjustified strike may lead to various bad con- 
sequences on economy. 

The legality of the strike depends on the provision of section 22 of the 
Industrial Disputes Act, 1947 in the case of public utility service and the 
question whether it was provoked or not is Immaterial. 

Is the pen down strike a strike %»ithin Section 2 (q) of the Act or not ? ' 
Section 2 (q) defines a strike as cessation of work by a body of persons 
employed in any industry acting in combination or a refusal under a common 
understanding of any number of persons who are or have been so employed 
to continue to work or to accept emyloyment. In a plain and grammaterial 
construction of this definition it would be difficult to exclude a strike where 
workmen enter the premises of their employment and refuse to take their 
tools in hand and start their usnal work. Refusal under common understand- 
ing to continue to work is a stnke and if in pursuance of such common under- 
standing the employees enter the premises of the. employer and refuse to 
take their pens in their hand that would no doubt be a strike under Section 
2 (q). The main grievance of the Bank was that these employers not only 
sat in their places and refused to work but that they would not vacate their 
seats when they were asked to do so by their superior officers. Such con- 
duct may introduce an element of insubordination but that is an entirely 
different matter. i he pen down strike in which the employees participated 
cannot be said to be outside Section 2 (q) of the Act. Punjab National Bank 
V. A. I. P. N. B. E. Federation. A.I.R. I960 S.C. 160 at page 176. 

299. Subordinate. 

The legislature has used the word "siubordinate” in S. 165 Indian Penal 
Code without any hmitaticn. Iheie is no juatificalion foi leading into the woid. 
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the words in respect of those very functions It is plain that the addition 
of some words in the section is clearly not permissible By the use of the 
word subordinate wtlout any quabfymg words the legislature has ex 
jressed its legislative intention of making punishable such subordinates also 
who have no connection with the functions with which the business or trans- 
action IS concerned It is vrong to linut the meaning of subordinate in the 
section because this would be defeating the legislative 
intention and laj mg doim a different legislative policy This the Court has no 
power to do The argument that subordinate means something more than 
adm n strain elj subordinate wastej^'Cted The appellant in the case was 
held to be subordinate to the Joint Chief Controller, ev n though the 
appellant 1 ad no functions to discharge m connection with or before the 
Jo nt Chief Controller of Imports and Exports R G Jacob v Republic 
air 1963 sc 5o0 


300 Substance 

Die appropr ate meaning of Ih*' express on ‘substances in the section 
IS things It cannot be dsputed that absorbent cotton wool roller band 
ages and gauze are substances w thin the meaning of the said expression 
The said uTt cles are sterilized or otherwise tieated to make them disinfec 
tant and then used for surgical dressing they are essential matanals for 
treatment in surgical cases Besides being aseptic these articles have to 
possess those imalities which are useful m the treatment of diseases 
Ckmanlal v State of MaharaiiUra AIR 196-i S C 666 


301. Subject to 

The words subject to as u«ed in Madras G»neral Sales Tax Act 
1939 on a proper interpretation means that the exemption under the licence 
IS conditional upon the observance of the conditions presenbed and upon the 
restnctions which are imposed by and und r the Act whether m tlie rules or 
tn the licence itself that is a licencee is exempt from assessment as long as 
he conforms to the conditions of the licence and not that he is entitled to 
exemption whether the conditions upon which the licence is given are fulfil ed 
or not The use of the wc»d subject to has reference to effectuating the 
micntion of the law Interpreted in this light it means conditional upon’ 
Balhs) > a &Son5y Stale of Madras, WR J961SC 1152 
302 Substantial Question 

^ ^ the expression see GangaRamv Fisltery Society 


303 Substantial and Compelling reasons 

In an appeal against acquittal the appellate Court has full power to 
review the full eiidence on which the order of acquittal is founded The 
terms substantial and compelling reasons or good and sufficiently cogent 
reasons or strong reasons aT not joteaded to restnet the power of the 
appelleate Court to appreciate the evidence on which acquittal order is 
based Sattaal Stngh \ SlaU o/Rjjazhan AIR 1961 SC. 715 


304 Taking and retaining possession 
S C Ihe term see Biinka v Charan Singh A I R 19o9 

30o Temple 

For the meaning of expression see Poohan Fakir \ CURE, 
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A. I. R. 1963 S. C. 510 


306. Terminal tax. 

Tax levied when goods are exported or imported is called terminal tax . 
Bttmah Shsll Co , v. Belgaum A. I. R. 1963 S. C. 906. 

307. Trade business or commerce ^ ^ 

For the meaning of expression see: A'. Rao v. A. P. S. R. T. Ccrporalton 
A. I. R: 1959 S. C. 308. 

303. Tribunal -r r a »<■*,» T 

For the meaning and scope of expression see: T. C. Basspa v. i . 
Raggapa, A. I. K. 1954 S. C. 441 

Pai:iimrS''huk!Limian.a- under section 4 (a) and 2 (r) of the 
Land Eefonns and Resamptinn of Jagirs Act. I9S2 .s not a tribute Hnkam 

mana which a jagirdar has to pay to the Government under section 1» (1) 

of the Manvir Land Rev^enne Act. '9«. . “P™ ih'rmeLS 

accorded to his succession to the jagir is not a tribute wi ■ Taeirs 

0l section 2 (r) of the *4i'“i ,h° Go™- 

Act. 1952 and the ohUgation of the Jagirdar to pay the s^e to the Govern 
ment does not cease under section 4 (a) of 
definition of tribute in section 2(t) of the Act is 



For'the meaning ol the expression sie: P. Jiin v. Cion Chmd, A. I. R. 
■ 959 S. C. 839. 

Forthlmetiing of this word see : Stale (>/.W«e,v. Sam iVnresS. A.LR. 

1957 S.C. 521 and ffonsh Cfmiidcr v. TMi Hath. A. I. R. 1957 S. C. 444. 

312. Unto not more than , . ,, , r>.vi.e.« CtiWd!- 

The words *upto not more than’ are used m Ma^as niles which 
nate Service Eulel The words appear in Rule 3 of the above 
deal with promotion and method oi appointment. The m P 

menttothecategorj of sub-insoector was to be by promotion from Bead 
Constables -npto not more thai- 30 per cent ol the cadre and by direct 
ixcniitment for which no proportion was fixed. 

These words were interpreted to mean as fixing fh^^^TOinting 
centage of rank promotees in the category, leaving ' . . Aitdkra v. 

authorities to adopt any percentage below that figure. 5 J 
Venkatappayya. A.I.R. 1965 S.C, 779. 

The words vested in court as used in section ^ a 

India Act. 1915 cannot be read as meaning now «sted m the con”- ^ ^ 

n well known rule of construct'cn that when a ' . occasion 

^atutethat power may be exercised from time to 

|r«ses unless acontrary intention appears. Patent is to 

Section IPS. Government of India AC. 1915 in clause *5 better Patent is t 

■ncoporate that pouer m the charter not to make u 

that stage and make it rigid and inflexible : A S. Thu 
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I, Bros A I R S C 357 
A I K 1965 S c 706 

‘he express o„»e 0». SUU of U F 

A,r19,7=C4S8 

*r?™e°rI“."«S'™^^^“of”»e, ,he .ppeal nr.y be 
Where the appea g teorescntati%es of the accused 

permitted to the death of accused persons But where the 

Such appeal® ^ , b ^ of imprisonment the appeal abates as such ^ 

sentence IS not ot tme our tj,' j,., ,i,at the accused was a government 

t'e fact that If the 

servant and n as uncer^ beentjtied to 

AfidJira Pradesh A 1 R l9o^ » 

A suit for partition brought on behalf of minor co partener ^ 
MtaCh?a fairly does not abate on the death of the minor andean be 
conlmuiQbvhisdegal representatives Peda^uUmya v Akkamma A I R 
19o8 S C 1043 

tl7 Falius m uno falsus in omoibus .v „ 

IhemaximfaUusinuno falsus in omnibus means faUe in one thing 
laU* m cveiv thing The Supreme Coart in the case observed that this is 

pMhsr » somd ™'« “< i™ “* 

mimss whose evidence does not contain a gram of untruth or at any rate 
exaseerations embroideries or embellishments It is the duty of the Court 
?n sSutimse the evidence caretnlly and in terms of the felioitous metaphor, 
smarate the ciain from the chail The Court cannot disbetieve the subs 
iratum of the pro ecutioii case or the material parts of the evidence ^d 

reconstruct a story of its own out of the lest Ugar Ahtrv State of Bshar, 

air 1963 S C 277 

This maxim has not received general acceptance in different ]urisaic- 
tion in India nor has this maxim come to occupy the status of rule of law 
It IS merely a rule of caution All ths ths maxim means is that the 
testimony may be duicgared but not that it must alwa>s be disregared. 
The doctrine merely involves the question of weight of evidence which a 
Court mav apply in a given set of cwcurastances NxsarAhv State of U P 
A I R 19a> S C 36b 

318 Nemo del et esse judex in causa propria Sua 
In dealing with cases of bias attributed to members constituting 
tribunals it is nesessary to mal^e a distinction between pecuniary interest 
and oreiud ce so attributed It is obvious that pecuniary interest however 
small it maybe ma subject matter of the proreedmgs whould wholly 
flisaualify a member from acting as a judge But where p cuniary interest 
snot attributed but instead bias is suggested it often becomes necessary 
» consider whether there is a reasonable ground for assuming the possibility 
* £ a bias and w hether it is lik»ly to produce in the minds of th* 1 tigant or 
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the public at large a reasonable doubt about the fairness of the administra- 
tion of justice. It would always be a question of fact to be decided m each 
cas*. The principal ‘nemo debt esse judtx i-i causa propria sua, precludes a 
justice who is interested in the subject of a dispute from acting there in 
J/anuA Lai v. Prem Chand, A.I.R. 1957 S.t. 425. 


319. Commodum ex Injuria sua nemo habere debet 

The meaning of this maxim was discussed in Mrutunjay Patti v. 
l^armada Bala. A.r.R. 1961 S.C. 1353. This maxim means that a person can- 
not be allowed to take advantage ol his own wrongs. In other words it means 
that convenience cannot accrue to a party from hts omi wrongs. Thus where 
an obligation is placed on a moiigagee and he purchases the properly 
lor himself, he stands in a fiduciary relationship in respect of the property 
so purchasid for the benefit of the owner of the property. A trustee 
cannot be allowed to make profits out of the trust. 

320. Contemporanea cxposllio. 

The above maxim as laid down by Coke is good while construing 
*ticient statutes but cannot be made use while interpreting comparative 
modern statutes.' The rule of interpretation which should be applied to a 
statute whether ancient or modem is to ascertain the true intention of the 
legislature. However, it would be wrong and inappropriate to attach wide 
meaning to thewerd used by the legislature in a law made in remote ages 
when society was static : Raju Ramv. Slate of Bthar, A.I.R. 1964 S.C. 828, 
Senior Electric Insfeclor v. Laxmi tiarain Chopra, A. I. R. 1962 S.C, 159. 

321. lo pari delicto. 

The mavim must not be understood as meaning that where a tr^saction 
is vitiated by illegality the person left in possession of goods after its com- 
pletion is always and of necessity entitled to keep them, 1 he true meaning 
the maxim is that where circumstances are such that the couit will refuse 
to assist either party, the consequences must in fact, follow that the party 
‘w possession will not be disturbed : IVarain Shriniiras v, R B. & Co. .V.I.R. 
1959 S C. 689. 

\Vbere the parties do not show that there was any conspiracy to defraud 
a third person, this maxim will no apply. Where the cases of the appellant 

the respondents were poles apart it was held that the appellant 
Respondents were not in pari delicto ; Ktdar Hath v. Prahlad Ra\, a.I.K. 19bU 


322. Xibi Remeduim ibijus. 

'Vhenever there is a right there should also be an action for its 
enforcement. A right pertains to substantive law and the remedy to 

procedural law which means that where a right is provided by a statute, 
a remedy, though not expressly provided for may necessarly be implied. 
The converse that suspension of the remedy cannot abrogate the nght 
however not true and cannot be invoked in modem tiir.es: MakJian 
V. Stale of Punjab. A. I. R. 1964 S.C. 381. 

323. Gencralia specialiabus non derogant. 

_ For the meaning and scope of this maxim see Palna Imptovement 
rust V. Lakshmi Devi, A. I. R. 1963 S. C 1077. 
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327. Genwa] 

328. We the People of India 

329. Sovereign 

330. Democratic 

331. Republic 

332. Fraternity 

333. Justice 

334. Social Justice 

335. Economic Justice 

336. Political Justice. 

337. Liberty. 

327. GeneraL 

The preamble is not the source of any substantive power conferred on 
the Government. It is a general principle about construction of statutes 
that when words are clear, their meaning cannot be cut down. See in this 
connection the discussion in paras S3 to 59 of this book. The Supreme 
Court in the Copalan's case, A.I.R. 1950 S.C. 27 ; 1950 S.C.R. 88 observed 
that in construing part III of the Constitution the high purpose and qurit 
of the preamble as well as constitutional significance of the declaration of 
Fundamental Rights ^ould be kept in mhuL See also N, S. Mirajkctr v. 
StaU of HaharasfUra, A. I. R. 1967 S. C. 1 where the Supreme Court while 
interpreting the preamble and other provisions of the Constitution observed 
that the Court should avoid o5t'^ observations and discussion of problems 
not involved in the proceedings. ' 

328. We the People of India. 

The Indian Constitution, has not been directly voted on by the People 
of the country but it is evident from the preamble that framers of the Con- 
stitution attached great importance to the sovereignty of the People and 
they thought it proper to promulgate the Constitution in the name of the 
People. Though the Constitution was made by men who were not repre- 
sentative of the Nation in the real sense of the word and though it has not 
been put to vote, it professes that it is based on the consent of the People. 
•Even the .^nerican CoDstitution,professes to be estabb'shed by the People 
of .the United States though it owm its origin to an agreement between &e 
members of federating States. . ■ ■ > 

■ The observations made by the Supreme Court of India in Union of 
■ ’See MceuUoch case (1819) 4 wh. 316. 
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in some Constitutions both elements o! direct and indirect democracy 
>tm found In France thoi^h most of the work is earned on by the re 
‘^^”=^nt 4 vcs elected by the People but sometimes a constitutional arnend 
presfnti _o Peoples vote known as referendum This is purely an 
fient of direct democracy 

In the Indian Cpnstitulion we have adopted indirect or representative 
♦ of democracy All the adults above tie age of 2 t have a right to 
Se Sd^in this respect tbcTndian Constitution has gone 
AmwwSi Constitutfon as po restnctions are imposed on this right In 
Am^ica there are resthctions on the basis of property or income tax but 
di?s Is not the case in India There is no legal or political spvereighty ves- 

nn thrUnited States the Judicial view is that the sovereignity 

ded between the Union and the States each being sovereign ^ regards the 

qubiects committed to it by the Constitution Cktiholm v Ceor^a (1791) 
2 dS 435 MecuUoch v MaryUni 1819 4 Wah 316 Colleclor v Day, 1870 
11 wall 113 



PSEAMBtR 


99 


ted in people not even the right of referendum beyond the right to chod* 
their representatives^ A'o/ra EdtsratioH Socily. A.I.R. 1966 S.C. 1307 at 1311. 

331., Republic* 

• • The-wor’d ‘'repubIic"‘ as understood by common ipan is a system which 
is opposed to "ilonarchy" and in its poHltcal conception it'caQ -be” traced 
back to the days of French Revolution of 1789. LeacftckcallsilaGove'rn- 
ment under which head of the executive is cjiosen by the People and accor- 
ding to Jellifiak it is Government by a collegial organisation and not by 
single persoij, ’’ ‘<i 

In another sense this term represents the exercise of the power not by 
one man but by a body of people who do not hold this power as a proprie- 
tory right. 

.'In our, Constitution both the elements mentioned above are present. 
There is a President who head the executive and who is electr-d as 
opposed to hereditary monarchy At the same time all the people above 
the age cf 21 have the right to vote and elect there representative to cairy 
on the Government. .z : 

332 “Fraternity”. ' ' 

The mne’ept of fraternity embodies the noble and humane principle 
that” All the hum^ being are bom free and equ^ in dignity and rights'. 
They are endowed' with reason and conscience and should'act towards one 
another in a spirit o! brotherhood”. It is this concept of brotherhood of 
man which is contained in our ConstHution and is given practical shape bv 
abolisnmg titles and untouchability and many other social evils which swa>ed 
the social arena of Indian society. See: Buckingham and Carnaltc Co.v. 
Vtnkaiiah, A.LR. 1964 SX. 1282. 

333. Justice. 

Justice is the harmonious blending of selfish nature of man and the 
good of the society. The attainment of collective good as distinguished 
from individual good is the main aim of tendering justice. 

The Indian Constitution purports to give economic, political and social 
justice to the people at large. If the people are not given all these things jn 
equal share according to their needs and ability democracy can be rendered 
to a farce. 

334. Social Justice. 

Social Justice has been attained in the Indian Constitution by abolition 
of all sorts of discrimination which originates from wea'th, race, caste, 
religion or title. It is these factors which tend to increase expl itation of 
one class by another. Bv giving social justice in the shape of various 
articles this has been avoMed. Social justice tends to harmonise the rival 
tVaim and interests ol dillerent classes m swieVy. W is oniy by givisig social 
justice to masses that we can really fullfil the dream of welfare State: 


•The American decision throw very little light on the meaning of the 
term Republic because according to the American Supreme Court it is more of 
a political question to be determined by the Congress and should not be made 
a justiciable question. But still from observation made this much can be ga- 
thered that it means “that the Supreme power resides in the body of the 
People” Chisholm v. Cregogia 1762 2 Dall 419, Pacific Stales T. £• T. Co, v. 
Orgeon (1912) 223 U. S. 118, Ohio v. Akron Mriropolition Park Dislricl (1930) 
281 U. S. 74. 
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Croim AlwnxMtivx ork v irorfencN. A. 1 R. 1958 S. C. 80, Muir Mills 
V. Surli Mills Unton 1955 1 S C R. 991; Express Newspaper v. Union of India 
AIR I95S S C 578 R. S. Saamjt v. Stale of Mysore, AJ R. 1966 S C. 
1172 at 1175. 

555. Economic Justice. 

EcoaoiQic Justice mean that every man will get ]iist reward for bis 
labour according to his ability irrespective of bis colour, caste, creed or other 
social position. It also means that people ate not to be discnmmated on 
account of economic condition . Express newspaper v. Union of India 
A. I. R. 1958 S C. 578 

356. Political Justice. 

Folibcal Justice means the absence of dtscnmmatioa which has been 
secured by giving right to vote to all the citizen of India above the age of 
21 irrespective of their social status m society. 

337. Liberty. 

Liberty as under stood in a positive prespective means the bundle of 
rights essential for development and perfection of human abilities and is 
found m the shape of freedom of speech and expression and other right 
contained in the Constituuon. (See the chapter on Liberty) 
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Requirements of Article 3. 
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State includes Union Territory (Article 3). ' 


338. Amendment in Article 1 and ila '^ISument Constitution 
This article baa been subject^.to “ operation on 

(Seventh amendment) Act 1956. This amendment came. n P 

1st of November, 1956. _ , , j rate- 

Before the Amendment of 1956 A 

gnries which constituted the Union. There we , indicated. under 

B&C and m addition there were wSorcatelonesin-all. 

pat. D of the Fitst Schedule. Thus the re 

The Constitution (Seventh p cfates there are only one 

categories into two only. Instead ® . qubseauently however with 
type of States and there number st^ at 1 J. buijequ y 
the bifurcation of Bombay mto Maharashtra ano oujara 
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creation of N^aland the number of Ihese States has jccresed to 16 States 
which fell under part D have been broo^t under the head 'Union temtonei.. 
With the creation of one more State namely Haryana, the number of states 
now IS 17 and that of Union tenitMies 10 


339 Union of States. 

The term has been used to denote that the various States which have 
combined to form the Indian federation is not a result of agreement by the 
various umtinf States and further that the t arious units have no right to 
secede form it 

The Indian federal system is of a peculiar t>-pe and contains both 
unita y as well as federal characteristic. For fedeial nature ot the Constitution 
see In ft Rtfrenct ly Prtitdtnf utider Arttcle li3, A. 1 R 1963 S. C. 745. 


340 Federal ebarcteristtes of Indian Con&litution 
In England Parliament is sovereign Tn the words of Dicey* the three 
distinguishing features of the .Paibamentary sovereignity are that the 
Parliament has the right to make or unmake any law whatever, that no 
person or body is recognised by law of England as having a right to over 
ndc or set aside the legislation of Parliament and that the right or power 
of Parliament extends to every part of the Queen’s dominions. 

On the other hand, the essential characteristic of federation is the 
distribution of executive, legislative, and )udicial authority among bodies 
which are co-ordinate with and independent of each other. 7b< supremacy 
of the Constitution is (undamental to the exi^tance of a federal State m order 
to prevent either the legislature of the federal unit or those of the member 
States from destroying ot impairing the delicate bajance of power which 
satisfies the particular requirements of States which are desirous of 'union 
but not prepared to merge ibelr iDdividuality ;a a unity The supremacy 
of Constitution is protected by the authority of an independent judicial 
body to Act as the interpreter of the scheme of the distribution of powers 
hor IS any change possible m the Consututioa by the ordinary process of 
{fdtal ox State legis'ation These dominant factors repersent the Indian 
federal structure which are missing in England. Jn re Arhcle 143 A. I R. 
1965 S C 745 . . « 

341 “Territory” 

In the realm of International Law the term ttrritoiy is not the same 
thing as represented by geographical area but includes the whole, area 
whethei of land or water, together with such, inhabited or uninhabited lands 
as are considered to have attended on the ascertained territory through 
occupation or accretion. ■' 


The attendant area includes tenitqiial waters and the air space 
The question whether a particular tenitory is a part ol the State or not 
can be ascertained from the poblical department ol the Government and the 
desicicn of the Government on the maner is always final; Maslhan Sinsh V. 
Chief Comniestoner, A 1. R. 1962 S C, 797. ® * 


342 “Acquired Terriotry”, i 

Thetemtory may be acqoued validly, by a, Slate may be means of 
U) c^mn {u)^Dccupation fuj) prescnptioo {iv) acretiop (v) conquest^d 

LXXVII Constitution by A. V. Dicey p.i XXXIV -td 
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(\t) subjugation. • ■ 

The word acquire as used in Article ! (3) (c) oi the Constitution should 
be understood in the context in which it is used in Public International 
law. If there is any public notihcation, assertion or declaration ' by which 
the Government of India declares a territory to be part of ' India, the court 
would be bound to treat that territory as acquired territory. But if the 
intention is either expressly or impli^ly to the contrary, the court may 
not treat a territory as acquired. 'Where the administration of a territory 
is being carried -on under the powers vested by virtue of the provisions of 
the Foreign Jurisdiction Act, 1947. it would prima-facie show that the 
territory in question has not been acquired but still continues to be out side 
the territory of India : MaiUn Singh v. ChUf Commissioner, A. I. R. 1963 
S.C.533., • 

343. Territory If part of India or not. how to be determined. 

Where there is doubt as to whether a territory is part of India or not, 
the court may adopt two alternatives. The one alternative which the 
wurt may adopt is to determine the question itself by referring to the 
materials placed before it. This material may be in the shape of various 
^eements executed between various governments. The othtf alternative 
is to refer the question to the Government of India and ask them to 
state whether a particnlar territory has been acquired or not. In this case 
the court adopted the second alternative and referred the question to the 
Government of India : MttiAtn Singh v. ChUf Commissioner, A. I. R. 
1963 S. C. 5 13 . The opinion given was considered binding. See, ifasthaa 
Singh V. Chief Commissioner, A. I. R. 1962 S. C. 803. 


344. Succession of Sutes. ...... i *. 

•State succession takes place either in law or m fact It takes place 

in law when there is a Judicial substitution of one State for another. It takes 
place in fact when there is, (a) annexation or (b) cession or (c) fusion of one 
Sute with another or (d) entry into a federal union or (e) parUUon or 
(l) separation. “ ' . . 

-UTieii the R.piibUc of Jndiacame into ezistooc, tW was nosacc^ioo 
in fact'be'caiise none or these ■' events took place. Though the people of 
India gaive themselves a Constittilion, there was no Slatyncression in so te 
as the people of fonaer Indian States were concerned. For them the ^te 
Snecession was over iomeUmebefoie. A succession of Inteinat,o^I»^ns 
Kcurs when one or more Interaationaf peisoas take '?■' 

Interiiational person in consequence of certare ^anga in the lateFs position. 
Stoic of Gujar^ v. F<?r*i Fiddali, A.I.R- 1964 S.C. 1043. <; 

345. Assimilation of acquired Territories, , irhSrh 

Under. Article t pow«f “ Siven to a^milate and abrerb ternteirejhreh 

havQ been acquired. No power is needed to a^uue terri ^ 

Wvereign power has inherent power to acqu^ it, ^ in 

•>s not.the power to acquire territory tot the St Be^ari Union 

existing St5e or in the Union or to make a neW State. In re Beruban 
A.I.R;, I960 S.C. 845. • 


346. Creation etc. of new States. •• ‘ ; ■’ ‘states and 

Article 3 gives five kinds of powers » far as CTeaUo - jaw passed 

eration of meas etc. are concerned. This can be ^ Smot be 

the Parliament after fulfilling the necessary conditions. l ms 
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done by an Executive act The fact that change m temtones is aecess^ m 
v«w of some treaty wiU not justify execntive action and a law must be 
olSed Ih « Beriban Union AIR 1960 S C 845 when two States are to 
he united into one the union only some matters « not legal 

The union must be complete ff C Sen Ga^3 v The Speaker 19a6 C W N 
5ab Art 3 does not warrant handing over of some territory to a foreign 
power, althougs there may by some treaty regarding this InreBeraiart 
Umoft, A.I R 1960 SC 845 


347 Rights of persons of acquired territory 

When a territory is acquired by a sovere^ State for the first time, that 
js an act of Slate It is immaterial whether the acquistion is bro ight about 
by conquest or by cession or by occupation or by any other mode The 
sabjecis of the form r Slate can enforce only those rights which the new 
sovereign recognises The rights of the subjects of the former State and their 
enforceabilty in the Municipal Court must depend upon the will of the new 
sivereign The sovereign is the fountain bead of all rights all laws and all 
justice within the State The American view* is to the effect that so far as 
title to the immoveable property IS concerned, the change of sovereignity 
does not efiect the title of the erstwhile citizens of the ceding State to 
their property A essetion of tenitory is never understood to be cession of 
the property belonging to its inhabitant The Supreme Court however 
found no just fication to discard the British** view in favour of American 
view as regards the jonsdjctioo of Municipal Courts to enforce rights against 
succeeding sovereign on a change of sovereignity The British view is that 
the inhabitants of the former State can good only those rights which 

are duly recognued by uew sovereign State of Gujatai v Vora Fiiiali, AIK 
1964 S C 1043 19i'4 6 S C R ^61 Where by act of State there is cessation 
of tenitory by one State to another the subjects can eniocre only those rights 
which the new sovereign recognises PemaChibarw Union o/ /ndio, A I K 
1966 SC 442 * 


Similarly where there is merger of two States the successor State is liable 
only to honour such contracU as the new State recognises Firm Baneidhar 
V St(Ue of HejaslhM AIR 1967 S C 46 

348 CesseMioaof nauonal tjriiory should be by legulatfve action 
A law lelatable to Article 378 is competent and necessary to give eSect 

to oi impJement the agreement between vanous Govemmeots involving 
cession of national territory Parliament may if it so chooses pass a law 
amending Article 3 of the Constitut on so as to cover cases of cession of the 
terntory of India m favour of foreign States if such a law js passed, the 
Parliament may be competent to make Uw under the amended Axticle 3 to 
enforce the agreement in quesnor InreBeruhanUnton AIR i960 SC 84S 

349 *rerntory of India 

The leintory of India is ured m various articles of the Constitution 
of India whoever this tie tcmtcryailndii 

^ The phrase cannot be given 
diflerent meaning jn difierent Articles. A terntory over which the Govern- 

y Pnv,Co»ca.„ 
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ment of India exercises dejecta control cannot be included in the term. 
liia&tkzn Sahib V. Chief Commr. PonrficAeny. A.I.R. 1962 S.C. 797- 

350. Territories as may be acquired-Opinion of executive binding on 
Courts. 

The question whether a particular territory is within the tenitory of 
India or not may be decided after refean'ng the matter to the Executive 
Government. The opinion of the Government is binding on the court. It is 
the duty of the court to take Judicial cognizance of the extent of the national 
territory and if the court itself is unacquinted with the fact whether a parti- 
cular place is within the national territory, the court IS entitled to inform 
itself of fact by making such enquiry as it deem fit; N. Jdazlhan Sattib v. 
Chief Commr, Pondicherry, A.I.R. 1962 S.C. 803. In this case the court did 
make a reference to the Government and asked the Government as to 
whether Pondicherry is a part of India or noL The opinion of the Govern- 
ment was held to be binding on the Court. See H. hiatlhan Sahib v. 
Chief Cointtier of Pondichery, A.I.R. 1963 S.C, 533 

351. Power to cede territory Is not subject to preamfile. 

One of the important attributes of sovereignty is the power to cede parts 
of national territory as and when necessary. If such a power is vested by the 
Constitution in the Parliament or any other body fhe same cannot be taken 
away by the Preamble, The declaralion made by.tbe people of India in 
exercise pf their soverign wil in the Preamble to the 6>nstitution is no doubt 
akey to open the mind of the makers of the Constitution yet preamble is 
not a part of the Constitution and does not confer any substantive power. 
The preamble cannot 'mport any limitation on the exercise of what is gener^ 
ally regarded as a necessarv and essential attribute cf sovereignity: In re. 
Bauhari, A.I.R. 1960 S.C. 815 • 

352. Power to amend Constitution include power to cede national 
territory. 

Article 368 of the Constitution confer an express power on the Parlia- 
ment to amend the Constitution. The power to amend Constitution will 
inevitably include power to amend Article I of the Constiturion and that 
logically would include the power to cede national territory in favour of a 
foreign State. It would be unreasonable to contend that.there is no power 
in the sovereign State of India to cede its territory and that the p>ower to 
cede national territory which is an essential attribute of sovereignity is lac-' 
king in the case of India : In re. Berubari. A.I.R. I960 S.C. 8-15.. 

353. AtUcIc 1 (3) (c) does oot confer power to acquire foreign 
territories. 

Article 1 (3) (c) does not conltr power rr authority to acquire territories. 
Article (!) (3) (c) purports to make a fonnal provision for absorption and 
integration of any foreign territory which may be acquired by India by 
virtue of its inherent power to do so. This provision has found place in the 
Constitution not in pursuance of any ejq>ansionist political philosophy but 
mainly for providing for the int^ration and absorption of Indian territories 
which at the ^te of the commencement of the Constitution continued to be 
under the dominion oi foreign States. Article (1) (3) (c) does not purport to 
confer power to acquire foreign tenitory but merely provdes for and recog- 
nises automatic or assimilation into the territory' of India of territories which 
may be acquired by India, In re. Berubari, A-I.R- 1960 S.C. 845. 
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Artjde 2 provides that Parliament may be law admit inw the Union or 
establish new States on such term and conditions as it thinly fit 7his 
Article shows that foreign territories which after acquistion would become 
part o India under Article (I) (3) (c) may by law be admitted into the Union 
under Article 2 ^ fter a territory has been acquired, the process of law 

made under article 2 or 3 may assimilate it either under Article 2 or under 
Article 3(a) or (b) In re Beruhan, AIR 1960 S C 845 


355 Requirements of Article 3 

The proviso of Article 3 lays down two requirements before a law dealing 
with re^anisation of States is passed One is tl at a bill is to be introduced 
only on the recommendation of President of India and secondly it is to be 
referred to the State concerned which may express its opinion within the 
period specified The period can be extendi The expression State as used m 
Article J refer to States as known to first schedule of the Constitution Bdbulal 
V Stale oj Bombay AIR I960 S C 51 

356 Scope, applicablity and effect of Article 3 and 4 

The effect of Article 4 of the Constitution of India is that the laws 
relatable to Article 2 or Article 3 are not to be treated as Crnstitutiosal 
amendments which means that if legislation is competent under Article 3 m 
respect of the topic it would be unnecessary to invoke Article 365 On the 
other hand if legislation is not competent under Article 3 Article 868 tvould 
inevitably apply 

Pnma facie Article 3 may appear to deal with the problems which would 
arise on the reorganisation of the constituent States of India but that is 
not the entire scope of Article 3 This article deals with the formation of 
new States and indicates the modes by which a new States can be formed 
In re Berubart 1960 S C 845 la this case it was held that this Article does 
not deal with Union temtones, this view was modified m the latter decision 
reported as Ram ffisAore v Vnwioj India AIR 1966 SC. 645 


357 State jocludcs union Territory (Article 3) 

In re Bm*6ar» Union 1960-3 SCR 250 the Supreme Court was of the 
opinion that Union territory is not State for the purposes of article 3 of the 
Constitutim In a fatter case reported as Ram ffisWe v Union of India. 
AIR 1966 SC 645 Cajendiagadkar CJ observed that it was an error 
which had «ept into me opinion through madvertance and held that Union 
territory is State for the purpose of Article 3 of Constitution of India 



CHAPTER IV 

CITIZENSHIP 

SYNOPSIS 


338. General. 

359. Domicile. 

360. Domicile-Burden of proof of the change 
is on the person who alleges it. 

36 1 . Person includes natural person. 

362. Migrated. 

363. Citizen include only natural person-Position of Foregin 
Compainies 

3&I. Citizenship and Nationality. 

363, Determination of Nationality. 

366. Decision of Foreign Court cannot terminate 
Indian citizenship. 

367' Indian Citizen getting passport from forelgen 

government if losses Indian Citizenship. 

363. Central Government to determine the question 
of teriminatioQ of citizenship. 

369. Court can determine whether a person is Citszen of 
of India or not. 

370. Indian citizen cannot be convicted under 
Foreigners Act, 1946. 

371. Indian citizen cannot be subjected to an 
adverse order under Foreigners Act. 

372. Cancellation of Registration of citizenship 
when can be order^. 

373. Person if a foreigner-Material date. 

374. Citizenship of corporation cannot be determined 
with reference to its members. 

375. Article 9 does not deU ac^i&vtioa of citizenship 
after 2&-1-1950. 

376. Migration between March- 1947 and 
January, 1956. 

377. Migration to Pakistan after 1. 1. 1947. 

353 General 

The inherent right of every Independent nation to determine for itself 
and accoidmg to its own Constitution and laws as to what classes of persons 
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shall be entitled to citizenship cannot be fettered by any outside considera- 
tion The rele\ant piovisions of the Constitution which deal with the topic 
of c tizenship are conta ned in its Part II which consists of articles S to 
aiticle 11 1 he fundamental basis of a man s nationabty is his membership 

of an independent piliticaj community and its continuing legal relationship 
between the sovereign State on the one 1 and and the citizen on the other 

It has been held m Slate rrfli»«gCof^oM/io» v Commercial Tax Officer. 
A I Ji 1963 SC 1 £11 that a corporation is not a person within tie m aning 
of Article 5 and other relevant Articles, and that a corporation can not 
enforce such rights guariiElecd by the &>n titution which can be enfoictd 
onlj by a cit zen of India 

359 Domicile 

Two constituent elements are ijecessary for the existence of domicile 
There should be residence of a particular kind and the requisite intention 
A person may have no home >er he cannot be without a domicile, although 
in reality be has got none Domicile and natmnality are two different 
concepts Tliere can occur a change of national ty withou* there being any 
charge m domicile A person who had no dom cile m India at the commence- 
ment of the Constitution cannot be sa d to be a Citizen of India under 
article 5 although he was bom at a place within the Indian Union 
A ppr«on was b m m undivided Ind a but he resided and sers ed m Pakistan 
at thecemmencenient of the ConMitution, from 1947 to 1957 He used to 
visit India on a Pakistani Passport Sometimes m 1955, he settled with 
in Indian Union Hu application for registration as Citizen under the 
Citizenship Act was refused and he was requued to lease India tinder rule 3 

of the Foreigners Ordrr 1948 It was held that he was not a citiz»n of India 
and that the fact that his family resided m India although a circumstance 
inhisfaxouT was not conclusive on the point as it was not proved that he 
had not established a home m Pakistan where he was living for a number M 
\ears It was further held that even if an animus to come and settle m 
India could be a<cnb«d to him the factum of his residence in India was 
wanting Thus an Indian domicile could not be ascribed to him Cei tral 
Bank of /wifia v Ram tfarain AIR 1955 S C 36 

360 Domicile Burden of proof of the change is oo the person who 
alleg 8 It 

The burden of proving the change of domicile is on the person who 
contends that he has changed bis domicile into an Indian domicile Such a 
change can be proved by establishing and showing by the person concerned 
that he has made up his mind to remain m india permanently ' Residence 
alone is not sufficient evidence to piove acquisition of a new domicile. There 
should be further proof of the fact that the residence is with the intention to 
make India a permanent home. All citizens axe nationals pf a particular 
State but all nationals may not be citizens ot the State Indian citizen cannot 
be a rational of another State On the facts pf thi« case it wa% held that 
the real object of the person concerned was to avoid botheration of having 
to apply constantly for extennon of the residential permit and not that he 
had intended to make India his home Mohd Razav Siateof Bomhay.AlB. 
1966 S C. 143b 

The law attributes to e^ery person at birth a domicile which is called 
the domicile of origin This domicile of birth may be changed and a new 
domicile c^led dominie of choice may be acquired There is however one 
difference between the domicile of origm and domicile of choice The domicile 
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of origin is conferred by operation of law at birth but the latter is acquired by 
showing or proving an intention w ich is called animus mamndi. A legiti- 
mate child who is born in a wedlock to a living father gets the domicile 
of the father and a posthumous child receives the domici'e 
of the mother. ’ But in the case of the domicile of choice any indivi- 
dual who is not under any disability may change his domicile and acquire a 
new one by the fact of residing in a country other than that of his domicile. 
For this purpose residence is a mere physical fact and means no more than 
the personal presence in a particulai locality. This physical fact must be 
accompained by a state of mind which is known as animus ihe 

burden of proving that the domici’e of ongin has been substituted by that of 
choice is upon the person who asserts it. Keedtr Paniay v. Narain Btbram, 
A.I.R. 1966 S.C. 160. Reference in this connection mav also be made to 
the decision of Supreme Court in AbJsii Salar v. Slaie oj Gujarat, A,I R. 1965 
.C. 810 where it was held that an accused under section 14 of the Foreigners 
Act 1946 should be given a chance to prove that he was domiciled in India 
as the burden of proving this lies upon him. The observation made in 
this case that Article 9 also deals with the question of citizenship after 
2&-10-1950 was overruled in v. State oJ Kerala, A.I.R. 19ti6 SC. 

1614. 

Two conditions must be fulfilled for existence of domicile. There must 
be a residence of a particular kind and secondly an intention of a particular 
kind. A person who had no domicile of India at the commencement of tb^ 
Constitution cannot be said to be a citizen of India under article 5 simply 
because be was bom at a place within the Indian Union A person was bom 
in undivided India and resided and served in Pakistan at the commencement 
of the Constitution. He resided there from 1947. He visited India on a 
Pakistani passport sometimes. In 1955, he settled within Indian Union. 
His application for registration as citizen under the Citizenship Act was 
refused. He was recquired to leave India under rule 3 of the foreigners order, 
1948.' . It was held that he was not a citizen of India and that bis family 
resided in India although a circumstance in his favour was not conclusive 
on the point as it was not proved that he had not established a home in b ast 
Pakistan where he was living fora number of years. It was further held that 
even if an animus could be ascribed to him to come and settle in India, the 
factum of his residence in India was wai.ting. Thus an Indian domicile could 
not be ascribed to him. Central Bank v. Ram Narain, ll>55 5.C. 36. 

361. Person includes natural person. 

The defination of the word"peison’' in *>. 2 (i) (fj of the Citizenship Act 
says that the word 'person” in the Act ’'does not include any Company or 
association or body of individuals, whether incorporated or not". Hence, 
all the subsequent provisions of the Act reljting to citizenship by birth (S. 3) 
citizenship by descent (S. 4) citizenship by registration (S 5) citizenship by 
naturalisation (S. 6) and citizenship by incorporation of territory '{S. 7) have 
nothing to do with a’juristic person : S.T. Corporatio^i of India v. Commercial 
Tax O^er, A.I.R. 1969 S.C. 1811. 

362. Migrated. 

The word migrated is capable of both a narrower as well as a wider 
meaning. In its narrower connotation it means going from one place to 
another with the intention or residing permanently in the latter place. In 
its wider connotation it means going from one place to another whetner or not 
with the any intention to permanently reside in the latter place. The Superme 
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Cojrt observed that the term migrated in leference to the Constitution has 

been used m a wider sense The decision given in Skanna Devi v. Mangal bam, 
A I R 1961 S C. 58 was over ruled. The reason given was that the presence 
of the non obstante clause in Article 6 and 7 clearly indicated that these 
articles were intended to deal with abnorm^ cases arising out of large scale 
movement of population which occcured after partition. The makers of the 
Constitution were not keen to bring the concept of domicile m Articles 6 
and 7 


The Supreme Conrt however placed one qualification on the meaning 
of word 'migrated' given above and that was that the movement should be 
voluntary and should not be for specific purpose and limited period; 
Kulathtv State oJK^ala. AIR 1666 SC J614 

363 CiUaen include only natural peK>oa-Position of foregn 
Companies 

A companv being an artificial person cannot claim the protection ox 
Article 19 The company is not a citizen and therefore has no fundamental 
right Barium Cliemteal v. Company Law Board AIR 1967 S C 295 
The State Trading Corporation which is company registered under the India 
Corp ration Act 1956 is not a citizen with in the meaning of Article 19 of 
Constitution and caunot ask for the enforcement of Fundamental rights 
Stale Trading Corporalion v Commentat Tax Officer, AIR 1963 S C. 
1811 Ii the case of S<ie^«;fa V CoUectcr of Custcms.A I. R 1908 5 C, 845. 
their Lordship of the Supreme Court observed that ev*n if it be persumed 
that company can be citizen as defined in the Constitution, a foreign 
company possesses no nght of citizenship of this Country and hence no 
right under Article 19 However the matter >s now quite clear as ts evident 
from the two fatter decision of the Supreme Court cited above. 

Part II of the Constitution when it deals with citizenship refers to 
natural persons only. Ihisis further made absolutely clear by uie Citizen* 
ship Act which deis with citizenship after the Constitution came into 
force and confines it only to natural persons. There can be no Citizen of 
this country who is neither to be found within the four comers of part II of 
the Constitutio I or within the four corners of the Citizenship Act, 1955 
The bove two provisions are exhaustive on the question of citizenship of this 
countiry Fart II dealing with citizens on the date when the Constitution 
came nto force and the Citizenship Act dealing with citizens thereafter. 
These two provisions are completely exhaustive. The fact that corporations 
may be nationals of the country for purposes of international law will not 
make them citizens of this coantry for purposes of municipal law ortthe 
Cons itution. The word "citizen" used in Article 19 of the Constituion 
was not used in a different sense from that m which it was used in Part II 
of the Constitution, Stale Traiwg Corporation of India v Commercial Tax 
Officer (Supra) 


364 Citizenship and Nationality. 

"Nationality" has reference to the jurai relationship which may arise 

for consideration under International law. On the other band "citizenship ’ 
has reference to the jural relationship which may arise under mumcipal 
law In other words nationality determmei the civil rights of a person 
natural or artificial particularly with reference to fnternational law where- 
as citizenship is intimately connected with cwlc nghts under municipal law. 
Hence all citizens are nationals of a pwticular State but all nationals 
may not be citizens of the State. Inotier word, Citizen, arc tho:.e persons 
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Who have full i»litical rights as distinguished from nationals who mav not 
TOjoy full political rights and ate still doiriciled in that country ; S. T. 
IsTl ‘V V. Cotnmtrciat Tai Officer, A. I. R. 1963 S. C. 


365. ^ Determination of Nationality. 

Section 8 of the Foreigners Act 19-16 is the relevant law applicable for 
the detemination of nationalit}’ cf person who is recognised as a national 
of two or more foreign countries or where nationality is not known: Slcde 
of A. P. V. Abdul Khedar, A. 1. R. 1961 S. C. 1466. 

366, Decision of Foreign Court cannot terminate Indian citizen* 
ship, 

\\Tiether the Indian Citizenship stands terminated on acquiring foieign 
^ j by Indian authorties whether executive or 

juaici^ decision of foreign courts has no relevancy on the issue : 
Ala.AyubKhanv.Commr.o/Polict. A. I. R. 1965 S. C. 1623. It was 
also held in this case that the question whether the acquistion of foreign 
** voluntary or not can also not be determined by foreign 


in<.»»IndkrcS°hlp!"“® 

«r * passport from the Government 

of PakistM for travel to India a procedure prescribed by the relevant 
Patostanlasra make it clear that application for the passport has to be made 

by citizen of Pakistan, it has tocoDtain a declaration to that eflect and the 
trato of the declaration has to be establhhed to the satisfaction of the 
raustM Officials before a passport is granted. UTien a passport is obtained 
under these circumstances as far as Pakistan Goveinment is concerned. 

mere can be no doubt that it would be entitled to claim the applicant as 
us OTO citizen. The citizen would be Irom claiming against the 

A'axistan Government that the statement made by him about his status 
wasmtrue. If a rule made under Citizenship Act of 1955 provides that 
an Indian citizen obtaining a passpoit from the Pakisian Government 
would conclusively prove that that person has voluntarily acqired citi- 
zenship of mat Government there is nothing illegal about it : Izhtr Ahmed v. 
of India, A. I. R. 1962 S. C. 1052. Such a law cannot be said to be 
ot Article 19(l)(e) or as amounting to ezeesshe delegation. Izher 
Ahmad V, Union of India (Supra). Reference in this connection may be 
made to the case of: S/a« v. Abdul A.I.R. U6I S. C. 1466 were it was laid 
down that when the question whether a Indian citizen has acquired 
mreign citizenship or not arises and where this question is referred to the 
Central Government under section 9(2) of the Citizenship act, the answer 
of the Central Government would be binding upon the Court. 

In a latter decision however the Supreme Court has held that if a 
person raises a plea that he has not s-oluntairly acquired foreign citizenship 
he must be given an opportunity to sabstantiate the plea : Md. A^ub Khan 
V. Commr. of Police, A. I. R. 1S65 S.C. 1623. 


368. Central Government to Determine Ihe question cf tcrmica* 
tion of citizenship. 

Section 9(2) of the Citizenship Act, 1955 read with Rule 30 of the 
CitiKuship Rules 1956 provide that if any question arises as to whether an 
Indian citizen has acquired the citizenship uf another country or not it 
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shall be detemimed by chiral Covwommt A mas.strale has no jurisd,- 

Sion to come to the finding on the strength ol the passport obtained 
from Pakistan authorities that an Indian Otiien has acquired Pakistani 

eitiacoship SUt e/ i P y dWnl KWrr A I K 19G1 S C 
1467 

e,69 Courts can determine whether a per'on is citizen of India or 


The question whether a person IS an Indian Citizen or a foreigner as 
distinguished from the question whether a p.r on having once b^en a citizrn 
ff Indian has renounced Indian Cit zenship and acquired foreign nationality is 
one which is whithm its ‘ole jurisdiction to decide The courts ax* 
competent to go into the question SUUofAP v Abdul Khadtr AlR 1961 
SC 1467 Where the question involved is whether a person is a Pakistan 
National or not the courts are not debaxrei by S ction 9 {2) of the 
Citizensiiip Act 19v5 to decide the question ILraJmn State of Rajasthan 
A I R- 196* S C 618 Civil Courts are not protiibted from determmg questions 
concerning nationality of person other than those mentioned m Section 9 (2) 
ol the Citizenship Act dAfcafAAanv Union of Indta 1962(1) SCR 779. 
370 Indian ciUzcn cannot be convicted under Foreigners Act, 1946 
There can be no conviction under the Fore gners Act untes it is proved 
as a tact that the person who is being convicted is a foreigner An Indian 
citizen cannot be convicted under Foreigner $ Act Stale of A P v Abdul 
Kkadtr AIR 1961 1467 


371 Indian citizen cannot beaubjeetd loan adverse order under 
Foreigners Act 

No adverse arder can be pass^d against an Indian citizen If an order 
i9 passed against a person whereby he is ordered not to remain in India 
the order cannot be enforced if it is found that the pi.r»on cancemed is not a 
foreign national Stale of A P v AbJul Khaitr AIR 1961 S C 1466 


372 CancelUtiCD of tegislratioa of citizenship when can be ordered 
A citizen may be deprived of the citizenship only il it is prov cd that the 
registration was obtained by fraud, false representation or concealment of 
material facts This power cannot be exercised unlesa such fraud false 
representation or suppTsSion ol mater at facts ex st If a person does not 
mention the fact that previous applications for registration have been rejected 
by Government that is a material concealment which may lead to cancella 
tion of certificate But in this case th» court found no such thing and allowed 

the writ petition and quash'd the order ol cancellation Jaun Shah v DP 

Jhunjhunwala AIR 19b7 S C 107 


373 Person if a foteigoer Materul date 

The material date or tune cm which a person will became a foreigaer iS 

the date when the person comm ts the oHence under Foreigners Act 1946 
There .J no excuse for hra to ay that or, an earlrer datl he » as' not a 
loreigner Ibrahim v State of Rajaahan, AIR 1965 S C. 619 

374 Crtrzenshrp of coTtOration caiioot be detetitutrei with i-efereDCO 
to its members 

a . ™ 'JP''™ •>>'™l«<ineorporat.orr rrr our conofiyto 

fu f f ““•‘“'4 aad thaa to five the corporation 

the benefrl of Art.cle fO If one Ws p.erce the ve I and see that the 
corporation IS Identical with the Government tiiere « ould be difhculiy in 
giving rebel unless it is held that the State can be its own cit.seii “ ' 
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The State Trading Corporalipn cannot be said to be a citizen 
e.therby itself or by taking it as the aggregate of citizens. The nationality 
of a corporation is a different concept and is not to be confused with citizen- 
ship of natural persons. The word "citizen in Article 19(1) snb clauses ff) 
and (g) refers to a natural person only and the State Trading Corporation is 
really a department of Government behind the corporate veil. 

The State Trading Corporation cannot be regarded as citizen for the 
purpose of enforcing rights under Artie'es It# (1) (f) and (g). S.T. Corporaiioit 
of India V Comnerrial Tax Officer ^ A.1.R.I963 S C. 1811. 

375. Article-9 does not deal with acquisition of citizenship alter 

26-1-1950. ^ 

Article 9 of the Constitution does not make use of the word migration. 
This Article deal only with voluntary acquisition of citizenship of a foreign 
State before the Constitution came into force. Cases of voluntary acquisition 
of foreign citizenship after the commencement of the Constitution have to 
be dealt with by the Government of India under the Citizenship Act 1955 : 
Ktdaikil V Slatt of Kerala, A. 1. R. 196fi S. C. 1614. In this case >t was 
stated that the observation made in Abdul Solar Haji v, StaU of Gujarat, 
A. I. R, I96S S.C. 820, that Article 9(2) also deals with citizenship after 
the coming into force of Constitution were due to inadvertance. 

376. Migration between March 19d7 and January, 1950. 

A person shall not be deemed to be a citizen of India who had 
after the first day of march, 1947 migrated from the temtory of India to the 
tenitory of Pakistan. It is true that migration alter January 28, 1930 
would be migration after the first day of march. 1947 but a person who has 
been marked migrated after January 26. 1930 cannot fall within the Article 
7 because the requirement of the clause is that he must have migrated at 
tre date when the Constitution came into force. Article 7 refers to migra- 
tion which has taken place between first day of March. 1947 and 26th day of 
January, 1950- Citizenship of a person who migrates after 26 January, 
1950, would be determined in accordance with the provisions of citizenship 
Act, An earlier decision in: A her Ahmad v. Union of India A. I. R 1962 S. 
C, 1052 was relied on: S/dW o/ J/. P v.P«r Mohammed, A.I.R. 1963 S.C. 
642. 

%Miether a person has lost Indian Citizenship or not or whether person 
has migrated to Pakistan or not is a question of fact and the Courts have 
jurisdiction to determine thisquesrion. 

377. Migration to Pakistan after 1.1. 1947. 

NVhere the wife of a Muslim migrated from India to Pakistan after the 
1st of January, 1947, it was held that the case was covered by Article 7 and 
that the proviso to this Article did not apply to the case of an unauthorised 
issue of a permit which was invalid and was properly cancelled. On the 
the other hand if she could prove that she went to Pakistan only for a 
temporary purpose, she would safely be called an evacuee. 

Departure from India to Pakistan and subsequent return on a temporary 
permit representing him self to be a Pakistani National can only mean that 
the person went to Pakistan only for a tepmorary purpose. Stale of Bihar v. 
Kumar Amor Singh. (l955) 1 S. C. R. 1259, A 1. R. 1955 S. C. 282. 

Where a person continued to be in India till JuUy. l-»50. prima facie by 
virtue of Article 5 read withArtwde 7, he 'Vas a Citizen of India on the 
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date oi the Constitution and continued to be so alter the Constitution unless 
it can be sboivn that under this icicle he voluntarily acquired the Citizen- 
ship oi a foreign State Pnma facie mere migration to Pakistan is not enough 
to show that he had lost Indian Citiaenship M. L. Ahmi v. Stale of Bombay, 
AI.R. 1957 SC. 857. 



CHAPTER V 

LAWS INCONSISTENT WITH FUNDAMENTAL RIGHTS 

SYNOPSIS 


378. General. 

379. Fundamental Rights nuder the English Constitution, 

380. Fundamental Rights are a guarantee against 
State action. 

331, State if include Judidary. 

332, State indcludes Legislature. 

3S3, State includes locome-tar Department. 

384, Authority within the territory of India. 

38.S, Pondicherry not territory of India. 

3S6. Exercise of power to be in consonance* with 
. the Constitution. 

887, The fundamental rights are beyond legislative 
competence, 

3S8, Fundamental right cannot be waived. 

389. Law repugnant to fundamental >^hts is void. 

390. Spirit of the Constitution, irrelevant. 

391. Infringement of Fundamental Right-Law is void, 
exception is Article 31. 

392. Void Law applied to persons not having 
fundameutal rights. 

393. Void Law can be made good. 

394. Law cannot be declared void retrospectively. 

395. Question of constitutionality of law can 
be raised only by afiected persoirs. 

396. Agaist whom fundamental right can be enforced. 

397. Rights not expressed or declared as 

fundamental rights cannot be eaforced-Spirit of 
Constitution is irrelevant. , 

393. Directive Principles of State Policy canrvot 
defeat fundamental rights. 

399. American decisions, when to be followed. 

400. No power to issue writ against quasi Judicial 
bodies in Pondicherry before merger.' 

401. Only judiciary can declare the law to be void. 
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402 Law lucludes Rules and RegaUtion but not constitutional 
Amendments 

403 B>e Law 

404 Firman of Ruler is law 

40o ^>ot fication _ . , , , 

400 Administrative order cannot have the force of law 

4f7 Law if include Constitutional amendments 

403 Only bad portions of law are to be struck down 

409 Courts not to look, behind the appearance etc 
of the law 

410 Presumption is that the act is \al d 

411 Article 13 is not retrospective and will not 
Apply to pending proceedings 

412 Lawvoid abmitio cannot be revived 

413 Statute void for unconstitutionally is dead 
and cannot he revived 

414 Right guaranteed by a f rman cannot be revived 
on the coming into force of the Constitution 

415 Pre-Constilution laws 

416 Effect of court decfariog act to be void 

417 Clause {!) &. (2) of article 13 enacted by way 
•f abundant caution 

418 Cituen possessing fundamental ngbts 
alone can cla m relief 

419 Directive prmc phscannolabridgc power to legislate 

420 Subjective opinion 

421 Repeal and expiry of temprorary acts 

422 Retrospective effect 

423 Validity of law cannot be delerromed unless 
pTouerly raise! 

424 Test for determniiiig validity of law 

42o Di«retion of the court to examine the Constitutionalitv 
of the statute ^ 

426 Person directly affected canchaDenge the law 

427 The question must be substantial 

428 What IS Constitutional question 

429 Constitutionality not to be determined if case can be 
disposed of otherwise 

430 The court will decide only those matters which are 
necessary lor the disposal of the case 

431 The petitioner must have a locus standi 

432 The questi'm must be raised at a proper stage. 

433 The question must be justiciable 
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434. 

435. 

436. 

437. 
438 

439. 

440. 

441. 

442. 

443. 

444. 

445. 

446. 

447. 

448. 

449. 

450. 


Respect for long standing legislative practice. 

The injury must be to the plantiff individually. 

Waiver and estoppel. 

The pleading, roust be adequate 
The challenge must be specific. 

Doctrine of stare decisis. 

Doctrine of severability or separability. 

The doctrine of gradual and stealthy encroachment 
hlotive of the legislature cannot invalidate law. 
Construction upholding validity of law should be adopted 
Equality before law. 

The State shall not make any law-Meaning of. 
Retrospective effect of clause 1 of article 13. 

All the laws in force. ^ 

Meaning of the expression 'law' and laws in force. 

Who can decide the law void. 

Government and State 


378. General. 

Ever since the enactment of the American Constitution the rights of 
citizens have found their way in a number of Constitutions, The decla* 
ration of fundamental rights in the Indian Constitution is the most 
elaborate and comprehensive yet framed by any State. The inclusion of a 
chapter on fundamental rights in the Constitution of India is in accordance 
with the trend of modern democratic thought, the idea being to preserve that 
which is an indespensable condition of a free society. The aim of having 
a declaration of fundamental rights is that certain elementary rights such 
as. right to life, liberty, freedom of speech, freedom of faith and so on 
should be regarded as inviolable under all conditions and that the shifting 
majority in legislatures of the co untary should not have a free hand in 
interfering with these fundamental rights: Gopalati's case A. I. R. 1950 
S. C. 27. Paramountancy of fundamental rights to the State made Jaws is 
the only ha]] mark of fundamental rights. 

379. Fundamental Rights under the English Constitution. 

There is a fundamental difference between the conception of individual 
liberty which prevails in American Society and that wnich prevails in 
England. In America the fundamental rights were intended to act as a 
check on the qower ot tJia le^slatuce. as welLas the executive. White in 
England the maxim of liberty justice are applied only to safeguard 

against the tyianny of the executive: Copalatts caie, A. I. R. 1950 S C. 27. 
According to the British law. relating to the Constitution, a member of the 
executive cannot interfere with the liberty or property of a British Subject, 
unless he can support the legality of his action before a court of law and it 
goes to the credit of the Biitisb judiciary that it does not shrink deciding 
such issues in the face of the executive. 

The object behind the inclusion of a the chapter of fundamental rights 
in Indian Constitution is to establish “a Government of law and not' of 
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men a Gweinmental system where the tyranny of majority does not 
opre«s t le nmority In short the object i> to establish Rule of law and it 
would not be wrong to say that the Indian Constitution in this respect goes 
II uch farther than any other Constitution of the world 


380 Fundamental Rights s a guarantee agamst SUte action 
<T)ie rights which are given to th^cituens by way of fundimeatal rights 
as mclud d in Part III of the Constitution are a guarantee against State 
action as distiii guislied from violation of such tights from private parties 
SamJasam v Ceniral Bank 1952 SCR 391 . VtJya Verma V SAiwiraiit 
\ I. R 19oGS L 108 A’of/iK«fltV Slate of \faiTas AIR 1959 S C. 725. 


331 State if include Judiciary 

In A nenca • Judiciarv is very much included in the tTH ‘State and 
any judicial act which IS not consistent with the /unda-ne ital rights is void 
Bat the liberal approach taXui in Amenca cannot b* followed in India 
where the scope of challenging a judicial act is very much linited 
In Kafi iaf V Staf< of Bombay, A I R l9o3 Bom 242 it was held that 
the protection of fundamentals right» is not ava table to judicial action but 
the bupre n^ Court has not agreed with the view of Bombay High Court and 
iias held that the protection of fundamental nghts extends not only to the 
executive and legislative acts but also to judicial acts Budhjui 
V btateofDthar A I K. 1935 SC 191 It was observed that every” will- 
ful and purpose fuU discrimination would be hit by the provisions of Article 
U In a latter case the Supreme Court however said that if a guasi judicial 
authority acts erroneously it cannot be challenged by taking shelter of 
Art cle 14 Parbhani Co operUlne Soctely v R T A , \ I R I960 S C 
801 


182 State locludes legislature 

The hgislaiure of a State falls jvitbm the definitioi of State as given 
in \riiclc 12 of the Constitution Where m a wnt petition under Article 32 
of tie Constitution of India the prayer was that the State of Madras be 
a^ked bv a writ of mandamus not to enforce the provisions of Act 32 
of ISSaitwas held that the writ petition was maintainable asitwasnota 
d «pute between private parties K K Kochunni v StaU of Madras. 
1‘a9(Surr)2S C R 316 AIR 1959S C 725 

383 State iniludes Income Ux department 

Tie ncome tax department of the Govern nent a’so falls within *he 
dfiiitnn of State as given m Article I2 of the Constitution of India. Bnfi 
Supply Co V l/mcw 0/ 1956 S C R 487 A. I R 1956 S C. 479 


384 Authority within the territory of India 

Judicial or quasi jiid cial authorities functioning m the temtones 
administered y the Government of India but outside the territory of India 
cannot be said to be authorities under the control of the Government of 
Ind a within the meaning of Article 12 of the Constitution of India and 
consequently Article 12 w ould not apply to such territories The Supreme 
Court cannot issue writs to such authorities The fact that such an authority 
IS appointed by ^vemment of India or IS pud out of Indian revenue or 
tha it IS under the rontrof of Government of India so far as disaplmary 
matters are concerned is irrelevant 


The a pyellate authority under the Motor Vehicle Act, 1939, at a time 
• See Vtrgiina v Ruer (1880) 100 U S 313 
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when Pondicherry was not part of India would not be undt r the control of 
Government of India for the pmposesof Article 12 of the Constitution. T1 e 
Supreme Court cannot issue a writ if the authority concerntd refuses to 
i.ssue a permit. Not only this the Supreme Court cannot quash an order 
which was passed before Pondicherry was assiriiiiated into Indian temtory. 
Even if it be assumed that there was <Uscriminatic.n no relief could be gi’.eu. 
The Chief Commissioner of Ponditbrny (the appellate authoniy under the 
Motor Vehicle Act) being quasi judicial authority was not under the control 
of Government of India within the meaning of Article 12 of the Constitution. 
K. S. Ramamutlky v. Chief Commisgioner Pondicherry, 1964 1-S. C R. 656, 
A. 1. R. 1963 5. C. 1464. 

385. Pondicherry not territory of India. 

The Supreme Court in the case of Mas/an v. Chief Comwiissiotiet 

PofufirAeny held that as the Exccutiv.e government was of the opinion that 
Pondicherry is not part of India, the Court is bound by such an opinion and 
cannot issue a writ under Article 32. 

3S6. Exercise of power to be in consonance with the Constitution. 

The fact ^at the words “in accordance with the Osnstitution” are not 
used in a particular statute isrfno consequence. These words are to be 
read by necessary implicat'on in every provision and every law made by 
Parliament on any day after the Ccn'rtiluticn came into force. Section 3 
of the Essential Coirmedities Act 1955 confers power to provide for 
regulation, or prebibtien of the prcducticn, supply and distiibuticn cl 
essential commodities. Itisfairand proper to assume that in giving such 

g ower Parliament did not intend it to he used in contravention of the 
onstitution ; Hartndera Kxmarw Union of India, 1960 2-S. C. R. 375 
A. I. R. 1S60 S. C. 430. 

387, The fundamectal rights are beyond legislative competence. 

The constituent Assembly bas delibeiately departed from some of the 
well known British conceptions regaidiog fundamental rights. India Las 
adopted in its Censtitutien a foiiral declaiation of fundamental rights wjiich 
are beyond the competence of any legislature except to the e.xtent and under 
the Conditions laid dqwn in the Ccnstitulico itself. In this respect we have 
loUowed the American rrcdel and have departed Ircm the British practice. 
These fundamental rights are a necessaij' consequence of the declaraticn 
made in the preamble of the Constitutior.: Bthram v. Slate of Ho miay. 
A. I. R. 1955 S. C. 123. The Crnsliluticn ccniains r.ot only a formal declaia- 
tioa but it provides also special provisions for theentorcement of these tights. 
So much so, the right to move the Supreme Court for the tnforceTmnt of the 
fundament^ rights is itself a guaranteed fundamental right. Thi.’tis not the 
casein the Air.erican constitutico. Rctnesh 7 ha far v. Slate of Madras. 

A. I. R. 1950 S. C. 124. These rights have not been inserted info merely for 
an individual benefit but they have been put there as a matter tf pohc}'. 
Behram v. Slate of Ectnloy. A. 1. R. 1955 S. C. 123. Thtsp aie rights 
which are not merely natural rights but are specically ccrfeiied by Censti* 
tution. Stale of Bihar v. Kan.eslvcr Singh, A. I- R. 1953. S. C. 252 
The existence of a fundamental right does not depend ufbn ihe fact whether 
it is being exercised or rot. In teKerla Edutalicn Bill, A. I. R. 1958. 
S. C. 956. 

388. Fucdsmcnlal tight cacoct be waived. 

The doctrine of waiver can have no application to the provisions of law 



120 SUPBEME COEIT 0» COHSTIIOIIOS OF INDIA 

Tulls ol m aSorloOE»,thta tor™ law m thi. context 

S ers to a po,aive legislative enactment The Indian Constit ition has evolv 
M a onnc^ple ol its own by cjmbiaing the Uvo element i e by striking a 
baiL?e between the British theoiy oi Pari amentary Supremacy and the 
American theory ol Judicial Supremacy Gopdn \ StaU of Madras A I R 
1950 S C 27 

189 Law repugnant to fundamental rights is void 

The fundamental rights constitute expereaS constitutional provisions 
whereby the legislativ power of th Slate is limited and at the same time 
Z. temnorarvwllof amaiontyisconirolledby paramount and permanent 
law settled bv the deliberate wisdom of tl e nation The characteristic is its 

paramountacy to ordinary State made law Gofalmv Stale of Madras 

A I R 19a0 S C 27 These fundamental rights are not mere pious wishes 
but they are more sacrosanct and the arc not 1 able to be abridged by any 
lasislativeor executive orderaeKcept tolheexteet p ovided in the Constitu- 
tion Slate 0 / Madras V Champakram Ram AIR 19olSC 226 Where a 
o ece of legislation is sought to to be declared as ultra vires it is the duty of 
the court to ascertain whether the light claimed IS one of the rights guaran 
teed by the Constitution and secondly whether the right is affected in a 
manner not guaranteed by the Constitution 

390 Siprit of the ConstituUoa urelevaot 

A court has no power to deciar- a p ece of legislation void merely on th* 
ground that it is opposed to the siprit of the Constitution There must be some 
thing express m the Constitution on the basis of which it can be said that the 
law IS repugnant to fundamental lights Gopatan v State of Madras AIR 
IJoO S C 27 A couft cannot declare a law to be void on its own conc-jx- 
tion of right and wrong What is to be seen is the effect and impact thereof 
and the ampl tude of fundamental rights In r- Kerla Education BUI AIR 
19o8 S C 9a6 


391 Infringement of FundamenUl RigbU Law is void, exception is 
Article 31 

Where a law infringes fundamental right that law is void But there are 
certain exceptions to this general rule as contained in Article 31(a) and every 
attempt should be made to harmonise Article 13 and Article 31 (a) so that 
the two may co-exist KK hoihmiv State of Madras AIR 1960 S C 
lOaO 

392 Void law app led to persons not having fundamental rights 

Laws rendered void by Part III ol the Con ttuti p will continue to 

operate on person who cannot claim fundamental rights e g aliens Behram \ 
Stale of Botnlay (1950)1 SCR 613 

393 Void law can be made good 

LoW inconsistent with fundamental rights can be amended so as to 
remo\ e the inconsisteney and will render acts done subsequent to am-ndment 
valid and binding Behramv Stale of Bo nbay (ISau) I S C R 613 

Simila ly by amending the Constitution repug lancy can be removed 
and the law will become valid from the date prescribed in the amendment 
Bhikaji V State of M P 19i» (2) S C R o89 



Laws Incomsistent with Fokoamental Rights 


121 


394. Law cannot b: declared void retrospectively. 

Article 13 has no retrospective application, an order passed before the 
Constitution cannot be challenged : Pannital v. Union of India, A.I.EL 195/ 
S.C. 397. The entire Part HI includm" Article 13 's prospective. 
Existing law can be declared void with effect from the commencement of the 
Constitution and transaction completed bef we it cannot be rendered void: 
Keshivan v. Stale of Bom’^ay, I9>1 SC.R. 228 But void procedure cannot be 
followed and applied to pending proceedings H wcver proceeding or part of 
proceedings compWei before the enforcement of Con<tiruti3n are immune from 
attack. Lachhman Das v. Stateof Bombay. \B52 SCR. 435. A.I.R. 1952 
S.C. 12; Qasitn Razei v. State of HydrabaJ 1953 SC, R 589. A.I.R. 1953 S.C. 
156. 

395. Question of constitutionality of Law can be raised only by afificted 
persoi s. 

Only that person whose rights are adversely affected by certain piece 
of legislation can raise the question of the constitutionality of that law. 
There must b'! a direct i upact on the fundamental rights of the individual 
concerned: CAaraii;* Lai v. Union of India AI.R. 1951 S.C. 41; AVni Sukh 
Dass V. State of XJ.P., A.I.R. 1953 S.C. c84. 

396. Against whoca fuadamental rights can bo enforcod 

It is only against the State and not agamst private individuals that 
citi 2 ''n can seek the enforcement of bis fundamental rights: P.D. Sha-ndisani 
y. Central Bank of India, A.I.R. 1953 S.C. 59, v. StaUofMalras 

A.I R. 1950 S.C. 27. 

397 Rights not ezpressd or declared as fundamental rights cannot be 
enfoteed-Spirit of Coaslltutios U irrelevant. 

Tnere must be violation of fu.idamental rights expressly mentioned in the 
Constitution, ilerely because the court is of the opinion that the Act of 
the legislature is against the spirit of the Constitution is no ground for 
declaring the same as void. A right is fundamental only when it is expressly 
included in part third of the Constitution: Gopalan v. State of Madras, A.I.R. 
1950 S.C, 27. 

For example Article 265 gives rise to .a constitutional right but it cannot 
be enforced by the Supreme Court under Article 32 because it is not a funda- 
mental right. It is a mere constitutional right. Ramjilal v. Income Tax 
Officer. A.I.R. 1951 S.C. 67, 

At the same time, there is well known and an established principal of 
British jurispudence which may be treated as a part of Indian Law also 
that the execu ive is bound to respect an ordinary iegal ri^ht -of a subject in 
the same way as a fundamental right. 

398. Directive Principles of Sute Policy cannot defeat fundamental 
rights. 

Where there is a conflict between a fundamental right and the directive 
Principles of the State Policy, the fundamental right will prevail. Tne State 
is free to act in accordance with the Directive Principles set out in part IV 
of the Constitution but at the same time there should be no infringement of 
any fundamental right : Slate of Madras v. Champakram, A.I.R. 1951 S.C. 
S.C. 226. 

The Courts should adopt the principle of J.armonious construction while 
determining the scope and ambit of the fondamental right, while keeping in 
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view the directi% e principles of the State policy /« re Kerala E^ucahen Bill 
AIR 1958 SC 9o6 

399 American decisions, when to be followed 

The Amrr can decisions are not to be followed blindly But when the 
fundamental rights piien by the Constitution are adopted from the 
American const tutJon there is no harm rather it would be legitimate 
and proper to refer to the deci'^ions of the Supereine Court of the United 
States of America for they may help in determining the true nature, 
scope and e^tent of the right Exfress News Papers v Union of Itidta 
A I R l9o8 S C 578 Slate of V P v Deonan A I R I960 S C 1 12d, 
Velluhtnnely Rt sene Bank oj India AIR 1962 SC 137 (see paras 60 64 ) 

400 No power to issue writ against quasi Judicial bodies n 
Pondicherry before merger 

Article 12 would not apply to such authonties which are functioning 
outs de the tem*ory of India Theiefore judicial or quasi judicial authorities 
functioning in the territory admini'teicd by the Government of India but 
outside the territory of India cannot !:« <^d to be authorities under the 
control of the Government of India within the meaning of Article 12 The 
Slifrcme Court of India cannotwhile exercisngits power under Aiticle 32 
issue a writ against a quasi judicial authority outside the territory of India 
though that authority IS appointed by the Government pJJjidia, Thus 
the appellate authority under the Motor Vehicle Act acting in Pondicherry 
when Pondicherry was not within the territory ol India would sot be under the 
control of Government of India and the Supreme Court refused to issue a writ 
against the appellate authority The Supreme Court cannot issue a writ against 
such appellare authority passing an ord-r before Pondicherry became a part 
of India as the Constitution of Inda is not retrospective The Court 
m this case tilled on an earlier decision reported as hSaslhan Sahxh v Chief 
Cof»mr AIR 1962 S C 797 This being so it was held by the Supreme 
Court that the petitioner cannot avail ol the protection guaranteed by 
Article 15 of the Constitution KS Ramanurthy v Chief Commisstaner. 
Pondicherry A I R 1963 S C 464 


401 Only judiciary can declare (be Law lo be void 
The Constitution authorise* only the judiciary to decide whether a 
piece of legislation is void or not Ram SiiigA v State of Delhi. AIR 1951 
S C 270 


The power of the Court to declare a law as unconstitutional unde 
Article 13 has to be exercised with reference to the provisions of the specifi'' 
legislation which is impugned It may be possible that the legislature ma‘= 
enact two different Javrs but m substance thej may form one legislation IT 
such cases the Court has the power to disr^ard the form and tr^t both th" 
Jaws as one law and stnle them down if for instance in their coniunctio® 
they result in discnmiration, but where there air two different Govemmenn 
or two different Legislatures then it is not to the Courts to adopt thet 
above course by reading the two laws m conjunction Stale of M P v 
G G ilandaiier AIR 1954 S.C. 493 19o5 S C R 599 •' 


AmeUdmeoir bui „ot Ccoslit^l.ooaJ 

Law must be taken to mean rales and legulations made ;n the exercise 
of legislative power but the pravisiQiis of the Constitution itself or any 
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subseqsequent amendment made in the Constilutioa cannot be attacked on 
the ground of their repugnance to the provisions of Part III of the Constitu- 
tion as these amendments are made in the exercise of Constitutional power 
and they do not come und«r the term law. So the operation of Part Twelfth 
of the Constitution which confers on the State the power of alteration cannot 
be challenged as violative of the fundamental nghts. SAankri prasad v 
union of Itidia I. R. 19SI S C. 45S. But see /.C. Co/rAnAlA's case deci- 
ded by Supreme Court on 26 2.1967 in which it has been held that constitu- 
tional amendment cannot abndge fundamental rights 

403. Bye Law. 

A Municipal Bye-law which is in contravention of fundamental rights, 
must be struck down as ultra-sires of the Constitution. Thus a municpal 
law which places unreasonable re.strictions on a person to carry on his busi- 
nees or where a Municinal law passed before the Constitution ram>» in force 
has the effect of precluding a person from carrying on his trade, within the 
Municipal area, it n ust bs struck down as unconstitutional. Rashid Ahmed 
V. Municpal Board Kaisaner.A. I- R. 1950 S. C. I6J 

The bye-laws of a local body must be liberally interpreted and it should 
bepresumed that it will be reasonably administered by those who have been 
given the powers to administer it 

404 Firman of Ruler is law. 

So distinction can be made between an c.xecuti\-e order issued by an 
absolute ruler and a legislative command issued by him. The universal 
principle in regard to the scope of the powers inherently %'esting in sover- 
eignty applies as much to Hindu Monarch a> toany other absloute Monarch. 
Thus a firman issued by the .Maharana of Udaipur in 1394 would constitute 
law and the affairs of the- Nathdwara Temple and succession to the office 
of tilkavat would be governed by Firman Issued by the Maharana: Tilkayal 
Shri Govind Lai Ji Meh,iraj v. Sla/e of Rajasthan, A. I. R. 1963 S. C. 1633. 

405 Notiflcatiaa. 

The constitutionality of a notification is open to the attack of being 
as unconstitutional. A notification issued under certain statutory provisions 
has tte force of law as it owes its legal efficacy to that statute. It is not 
essential that the legislature itself should issue such a notification; Stale of 
Bombay v. Balsara 1951 S. C. R. 639. 

Where a notification issued under an Act infringes the fundamental 
rights, it can be questioned, thoogh the Act under which is issued is vahd 
^taunubhia A. Gandhi vs. Union of India, A. I. R. 1961 S. C. 31 (1961) 1. 

S. C. R. 191: 1958. S- C. 538 : 

406 Admmistrative order caocot have the force of law. 

Bihar Education Code has has no greater sanction than an administra- 
tive order or rule and, therefore. Article 182 of the Bihar Education Code 
was held not to have the force of law. 

Article 182 of the Bihar Education Code could not deprive the Managing 
Committee of its rights in th«* property of the school which iras under its 
management. The Code which provid«*s for wilhd'awal or withholding of 
recognition in the case the managing Committee O' a school does not carry 
out the directions of the Board of S^ondary education, has no greater sanc- 
tion than an administrative order or rule. It is not based on statutory 
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authority which could give It the force of law DwarkmalkTeuari v Stale 
BtUr.Al'R l9o9S C 249 

40/ Law if include ccnstitutional Amendments 

The term law does not include constitutional amendment and Article 13 
(2) does not affect amendments made under Article 361 Shaitkrt Prasad v. 
uittonoflndiaA I R 1451 S C 548 1931 S C J 772 1952 S C R 89 
Thisview has been over ruled in / C G<dkHalhs case decided by Supreme 
Court on 26-2 1967 m which it has been held that Fundamental rights 
cannot be mcdifird or abr ged 

40S Only bad portions of law arc to be (truck down 

Article li(l) docs not necessarily make the whole statue invalid after 
the coming into fi rce of the Constitution Only those portions which are bad 
piovided these can be separated are to b’* declared as void Habib 
Mohatnindv Slate of Hydera^d \ 1 R 1953 S C 237 1903 S C R 661 

409 Couitsnot to lock bthind (be appearance etc of the law 

Whle interpret ng Article 13 the Courts should not lock behind the 

names forms and appearance to discover the character and nature etc of 
the legislation but it «hould e>amme its substance Duarkadass v. 
Sholafiuf Spimng 6 Weaving Co Lid A I R 19o4 S C 119. 1954 SCR 
671 1054 SC A 132 

The presumption is alvvavs in favour of the constitutionally of the enact* 
irent Mahetit Mchdos v S P Saht A I R 1939 SC 642 

410 Fretun-puon 18 (bat the act i$ valid 

Where the validity of a statute is cballanged there is a presumption that 
the statute IS validly enacted The Courts may consider the history matters 
of common knowledge and proof by affidavit to ‘how rrasons for the 
enactment of a law Hamdard Dwakhana v Union of India AIR 1960 
S C 544 (1960) 2 S C R 671 1960 Cr L Jr 732 

411 Article 13 is not retrospective and will not apply to pending 
proceedings 

Proceeding* were <1ailed against a person under section 
18 (1) of the Indian PiC's (En ejgency Powers) Act 1931 for publishing 
a pamphlet These proceedings were still pending when the Constitu 
tion of India came into force The argument raised on behalf of ihe pub 
lisher was that with the coming into force of Article 19 (1) (a) of the Consti- 
tution of India, the relevant provisionsof the Press (tmeigmcy Powers) Act 
became void under Article 13 (1) as they were inconsistent with the fundamen 
tal rights It was held that every statute is pnma facte prospective, unless it is 
expressly or by necessary implications trade to have retrospective operation 
and this general rule of interpretation should 1 c applied for the purposes cf 
interpreting the Indian Constitution The majorit} of the Judges were of the 
i pinion that as the fundamental rights became operative only and from the 
date of the Constitution the question of inconsistency of the exi'ting laws 
With those rights must necessarily arise on and from the date tho'e nghts 
came into being It was observed that Article 13 (I) cannot have retrospec 
live optration but IS wholly prcepective Regarding an act done befcrc the 
cctrmencement of the Constitution in contravention of the provisions of any 
law, which after the Constitution becoires void the incon*i'tent law is not 
wiped out so far as the past act is concenied. 
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1 he minority of Judges consisting of Fazal Ali and llukerjee JJ. held 
that with regard to incohate matters which matters were still not determined, 
when the Constitution came into ftjce and as regards proceedings whether 
not yet begun or pending at the time of the enforcement of the ConstituFon, 
a law which has been declared by the Constitution to be complety ineffect- 
ual ran no longer be applied: Keihvon Madkia Menon v. The Stale of 
Botf.bay A. L R. 1951 S. C. 12S 1951 S. C. R. 228, Pauua Lai v. Umcn of 
India : 1957 S. C. 397, 

412. Law void abnitio cannot be revived. 

Power to rrake Jaws under Article 245 if subject to protsion of Article 
13. A law which ts void abnitio cannot be revived and the doctiine <f 
eclipse bas no application. Where the U. P. Transport Service (D tehp- 
ment Act of 1955) passed on 24tb April, 1955. was declared to be void, it 
was held that it cannot be validated by a subsequent constitutional amend- 
ment made on 27th of Apiil. 1955: Deep Chand v. Stale of U, P, A I. R 1959 
S. C. 648, 1S59 2 S. C. R. 8. 

413. Statute void for uncunstitulloDalty is dead. 

Where the U. P. and tenure (Regulaiun of transfers) Act was held to 
be void as violating Article 31 (2), it' was held that the doctrine of eclipse was 
not appliuble to post-constitution legislation as the statute void for uncons- 
tiooalitv is dead and cannot be revived. Mahindtrfal v. Stale of U. P. A.I.R. 
1963 S.'C. 1019; Deep Chund v. State of V. P. A 1. R 1954 S. C. 64» 

While giving this decision the Supreme Court over-ruled A. I. R. 
1957 Allabal^d 549). 

414. Right guaratecd by a firinao cacset be revived on the coming 
into force of the Consiitutlon. 

WTiere a firman was issued by Nawab of Hyderabad prior to the Con- 
stitution, it was held that the right did not revive after the coming of the 
Constitution and the right to possession ofDaragahuas destroyed: Director 
of Endoxtment C(\t. of Hyd. Vs Akaram Alt, A. 1. R. 1956 S. C. 60. 

415. Fre-ConstiCution Laws. 

Pre-constilutional law is not effected when the law is declared to be 
void in consequence of ihe coni'og into force of the Constitution; Syrd 
Qasitn Ratvi v. State of Hydraiad, A. 1. P. 1953 ?. C. ISG.PannaLal v. 
Union of India, A. 1. R. 1957 S.C. 397; Keshvan v. State of Bombay, A. I. R. 
1953 S. C. 128. But there is an exception to the above rule which may be 
stated as follows : 

A citizen is irtitJed to a iundamtntal right both as to asubstantive as 
well as procedurallaws. So far a liability under substantive law is con- 
cerned, such liabitly is not wiped out if incurred before the Constitution 
mereiy because that law has been declared as void. As regards the proce- 
dural matters, theie are two propcsitions; if proceedings are already going on 
then the validity of the procftdiEgs already taken place cannot be called 
into question cn the ground that the procedure followed was against 
the fundamental rights conferred by the Constitution. But as far as the 
future stages of the picceedirgs are concerned, a person is entitled to claim 
that the prcceedirgs shculd net be followed as thev violate his fundamental 
right: Razii v. Slate of HydTaiad,A. l.P. 1953 S. C. 150 ; 

klohd V. Stale oj Hydrabad A. 1. R. 1953 S. C- 2S7 : Lachman Dai$ v; Slate 
of Bombay A. I. K. 1952 S. C. 235. 
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416 Effect of court declanog Act to be void 

Once a la V has b en struck dowa as unconstitutional it only means that 
aCourtcanno take any notice ol it Behratt Khurshidv Bonbay Stale 
\ 1 R 19-13 S C 121 The effect of a judgment of a Court declaring an 
attob ultravirea IS not that the Vt n»ver exited or las cea ed to exist 
The only effect i« that so long as the ju Igmenl stand , the Courts m the 
State will dec] ne to recognise the mpugncd \ct No objection will be 
availabe il an amending Act remise the repugnancy It is wrong to say 
that the amending \ct validates something which was not good 

417 Cl (1) & (2) of Ailicela 13 enacted by way of abundant caution 
The inclus on ot clause I and 2 in the Indian Cons ilution appears to be 

a matter of abundant caution Even if they were not there the Coarts have 
the power to declare enactment void and inoperative if any of the funda 
mental right was infr nged by any fundamental right 

The clauees are not very mater al for d-clanng the question as to what 
extent it is permitted to be abridged by th** Constitution itself A K 
Gopalatt \ Stale o} Maitas AIR ISoO S C 27 

418 Citizen possessing fuodamenu! right can a one claim rebef 
Rel ef cannot be claimed under these articles by a citizen not possess 

mg fundamental light The provisions of ait cle 13 (1) come into play in 
Its relation to the freedom guaranted in Article 13 (1) of the Constitution 
The Article does not declare any Uw void independently of the existence of 
of the freedom guaranteed by pan 111 A citizen must be enjoying a funda 
mental nght before he can move the Court to declaie a law void A person 
not possessing the right cannot claim the relief D K tfahhtrajtab v Stale 
of Mysore A I R. 1932 S C 339 1932 S C R 744 1932 S C A d 93 
1932 a C J 490 I L R 15)33 Mysore 142 7 D L R S C 334 A 

Coipcration not be ng a citizen cannot claim Fundamental Rights Barium 
Che meal v Company Lav Baord A I R 1967 S C 29a SI Corpora 
tion V Commercial Tax officer A I R 1963 S C 184 


419 Directive Principles cannot abridge power to legislative 

Tne directive principles of Mate Policy as contained m part IV of the 

Constitut on of Ind a cannot over ndc or abridge the power of the legislature 
to make laws Articles 13 ( ) only sav s that the laws which take away or 
abridge the fundamental rights are not to be enacted as contained in Chapter 
111 of Constitution A harmonious interpretation has to be placed upon the 
Constitution and when it is so interpreted it means that State should certainly 
implement the directive prmaples but it must do so in su h a way that its 
law do not take away or abridge the fundamental rights Mohamad Banif 
V SlaU of Bihar AIR 19d3 S C 731 1933 S C A 733 1958 S C A 
973 


420 Subjective Opinioa 

Bombay Land R-guJa£wa Act fWS as amended by Act 2 of 1950 and 
intrawires It was said that the words opinion 
of State Government as used m secti«»i a of the act signify subjective opm 
ion which IS not subject to objective tests Sh Ltlahalibai \ SfJe of 
Bombay AIR 193? S C. 329 ■' 

421 Repeal & expiry of temporary Acts 

•^here is a difference between declarmg a law to be void and the effect 
of the repeal of an Act or exp,ry of a temporory Act Keshah v Stale. 
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A. I. R. 1951 S. C. 128. 

422. Retrospective effect: 

where cert^n inconsistency is removed by making a constitutional amend- 
ment which gives a retrospective elfect in removing the inconsistency, such 
a law cannot be challenged: Bhikaji v. SlaU of M. P., A. 1. R. 1955 S.C. 781. 

The word void in Article 13 (1) cannot beheld to mean that the void 
law is oblitrated from the statue book. Beltratn v. Slate of Bombay A. I. R. 
1955 S. C. 123. 

423. Validity of law cannot be deterxnined unless properly raised. 
The Courts are placed under a duty to decide about the validity of legis- 
lation. But they can do so only vvhen the question is properly raised before 
them: State of Madras v. V. C. Roi®, A. I. R. 1952 S. C. 196. 

424. Test for determining validity of law. 

The test for determining the constitutional validdy of any statutory 
provisions are : — 

(i) whether it is inconsistent with any of the provisions as laid 
dov n in Part III of the Constitution, and 
{ii) whether it trasfls beyond the legislative competence of the 
legislature which has enacted su<;h a law. Where the law pur 
porting to authorisetlie iirposition of the law is wide enough 
to cover restrictions, both within and without the limits pro- 
vided by the Constitution and where it is not possible to 
to separate the two, the whole law is to be stiuckdown. 
Rouiesh Thafur v. Stale of Madras, (A.I.R. 1951 S.C. 124 
Chutlaman Rao V. State of M.P.; A.l.P. 19Sl S.C. 1951 S.C. 
118, 

(iff) the presumption is that an enactment is constitutional ; Slate 
of Bombay v, Balsara A. I. R. 1951 S.C 318) CAarflnjif Lai 
V. Union of India, A. I. R. 1951 S. C. 4f. 

(iv) But when the enactment on the face of it is frund to violate 

fundamental rights, it must be declared invalid unless those 
who support it bnng it within the purview of the exceptions 
laid down in the Constitution; Saghir Ahemed v. Slate of V.P. 
A. I. R. 1954 S. C. 728. 

(v) A law cannot be declared to be void merely because it is found 

that it is contrary to the spirit of the Constitution; Gopalan . 
V. State of Madras A, I. R. 1950 S.C. 27. 

(vi) It is not proper to assume that those who are responsible for 

administering law will administer it in a manner which is 
arbitrary caparaciens and without taking the feelings of 
the people into conrideration. The proper approach is that 
those entrusted with the task of administering law will 
administer it in an honest manner. 

(viii) In deciding the constitutionality of statute, the provisions of 
the Constitution and not the sentiments or convenience of a 
party should be taken into considt ration. 

425. Oiscrection of the court to examine the constltutnality of 
the Statute. 

There are express provisions in the Constitution cf India enabling the 
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Tudiciary to examine the constitutionality of a statute This power of judi- 
cial review consists in seeing whether a particular statute js in conformity 
with the Constitution of India or not This is not the case in America 

There the b ipreme Court has resumed cctmsive powers of reviewing legisla- 
tive \cts under cover of the widely interpreted due process clause m the 5lh 
and 14th amendment Thus the Courts are only performing theconstitu 
tional duty when hey are reviewing a particular pi ce of legislation and 
jt IS not merely done wi h a desire to title at legislati e authority in a 
crusader s spirit As far as the fnndam'ntal rights are concerned the 
Supreme Couit of India has been assign d the role ol a guard an to protect 
the lundamental rights Stale oj \ti’drai \ VG Rao A I R 1952 S C 196 
19jISCR 597 

426 Person directly affected can challenge the law 

The Courts should not allow friendly parties to contest the validity of a 
law on an agreed statement of farts The Court- will not allow judicial 
review m a case where there is collosions between the parties which has been 
termed m • United States as a test case or a test suit This limitation means 
that the constitutionality of a law should be determined only when there 
IS booafide litigation The above doctrine as is applicable jn the United 
States IS true so fa a .Indian Constitution is concerned In India a 
friendly or a lest suit would be thrown out of the Court Though there 
15 no direct case giving support to the above view, but the Supreme Court 
in Dtearftfliiass V Skolapur Spinning and Weaving compaiy (1954) SCR 
674 observed that only a p»rson w lo is directly agected by law can challenge 
the validity of that law A person whose own right or interest has not been 
threatened cannot get a declaration to the effect that a particilar law is 
void 

The above principles have generally been applied in India It is a well- 
established principle that Courts will not decide a point only for acadernic 
interest Central Bank v Workmen AIR i960 SC 12 But if the 
cause of action still subsists after repeal of a law the matter can be decided 
In the case of Commitsioner of Hindu Religions Bndownenl v Lukskmi 
Nandra 1954 SCR lOOS where during the pendency of proc edings for 
judicial review, the statute under attack was repealed by another statute 
but which gave sanction to the orders and notifications issued under the 
old act which had given nse to a cause of action the court allowed the 
petitioners to make proper amendments and seek pronouncement regarding 
the constitut oiiality of the new law 


427 The question must he substantial 

The doctoine as enunciatid m America has been expressly incorparated 
in the Constitution For example. Article 132 (1) expressly says that a case 
must involve a substantial question of law The word substantial so used 
has a technical meaning And a qu»stions ceases to be substantial if there 
IS already an authoritative pronouncement on the point so as to leave no 
room for doubt or for controversy Hie Supreme Court of India in a number 
of cases' has refused to hold the question of interpretation of Article 14 of the 
Constitution to be anv longer substantial Slate of I S- K v Ganea Suieh 
A I R S C 356 ■' ^ ® 

42S W^iat is a constitutional question 

A questio n which requires constitubonaJ interpretation also comes under 
*Sce Chicago and GT R Co v weimen (1932) 143 V S 33 
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the category of substantial question. A constitutianal question is one which 
require the interpretation of the Constitution .that- is s >me clause of the 
organic law itself. *Harivishuu v. Ahmed, A. L R. 1955 S. C. 188. A wrong 
interpretation of an .\ct, even though some writ may be issued or refused 
on the basis of such interpretation cannot be c.illed a substantial question 
of law as to the interpretation of the Constitution. 

429. Constitutionality not to be determined if case can be disposed 
of otherwise. , 

This American doctrine implies that the Courts can enter upon questions 
ol constitutionahty only when there is absolute necessity or the circumstances 
are such that tlm interpretation >s unavoidable, for the ascertainment of the 
rights oflhe parties before tfie Court. It follows from the above that where 
it impossible to decide a case without going into the ques-ion of constitu- 
tionality of the law, then the Court should not do so. This doctrine should 
be strictly ubsetved. 

. In State oj, Bihar v. llurJul Mills (1960) A.I.R. 1960 S C- 378 it was 
ohser%*ed ,"itt cases where the vires of a stalutory provisions are challenged 
on constitutional grounds, it t$ essential that the material ’ facts should first 
be clarified and ascertained with a view to determine whether the impugned 
provisions are attracted or not. U they are. the constitutional challenge to 
its validity must be examined and deaded. If, however, the facts admitted 
or proved do not attract the impugned provisions there is no occasion 
to decide the issue about (he vires of (be said provisions. Any decision on 
the said question, would in such a case be purely academic. It follows, 
therefore, when.the v'res of an act is challenged, it must' be seen firstly that 
the provisions which.are being called in questions.are attracted to the facts 
of the case, and secondly whether the case can be disposed on some other 
ground or not. 'This priuciple is also applied where the High* Courts 'in 
exercise of their powers under Article 2'28 withdraw a case bom a subofdt- 
nateCourt. In cases where a suit cannet be disposed of withoutgoing into 
the. question of constitutionality, the Couit is bound to withdraw the suit 
atonce. 

. 430. . .The court will decide only those matters which are necessary 
for the disposal of the case, . . > . ' ^ ■ 

This principle implies that the Courts will not decide questions- beyond 
what is necessary for the immediate issue.',* In other words, ' the Courts 
are reluctant to set forth a rule of constitutiooaL' law broader than which is 
required for the facts to which it is to be • applied. < This' principle has been 
strictly applied so much so that even in cases which may* lead to multi- 
pYicity ol proceedings, it has been strict1y> adhered - to. ' Shaglf A\med v. 
State o/f/.f'.; A I. R, l955S.C{728;5*CTAii5«n V. I.:R;-I954 S.C. 

745. In Surajmal v. Vishvanalka A.I.R. 1954 S. C. 545 a case under the 
Indian income-tax Act sub-section (I) and*{4) of section of the ACt provided 
lor a reference of Cases for jnvestigaticm by a Commission. Tb^-prdvisions 
were challenged on the ground ^at .they • deny equal protectfos and the 
Court came to the conclusion that the reference had been made under sub 

•Where the question is whether the provLions <<f an Actbave been 
correctly applied to the facts' of a partic ilar case it cannot be-said that the 
question is one which can be called substantiaL Rex v. AbJuloiii 1949 
FLJ 133. 
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actual levy. Immunity Co. v. SUte of Bihar 1955 2 S.C.R. 603. Where the 
mere operation of some law is against the fundamental rght of a person, 
and the law by coming into force takes away or abridges his fundamental 
right, the person concerned can atonce come to the Court without waiting 
for further aution hv the State which may threaten his fundamental right: 
Kochnni v. State of Midra^. A.l.R. 1959 S.C. 725. 

432. The question must be raised at a proper stage. 

.. \ Constitutional right is liable to be forfeited by the failure to make a 

timely assertion of the right before a tribunal having jurisdiction to deter- 
mine it:* The question must be raised at the earliest opportunity. A person, 
cannot be allowed to challenge the constitutionality of a statute under which 
he is convicted for the first time in appeal. The doctrine above stated is 
also applicable in India. And it is necessary that it should be properly en- 
forced so that the judicial proceedings may proceed in a disciplinary manner. 
Chouse V. State of AnlAra A. f. R 1957 S.C. 246. But it should not be 
applied in strict manner which may result in the forfeiture of a funda- 
mental right. The Supreme Court of India has la d down that a party will 
be aljqwed to raise a question for the first time svhich requires an investiga- 
tion of fact. Jagan NaHi v. Harindar 1958 S. C. 240. Rameshwer v. 
•Sfdie e/ dssaiit 1954 S. C. R. 126. Similarly, a Court should not interfere 
unless the person whose right has been affected has evhausted all available 
remedies available to him. But the Supreme Court of India has been em- 
powered to entertain questions under Article 32 of the Constitution and in 
these cases it is not necessary for the person to exha’ist-this remedy before the 
State High Couit under Article 226. Ronush Thapar v. Stale of Mad. IflSO 
S C. K. 594. Not only this where there is an adverse decision under Article 
226, a person may apply t < the Supreme Court under Article 32 without 
undergoing the more lengthv process of getting the judgment of the High 
Court quashed in appeal. But this practice has not been encouraged by the 
Supreme Court. A. K. Gofalan v StaU of U. P. 1955 S.C.R. 163. 
Asvaniv. R. Bindra A. I. U. 1952 S. C 369. 

433. The question must be Justiciable. 

The Constitution may have many commands which may not be enforce- 
able by Courts because * hey fall outside the conditions and purposes that 
circumscribe the judicial action. There must be some htigable controversy 
before the olaintiff can ask the Court to adjudiCate.In some cases which are 
known as 'political' the Courts have refused to interfere on the ground that 
they aie not justiciable. There are ceitian provisions which have been 
declared by the Constitution its»lf as non-justkeable, such as. the directive 
Principles of the State Policy as contained in part IV of the Constitution. 
State of Bombay v. Baissara i9St S.C. R. €62: v. Slate of BtAar 

A.l.R. I958S. C. 731. Another provision contained in the Constitution 
is article £63 which is non-justiciable. "Riis Article relates to the disputes 
arising out of any provisions of a treaty agreement etc. entered into by any 
ruler of an Indian State with the Government of the Dominion of India. 
Even the ruler which is ^grieved by sone legislation is not entitled to 
challenge the constitutionality of any law on the ground of violation of 
Article 362. Visheshaar v Slate of U. P. i952 S. C. II. 1020. 

See the American decisions on the point : VaAns v. United Stales, 321 
V. S. 414 and Haratfdoit v. George (1935) 292 U. S. 447. 

•See Colegrohe v. green (1946) 32S U. S. 549. 
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434 Respect for long standiog legiAlaUve practice 

It IS a rule of coJTiition law that for the interpretation of all statutory 
instruments due respect should be shown for long standing legislative 
practice Slate of Bombnv v Untied Ptolots, AIR 19o3 S C. 2o2 

435 The uijury must be to the ptaintilT individually 

The American view IS that a person is not entitled to seek a rtlief or 
an declaration m the interest of the ojmmunit) as a whole • An injury 
must be to the person who challenges the constitutionality and not to a 
third person who is not before the Court The complainant cannot succeed 
because some one else may be injured It does not make any di^erence 
even if the person who is injured are ol the same occupation or of the same 
race It is a clearly established principle that it is the injury to the com- 
plainant and not to others which enable the Court to intti fere •• A Doctor 
canno^ be allowed to challenge the valdity o! an \ct on the ground that if 
the statute is passed or is enfctfced the life of hi» patients would be endangered 
A further crolluary which flows from tlie above principle is that a petson is 
entitled to challenge the constiiulionlity ol a salute only to the extant to 
which tt affects his nghts t Uut u may be seen that the American deci ions 
on this point are not very cons stent and it l)a» been held mac ase that the 
above principle is only a rule of practice and the Court can entertain 
questions in a proper case where the need outways the logic behind the rule 
of practice tt Thus a school was allowed to assert the rights of parents 
Similarly a bus sness man was alhwed to question the validty of astatue 
which sought to mt<;cfere with the freedom ol hts person 

In India there is not much laiv on the subject But so far as joint 
Stock Corpoprations are concerned there are some broad | nnciples w hirh 
can be f 'owed It has been he'd that the Corporotion has a legal entity 
which IS diherent from that of its Share-holders Hence a Cor^ration is 
entitled to challenge the valdity of a law depending upon the fact, whether 
the Dghts of a Corporation of the Shareholders arc affected CAaranii Lai 
V Union of Indta IPoO S C R 863 The same principles is appi cable when 
an application is filed under article 226 Stau of Onsw v \ladan Coital 
1952 S C R 21 ^ ’ 

436 Waiver and Estoppel 

As far as waiver is concerned the doctrine of waiver can have no 
application to the provisions of law enshrined in part third of the Constitu- 
tion It is not open to an accused person to waive or to give out his 
constitutional right ond get convicted. Bekram v Ahurshid AIR 19o5 
S C 123 

437 The pleading must be adequate 

It IS not sufficient to throw vague hinU that there may be other ins- 
tances of like nature which are not speafically m-ntioned m the petition to 
enable the Party to get a declaration that a particular law is void because 
the Legislature has acted in an arbitrary manner CharattjiUal v Union of 

See* Massuaclissets V Afefon (192^ 262 U S 447 
U S.'44^” -^hrWsort (1914) 23S U S and Tthton v Ullman 1943 

tFlmi«i»!^v RAoirs (1947)331 U S 100 
215 7arAson364U S.249 andRifcfcmaiiv Milcltelt (1947) 
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Iti4ia (1950) S, C. R. 869, Amirunisa v. itehbub 1953 S. C. R. 404, Harttam 
Stngh V. a, T, A. 1954 S. C, R. 371, Said Mohammad v. Slaio of Andhra 
1954 S. C. R. 1117. It is for the petitioner to prove that there has been a 
discrimination between persons situated in like circumstances. Where the 
discrimination is apparent on the face ci (he statue it is for the party «ho 
supports the alleged discrimination to prove that there is a reasonable basis 
for the discrimination ; ^ait of Rajasthan Manohar \954S).C, R. 996. 

438. The challenge must be specific. 

The general rule of pleading as contained in the Ci\il Precedure Cede 
has been applied to the constitutional casea also. It is absolutely essential 
that the pleading should state those facts Khich will put the defendants on 
their guard and tell them what they have to meet when the case comes on 
for trial. The defendant should not be put in an embarassing positkn; 
Chandra Mchan v. Slatt of V. P. A. I. R. l£e6 S. C, 19S0. 

439. Doctrine of Stare Decisis. 

This doctrine in its literal meaning means to stand by the decision. 
^Ihat is meant is that the Couits should, in order to create a certainty in 
Jfgal ■ proceedings, abide by tbe decision already given by it, and this 
doctrine is blindly fcllowcd by tl e "He use of Loids in England. 

The Supieme Court has expiessed the view that the Court should be 
slow to reverse an earlier decision unless there is a change in circumstances 
and in cases where it is possible to lake two cpinion.< it is not very proper to 
or'«r*ri{e a previous decision ; Btneat Immuntly v. StaU of Bihar 1957-2 
S. C. R1 603 : ■ Recentry the Full Court of Supreme Court by a majority 
judgment reversed • tbe earlier decision and held that the fundamental 
^ghts cannot be abriged: Colak Nash ta$t decided on 27>2>]967. 

440. Doctrine of severability or separability : 

In certain cases a questioa arises that when a part of the statute is 
unconstitutional whether the whole of the statute is to be declared void pi 
only that part which is unconstitionaJ should be declared as such. And in 
fhese cases the use is made of what is known as doctrine of severability or 
separabihty. Th’S doctrine means that if an ofiending provisions can iM 
separated from that which is constitutional then only that paat which is 
oflending is to be declared as void. Article 13 of the Constitution uses the 
words-'to the extent of such inconristency be void', which means that 
when some provisions of law are held to be unconstitutional then only tbe 
repugnant provisions of the law in question shall be treated by the Courts 
as void "and net the whole statue: Qasim Ratvie v. State of Hyderabad 
(1953) S, C. R. 589. Ibis' is; however, subject to the docUine of severa- 
bility. ■ ■ ■ ’ 

The primary lest is whether .what remains is so in-extricably mixed 
with the part declared invalid that what remains cannot survive indepen- 
dently: Stale of Bihar v. Kameshrar, A. I. R. 1952 S. C. 252. The question 
is one of the intention of the legislature and it is to be determined from the 
terms of the statute itself : ' R. M.D.C.v^ Union of India. 1957 S. C. R. 
931. NVhere on a proper examination of the entire matter an 'assumptioa 
Can be made that the legislature would have enacted what survives without 
enacting the' pait which is ultravires, the act excluding oflending part would 

* London Slrte Tranjiaysx. L. C. C. 16S8 A. C. 335. 
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4^1. The doctrine of gradual and stealthy encroachment. 

Though the initial burden of rebutting the presumption of consti- 
tutionality of an Act is to be shouldered by a person who challenges it, 
the Courts are always guided bv the principle of caution that it should 
guard against gradual encroaclunents. Illegitimate and unconstitutional 
practices get their first footing by silent approaches and silient deviations 
from legal modes of procedure. This can only be obviated by adhering 
to the rule that constitutional provisions for the security of the person 
and property should be liber^ly construed. A close and literal construc- 
tion deprives them of half their efficacy and leads to gradual deprecia- 
tion of the right. It is the duty of Court to be watchful for the consti- 
tutional right of the citizen and against any stealthy encroachment thereon. 
thrarkadass v.Shclapur SpiningCo. 1954 S.C.R. 674. 


The Court should alwajs be cautious that the rights of the joiiu- 
dual are not being taken awav bv bits. In Dirarkadais v. Skolapurco. 
1954 S.C.R. 674 it was observed that in order to decide the issues it 
necessary to examine with some strictness the substance of the leg’sia- 
Uon for the purpose of determining what it is that the legislatuae has 
teally done, ^e Court should not be over persuaded by mere appearance 

of the. legislation. In relation to constituticnal 
Isfislature cannot disobev the prohibition merely by 
method of achieving exactly the same result. Therefore, in ® 
w«s the Court has to look behind the names, foims and 
to discover the true < haracter and nature of the lagislation. In 
V. Slate o/Oritsa. 1954 S.C.R. 8. it was obser%;ed that a ttwsg«Mion 
“ay be patent manifest or direct, but it may also be rSn 

. and indirect. It is to this latter class of cases that the 
wlourable legislation has been appUed in certain jud.cwl Tr 

Sellar observations were made in Slate of Bihar v. Aflires/.w , . • • 
JSoS S.C. 232. This doctrine is also some 

Constrtntion rtich means that a certain piece of J 

“Kd to serve a collateral purpose rrhieh is beyond the competence ol 

legislature. 

442. MoUve of the legislature cannot inyalidate law. 

If the legislature is competent to do the things 

lact that it attempts to do it in an indirecd manner or^th impiof^r 

motive that cannot affect the validity of the Act The Co .aimethinff 

o^ly with the fact whether the legislature has the i»wer j®^^° 
and not with whether the le^ature is right in its judgment . - p 

V. Stau of Orissa, 1954 S.C.R. 1. ‘ 

«3. Constmclion upholdios vaUdity ofUnr 
.. ''Tiere two possible construction can be put up?” a st imouened 
should adopt that constiuction rrliicb uphold the validity of the SSn 
leeislatioa ; TUhayai Shri CoyirJ LM /{ .Ua/iara; v. 51a;r «/ KayarWia-, 
A-f.R. 1953 s c ,^933 


A notiSktion dated 1-4-58 issued under the Bajastlan ^ ^ 

'Olid. Exemption of betel leases from shits tax on payurnt cl aur.u^ 
not viohte Article 14 and 19 (I) (G) Batraito s Case. A-I.h. 
1961 S.C. 1325 
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445 Tho St>u.h»llnot m.ko R»y^^ p,F„e„led by any 

These word, do not „ „„i ,ho 

l=5al proceedings m a Court ol j^lare a law a» unconstitutional the 

innetron ol the o™' “ ^ are not a supero.sory bodies over 
ZeClatoto "SSt S Ji; .1 P. A.i B- .95d S C. ,3,. 

446 retrospective and 

The clause ^ i?o“‘S5nVprovr.sion void ab.n.t.o Kchav v 

Its edect is not to make SimiUily the e«ect of clause one is 

Slate oj .^owb«y. A.J R- 1951 ^ aUeady been done as a result of particular 
not to commencement of the 

SUU Ai.K 1958SC 35o 

lUnactvehichisd- 

bVan offence merely by the coming of the Constitution 


The exmessioa*"idUhe”aw m force" as used in section 292 of the 
Gov emmenf of India \ct 1935 conesponding to Ariicie 37S (I) of the Confr 
Stutmn «^ statutory laws but also non sUlytory laws which 

IncludJ S\en persoDal Uws. A mere exccuUv e order would net come under 

Se terms of existing •" 

and usages Madfiu 


Si terms of existing Uwsor laws m force. Laws in force includes custom 
and usages Madhu Bat v. Umt»t ff htdta A.I.R. .961 S U 21. 

448 Meaning of the expression law and laws in fo 
SeeDP.“Srv Stair e/ Af.P . A I.R. 1955 SC.344 


449 Who can decide the law void 

\\ hen both the policy as well as the object of a certain piece of legis- 
lation is constitutional, the Couits have no power to question the policy of 
a legislature. The Court has no power to interpret law on its own concep* 
tions of right and wrong and when a certain piece of legislation howsoever 
drastic it may be if it does not contravene any fundamental nght then the 
Courts are under a duty to uphold such legislation Ram Si»gh v. Stale aj 
Delhi, A I R 1951 SC. 270. Slate ofM P. v, G.C. Mandaer; A.I.R 1964 
S C 493 

450. Government and Stale. 

The President acting m his official capacity constitutes Government and 
hence wnen acting as such he IS included in thaterm “State”. Tl\e expres- 
sion "The Government and the ParUament of India" and “The Government 
and the legislature of each of the States obviously mean the executive 
and the legislative authority at the Centre and in the severa' States. Piifi 
Supply Co V. Union oj Junta A I.R 1956 S C. 479. 



CHAPTER VI 

EQUALITY BEFORE LAW 

SYNOPSIS 


451 leaning 

4o2 Absolute equabty 

4a3 Article 14 covers both substantial and procedural 
law 

454. Presumption is in favour of constitutionality 
455 Reasonable classification 
456. Intelligible differentia and rational relation to the 
object sought to be achieved 
457 Basis of classification 
43S. What IS reasonable classification 

459 Classification need not be scientifically perfect and 
logically complete 

460 Arbitrary classification 

461 Section 197 Cr PC isvabd 

462 Territorial discnmination 

463 Class fication based on geographical and historical 
grounds 

464 Regional difierence may justify classification 
46o Pending proceedings constitute a class m itself 
466 Exemption m favour of some body does not 

constitute disciimination 

467. Different authorities enforcii^ different Acts which 
result in different treatment — Not bad 

468 Classification based on different localities 

469 Classification of foreigners 

470 Possibility of discrimination 

471 Discrimination should be rational 

472 Different procedure m different State, no violation 

473 Territorial classification 

474 Only one person may constitute a class 

475 Classification of manufacturers for giving exemp- 
tions etc 

476 Vexatious litigants may constitute a class 
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494 

485. 

486. 

487. 

489 

489. 

490. 

491. 
492 

493. 

494. 

495. 


597. 

498. 

499. 
500 

501. 

502. 


503 . 


SuPBEUE Court on Costitution of India 


Laywers practising on onginal side m Calcutta 
constitute a class 


Odd cases may be treated differently 

Persons may constitute two classes in the same State 

and under the same Act 

Different classes of public servants may be treated 
differently in the same State 
Fixation of maximum rent svithoul mahmg distinc- 
tion 

Selection of candidates getting less maths tn an 
interview is illegal 

Condition applicable to all cannot be called 
discriminatory 

Gold smiths who work themselves constitute a class 
Factores of three years standing may constitute a 
class 

State may tax only few articles 

Government to decide whether aeivil servant should 

be proceeded departmentaly or otherwise 

Tea plantations may he treated differently 

Difference m procedure in settling disputes, no dis* 

cnmiaation. 

Section 85 of Factones ‘ct not discriminatory 
Trial by section 30 Magistrate is not discnmmatorv 
Law authorising appointment ol special Magistrates 
Employees doing same work not entitled to cel 
same pay 

Temporary Government servant 
Simple and short procedure for trying certain off- 
ences 

Right to cross examine denied will not render law 
bad 


rTcvcntive Detention Amendment Act 19Sl 
Barred tight of appeal cannot be revived 
Succssion cannot be determined by an Act 
State can fix mjnimuiD of tax 
Requirraent of capitation fee is legal 
Lawyer contesting municipal Elecbon not to accept 
bnef for or agamst Municipality— condition is not 
violative of Article 14 

Absorbed employees of Municipal Board cannot 
claim the same treatment asgiven to those alteadv 
in government service ^ 
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504. Same class of property subjected to different tax 
rates — Law is void 

505. Intention of legislature is immaterial 

506. Exercise discretiorr by the State 

507. Discretion given to Admiatstrative Tribunal by law 
cannot be challenged 

509. Direction to Income Tax officer 

510. Customs can be declared void 

511. Construction of Article 14 

512. Doctrine of Due proeess-Value of American decisions 

51.i. Retrospective effect of the Article 14 

514. Does principle of equality before law apply to 
State ? 

515. Article 14 applies to all persons whether citizens or 
not 

516. Foreign company cannot invoke article 14 if Article 

19 is also involved 

517. Aliens 

518. Who can raise objectioa 

519. Taxation laws. 

520. Power of State Government to order trial before 
Sessions Courts or by Jury. 

52 1 . Special courts and specif procedure 

522. Facility (or women student etc. 

523. Requirment of Ikeoces 

524. Fixation of raiouDum fee for different classes not bad 

525. Pro%dsion relating to keepiog pdsioners in isolation 

526. Bad and good provisions not separable 

527. Arbitrary selecticn of sub Jodges held bad 

528. Discrimination should be pleaded and prov' d Burden 

of proof 

529. Termination of services without enquiry is discrimi- 
natory. 

536. FiSir^rff posts after due advertisement — No viola- 
tion of equal protection of laws. 

531. Two provisions in the same act — One more harsh- 
It will be struck down 

532. Rules may fix maximum fee 

533. Scheme of annuity deporit is legal 

534. Three tier system is l^al 

535. Interviews may regulate admissions to schools 
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536 


537 

o38 

539 

540 
54 J 

542 

543 

544 

545 

546 

547 

548 

549 
aaO 
tal 
592 

553 

594 

SdS 

596 

09? 

558 

559 

560 

561 
56'> 
563 

584 

5£6 

567 

5oS 


Junior civil servant retained and senior renio%<d — 
Does not violate Article 14 if remov al is the result 
of disciplinary proceedings 
Registared dealers may constitute a class 
Temporary deprivation does not violate article 14 
Section 87 (b) of the C PC is not discnminatorv 
Statute providing quasi j idicial machinery not bad 
Carry forward rale is violatne of Article 14 
Rotational system of promotion is not bad 
Reichert V alue of Ghee may be different in different 
regions 

Statutes saved bv article 31 not open to attek 
Discrimination must be esiablisned by evidence 
Qualificiation for membervliip can be imposed 
Special method for the recovery of Slate dues not 
bad 

Special procedure for one person only ma> not be bad 

Subversive activities 

boreign exchange regulation 

Section 23 (b) Foreign Exchange Regulation is valid 

Not applying certain provision of criminal proce 

dure etc 

Bihar Panchayat Ray Act 

Rule 63 under Displaced Persons \ct 

Exemption of excise duty etc 

Export control order 

Bihar Hindu Religious Trust Act 

Arms Act 

Madras District Board Amendment Act JDa? and 
Kerala Act 4 of 1958 “ 


Section 5 (7a) Income Tax Act is valid 
State Monopoly 

Proceedings taken before Constitution 


Two kinds of commitment proceedings under sectir.n 
207 and207ACr P C held valid. 

Presumption of guilt based on poison etc 
No waiver of fundamental rights 
Right of trial by jury taken away qua one man 
only held to be bad 
Working journalists 
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569. Represented through legal practitioner 

570. Classsification of tmions 

571. Slums Areas Act, 1956 

572. Prohibition laws 

573. Different laws may prevail in different paits 

574. Law not appU ing to the entire State 

575. The Orissa Motor Vehicles Act 36of 1947 and the 
Orissa Amendment Act No. 1 of 1949 

576. Bombay Rents Control Act 1947 etc. 

577. Companies Act, Section 237 

578. Punjab Public Premises Act 

451. Meaning . 

Equality before the law means that among equals the la./ should 
be equal and should be equally administered and that the like 
should be treated alike: Ram Prasad \. Stale of Punjab, A. I. R- 1953 
S. C. 215 ; Lackhman Das v. Staieof Bombay, A. 1. R. 1952 ?. C. 235. 
The dominant idea being that person should be uniformaliy treated 
by law uQle>s there is some rational reason as to why they should 
be treated differently. Article 14 which is genera] must be read 
with other provisions which set out the ambit of fundamental rights. 
This is the first article m the series which embodies the idra of 
equality expressed in the preamble. Tbc succeeding articles 15, 16t 
17 and 18 enact particular application of the rule laid do%Tn in 
article 14. \\ bile both the expressions equal protection of laws and 
equality before law aim to establish what may be called as equality 
of legal status for everyone, there is some difference between the two 
expressions if examined thoroughly. Equality befoie Jaw* is somewhat 
a negative concept, implying the absence of some special privilege in 
favour of some individual wh>ie the expression equal piotecticn of 
laws is a positive concept whereby it tries to lay dowTi the principle 
of equality of treatment in equal circumstances. 

452. Absolute Equality. 

The concept of equality doss not mean absolute equality cjnong hu- 
man beings which is phj'sically not possible to achieve. What is contem- 
plated is similarity of treatment and not identical treatment. The 
protection of equal laws does not imply that all laws must be uni- 
form. A Legislature which has to take into coi.sideiation different 
problems arising out of a variety of human relations must of as 
necessity have Sie power of legislating sp/cial <av\s to a-tan 
particular object in view. For the achlevn ent of th.s puipcse it is 
necessary to classify persons and things upon which such laws aie to 
operate. Mere difiWentiaticn or inequality cf treatment does not 
primafacie amount to disciiminaticn: Satis A, and v. Union of Irdia, 
A. I. R. 1953 S. C. 250 ' 

453. Article 14 covers both substantial and procedural 
Law. 

The equality contemplated by article 14 i«to be applied both to tlir 
substantive and procedural law: State oJ^Yesl Bengal v. Ar.uar AH, 
A. I. R. 1952 S.C. 75; Express Nevs Paper v. Union of India A. I. R. 
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,959 5 0 578 ‘I SHu 

iSs? 55 I'l „\Sni«fC«»muU.«U.y 

454 rii ih,. constitutionality of the statute. 

Presumption is m favour f** . . j ^95@ and also correspond- 

u p P,evcJl,o« WHO held not to 

luibid leasonablc upon some real and subst^tia! diUinc- 

not be arbitrary, it which is reasonable to the things i 

“on ta-ng "'SSSK!; ? sS.gM to b. n,.d=. The otodi- 
re^specl of which ^ y j^iai,onship with the object ot ^ 

cation must have v* he achieved by the legislation in qucstiOT. 

P„T.«.« ^bteb 5t. »”Sb5 “ 5™ lb. ol googtaphy o. other 

This classification can b ^ ji. y o/ OrtvM. A. I. R* 

sc 846 W A LR^1956 S C. 20. Sasht Mokan v. 

puTshotam v a M o' losas C. 194 The classification may not 

toJry Ttlecf: AUhoogh Iber. >. no speo.fic 
be “'“‘’“'y “ if tehih may enable the Stale to mpose reaUic- 

provision mancU 14 person m public interest, but it h« been held 

tions on the rights P confened 

that such ‘a power IS i p a classification, can be exercised 

by this "«'^«Ja‘’"Tod,i whS are acting under a particular Act. 
I?" ^ W b«TS a certain dassificalion is not all embracing and leaves 
Merely because ^hich stand on the same footing as those 

some of the «teg not render the legislation discriminatory: HatiS 
covered by It wouiu ^ 1955 S. C. 3b7. It cannot be said 

AJHlhr V Sup j bad merely because it selects only a few 

^1^ ^o?«for^ ' The btale cannot be compeUed to extend the appli- 
evils ^0' law to all c asses ol subjects or temtones coming 
catioiiof a P^c^la^ The classification can be made by taking the 
within .ts jund 4 consideration. Thus where legislation is made 
'TreeJd W corporation cmly It cannot be said that the prmciple of 
with regwa i K Similarly, where different laws are enacted for 
equality IS ior example, soldiers, doctors etc. there is no discn- 

dilferent jBombJv! F. N. Bofsara. A. 1 R 1951 S. C 318. 

mination b „„,;ai,»v is introduced by enactment of a certam statute 
iVJm™. hvi .u lb.l StEte and bet^.en 
by °“mog m otbei Stataslrt cannot be a ground lot declaring such an 
thos living I immaterial whether the class of persons to whom 

rS,“VpXed5^»U Ot a ^ “ > -obi'bbf “ 

V t^^‘“«‘',^|^j‘j?^.yg'j,g-e,enliaMdraUonal relation to the object 
sought to be achieved. 
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The dassificetto should be '= 

is that which i. lounded on ““''^^tMe dl»e \Vheie a 

some rational relation nrSirpr (t mav have to be struck 

law confers unguided Pr" evaTem a^d also on the 

down depending upon the ^ondr ^ P a. v. Unic-M of India, 
changing conditions of ~ „ 267 * aassiiication should rest 

A. I. R. 1956 S. C. 3v9: 1956 b. C R. 26^^ which the legisla- 

upon rational basis regard ^ ^ constitutional 

ture has in view. Where a law it Jls he’d that it is the 

lease in favour of petitioner as ^ ’ declared bad: Ramparsad 

worst kind of discrimination and r-1129. 

V. Slate of Bihar, A. I. R- 1953 S. C. 215; 1956 S. C. K. ll^y. 

457. B*sU of classification. .melhgible differentia which 

Classification must be suoght to be achieved bv 

must have a rational relation to the ] founded on different 

the statute in question. ^ Tenants Protection Acts 

basis. Thus where under the ,0^ certain protection given 

(III) of 1922 as pended by Act XUl on9W. c Act in 

to non-resideiitial tenants was T'.^.na it was held that 

respfect of certain tenants residing m m Towns^io ^ 

the amending Act ol 1960 >s residential tenants living in 

reasonable and real difference bttw«n no • * Sriihankra 

difluieul towhs: Swam SIclar Transfcrl Pil. m. 

Svamiial, A. I. R, 1963 S. 0.064. 

458. What is f««onable'cU8slficaUon . Consti- 

Classification for legislative P®^®^ -on^^ rf,j9Vre»ih’« having a 

tution provided the Ind^ nuroose of the law in question: 

reasonable relation to the object and pu^ Andhra, (1954) 

V. .M. S)ed Mohammed Sr Co. The S^oj ^ stale of 

S.C.R.1117; V 1. R ‘95-4 S. C. 314 wd Bu/Yaj^assiheaU^^ 

Sihar (19551 S. C. R. 10^?; ^ ,12 fh^e must be some conn-ction 

be based on intelligible *^-ect sought to be achieved. 

between the discrimination and the ) ^ 1947), autho- 

Where the Bombay Public Security b oi subjecting 

rised a particular wsetobetried by ,7,Sm of the 

the accused to special procedure, wh-ch le 

rights available to him under lachhmandus v. 

procedure was bad and the law c r r 710 The West 

State of Bombay. A. I. R.1952 S C f’i ^^iLa^hes be««U the special 

BengalActl0ofl950wasdeclaredto^ advantageous to the 

Court was to follow Pt^uedure which was ^ ^^^5 

accused. The object of the Act being the A. I. R. 

held to be vague uncertain: Stale of IF. Bengal v . 

1952 S.C. 75; 1952 S. C. R. 2S4. scientifically perfect and 

459. Classification need not be scienuuc , 1 

logically complete. , .. made bv the legislature 

It is not necessary that the shorten^ and simplified 

should be scientifically complete, of^fence under Section 4 

procedure was presenbed for special . fSr>ecial Courts Acjs 

of thoWest Bongal CriaUoal Law £^4 Itisfott.he 

of 1949) it was held that thee is no violation ef ^ti e 

admiaUtrative authority to select the persons cr things mo 
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Amendment Act 1 of 1949 which creates distinction on the basis of 
zone and territory is not hit by article 14 : Ram Chandtr v. State, 
A. I. R. 1956 S. C. 298. 

463. Classification based on geographical and historical 
grounds. 

Where certain inequalities arise on account of historical reasons, 
it cannot be said that there is violation of article 14. Thus where 
different Tribal laws came into existence in the State of Andhra 
Pradesh on account of merger In 1956. it was held that Article 14 was 
not infringed as the geogtapbicai classihcation was based on historical 
reasf'ns. The Hydrabad hndowment R'^lations 1940 and the Rules 
framed thereunder were held to be not violative of article 14. An 
earlier decision in Stole o/ Rajasthan v. -1/onoAor S»«)iA, A. I. R. 1954 
S. C. 297 was distinguished and the Court relied on Bkaiyalal ShuUa 
V. State of Madhya Pradesh, 1962 S. C. 981. Anani Prasad v. Slate 
cf Andhra Pradesh, A. I. R 1963 S C. 853. Where differentiation 
arises on account of historical reasons, for example, when by the 
merger of indhya Pradesh with Uadhya Pradesh certain laws were 
extended to the Slate of Vinihya Pradesh (as it originally was) jt was 
held that the (liscnmination resulting from merger could not be 
challenged : Bhayalal v. Slate of Madhya Pradesh, A. I. R, 1962 S C. 
981. Classification when made on toe geographical basis cannot be 
said to be bad : On the basis of this principles, it was held that Section 
6 of t,ie Abducted Persons (Recovery and Restoration Act 1949], 
was not bad : of Punjab v. Ajaib SingA, A. 1. R. 1952 S. C. 10, 

1953 S. C. R. 254. A reasonable law founded on a reasonable classt* 
fication of ass?ssees is valid and if some discrimination arises due to 
historical reasons, article 14 is not attracted,: Ram/ifaf v. t. T, Officer 
A. I. R. 1951 S. C. ; 1951 S. C. R. 127. 

466. Regional difference may justify classification. 

Regional difierence tto not necessarily constitute discrimination 
and laws may be designed for effective justice in different ways in 
different parts of India if people are not similarly circumscribed. 
The backward tracts of State of Nagaland aie not found suitable for the 
application of the Criminal Procedure Cede with all its rigour and 
technicality and to say that they shall be governed by not by technical 
rules of the Code but by the substance of such rules is not violative of 
article I4 of the Constitution of fhdia'* In a backward tractan accused 
person may not be able to defend hiroseU meiiculou'-ly according to the 
complex Code. The rules for Administration of Justice and Police in 
Nagahills made in 1906 and revised in 1937 leare the Judge free to 
mould his proceedings to suit the situation and' this would lead to 
rather less discrimination. The aigumrnt that the rules allow much 
room for discrimination in as much as one officer administering justice 
may take the spirit of Code in a different prescriptive and the other 
in a different one was found to devoid of force as such, an actiou 
c-'uld be set right by Courts of Appeal and Revision : State of Nagaland 
V. Ra/an 5»«gA, A. 1. R. 1967 S. C. 212. 

465. Pending Proceedings constitute a class in itself. 

Pending proceeding may be considered as a class it self and the 
saving clause in Section 4 part C States (Laws Act) cannot be sa'd to 
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be discr minatory Sktvbahaiur Stngh v 0/ M P A I R 19o3 

S C 394 1953 S C R 1188 

466 Exemption in favour of aome bodjr does not constitute 
discrimination 

Where there was certain esempaion under clause 4 of Cotton 
Contract order (19a0) m favourof certain association it was held that 
tl ere is no discnminalion W D CoUott Assoetalton v Unton of Indta, 
AIR 1954 S C 634 Influx from Pakistan Control Act is not 
d criminatory Abrahttn }Ve >rv SMsef Boahay AIR 19'>4 S C 
229 1954 S C R 933 

467 Different authorities enforcing different Acts which result 
in different treatment — Not bad 

Where different Statutes are enforced by different authonties which 
re'^uUs in somr discrimination it cannot be said that there is violation 
of article 14 Thus when difference m Dearness Allowance anses bet 
ween Cential and State Goiernment employees because of different 
rules there is no violation of article 14 Hartthankar Bagltfv Slate of 
1/ P A 1 R 1954 S C 465 1955 S C R 330 Stale ofMP v 
G C ManiUvar A I R l$S4S C 493 1955 S C R o99 SimiterJy 
where disaimination arises out of the clioice which a particular person 
cl ooses to exercise and not because of the provisions of a statute, 
there IS nothmi wrong in U Chtilor Motor Irucs^or/v / T Officer, 
A I R 1966 S C 570 , 


468 ClassUicatioo bated on difTerent localities 
There is no infringement of the equal ty clause where bv settlement 
different rates are imposed on different localities Ktshan Stneh v Slate 
tf Rajastkan AIR 19oSS C 79i ^2) SCR 531 Section 

128(1) of the U P Municipality Act m so tar as it authorises the 
Municipal Board to impose the taxes mentioned there m any part of 
the municipality is not violative of article 14 The power vested in 
M micipal Board to se ect part of the mun ipahty for the purpose of 
1 nposing the tax lb not arbitrary but is a pover which is controlled by 
the purpose which W'as intended to be achieved by the Act itself 
Different parts of the Municipality may require special treatment in 
the matter of provisions of amenities and it will be reasonable to mposc 
sep arate tax la separate areas aad localities The fax ng statutes are 
to be mternreted liberally Equality claiae does not forbid geocraphical 
classificat on provided the difference between the geographical units 
has a reasonable relation te the object sought to be achieved 
r opal JVaraiH v Slate of Uttar Pradesh AIR 1934 s C 370 
hlatidtge Sham Bkal\ Agrtcullurai Jncowt Tax Officer AIR 1963 


469 Ctassification of foreiguen 

Where classification of foreigners « made under Section 3 (11 fb> 
of Pi event ve Detention Act and Section 3 (2) (c) of the horeieners Act 
1®46 there IS nothing wrong SakhuantAhv State of Orissa A I R 
1955 S C 367 1955 (1) S C R 1284 J ‘ssa a 1 i< 


470 Possibility of discrimination 
Where there IS possibility of Gm eminent 
persons and persons falling within the group of 


discriminating between 
Category of substantial 
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evadeis of iacome tax for example, as under Section 5 (1) of Travancore 
Taxation on Income (Investigation commission) Act, then such a law 
will be declared as in^id: T. K. Afnsajiar v. M, V. Polt, A. I. R. 1956 
S. C. 246; 1955 (2) S. C. R. 1169. 

47L Discrimination should berationaL- 

The discretion given by law to a State, as sovereign, should not be 
arbitrary and it must be based on some rational ground having some 
relationship with the object sought to be achieved otherwise the law 
would be declared void as discriminatory : Slait of IVesl Bengal v. 
Anwar Alt, A. L R. 1952 S. C 75; A. I. R. 1954 S. C. 424. 

472. Different procedure in different States, no violation. 

\Vhere there is difference in procedure in various States there is 

no violation of Article 14: Parskotam v. B. L. Oesai. A. I. R. 1956 
S. C. 20; 1955 (2) S. C. R. SS7. Where a classification was made of 
working joumaltats as constituting a separate group, it was held that 
the classification is valid : Naespaptr Lid. v. Union oj India 

A,l. B. 1958 S.C.578; 1952 S.CR. 12. 

473. Territorial classification. 

Where classification of territory was made into dangerously 
disturbed areas and other areas under the East Punjab Public Safety 
Act of <949 and it Aas provided that the trial of wanant cases was to 
be held as summons cases, it was held that there is no violation of 
of article 14 : GopUhand v. Delhi Admimsifaiion, A. f. R. 1959 S. C. 
609. 

474. Only caw person may constitute a class. 

N\ here the Management of a Company was ta^ea over by the 
Government under Act 28 ut 1950 because there was mismanagement, 
it was held by majority judgment that the Company engaged in 
production of essential com-nodity constituted a class in itself and 
there is nothing wrong if special legislation applicable to that company 
alone is made in the interest of community at large! Charaniitial v. 

• Union of India, A. I. R. 1951 S. C. 41; 1.^50 ^ C. K. 869. 

Even one instituion can constitute, a class by itself. Where an Act 
provided for transfer of management from .the ‘old board to the new 
one, it was held that the onus of showing that the selection was un- ■ 
reasonable lies on the person attacking the vaiiditv: • Board of Trustees, 
Tibia CcUege v. Slate of Delhi. A. I. R. 1962 S.' C. 45& 

WTiere there is legislation for single individual the fact that the 
enactment was inspir^ by the impending retir.rment of a particular 
indii^ual it was said that this cannot be a ground for holding it as 
discriminatory. In this case by Punjab Act 8 ol 1957 the age of retire- 
ment was raised to 67 years with reference of all personr holding office, 
it was said that as the act was ol ^neral application there was no 
violation of Article 14; A. C. Industries Ltd, v. Workmen, A. I. R. 1962 
S.C.1100. 

The picking ol Bakshi Ghnlam Mohammad out of the entire cabinet 
for the purpose of enquiry is not discriminatory or violative of Article 
14. The notification under Section 3 of Jammu and Kaslunir Equity' 
Act of 1962 whereby an Enquiry Commission was appointed to go into 
the charges of corruption cannot be called bad as violating equriity 
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before law It was held that Bakshi Ghulam Mohd forms a class b/ 
himself andtliere is no question of violation of Article 14 of the 
Constitution Slalt oj J 6^K\ Baksht G Mohammad, A I R 1967 

Shn Jagan Vath Temple Act 19i4 cannot be declared ultravires 
of article 14 as the Temple occupies a unique position m the State of 
Orissa and is a temple of National importance and no othert emplc in 
that State can compare with this temple This temple constitute a 
class by itself Though the provisions of Shn Jagan Nath Temple 
Act 19o4 is m many respect diflerent from the general Onssa Hindu 
Religious endowment Act, 19»2 and primafacie looks to be discnmi 
natorybut actualy it is not so While relying on earlier decision m 
Ttlkayal Shn Gobifid Lai Jt \ SlaU of Rajasthan AIR 1963 S C 
1638 the Supreme Coiilheld that Onssa Act 11 of ISoo referred 
to above IS a valid law B h Dev\ Slate of Ortssa, AIR 1964 
S C 1501 


47S Classification of maaufactuiers for giving exemption 
etc 

Manufacturers employing 50 or more workers constitute a well defi- 
ned class. Similarly manufacturers carrying on manufacture with the 
aid of power exceeding 2 H P also constitute a well defined class. It 
IS wrong that th« sire does not make any diSi-rence The bigger manu- 
facturers are able to efiect economv in their manufactunng process 
and their out turn being large and rapid they are able to under sell 
small manufacturers Thus exempting »ma]I manufacturers from 
excise duty etc is legal and vabd Suidi a clarification is in the 
interest of Co-operative Societies, Cottage Industries and small manu 
facturers There is no disaunination Similar considerations will 
Trevail when exempting of trades regarding small manufacturers 
employing not more than SO persons and carrying on their manufac 
turing process with power not in excess of 2 H P Even the attack 
under articles 19 and 25 wiU also fail Bnitsh India Corim Ud 
\ TheColltciorl Central Excise, Allahabad AIR 1963 S C 104 

476 Vexatious liUgaoU may CoosUtuie a class 

The vexatious Litigation (Prevention) Act of 1949 is not discrimi 
natory as this Act does not seek to create an unreasonable distinc 
tion between htigants ard litigants The litigants who are to be 
prevented from approaching the court without the sanction of the 
High Court constitute a class by themselves These are the persons 
who habitually and without reasonable cause file vexatious actions civil 
or criminal These persons are not stopped but are merely checked 
so that the court may examine the bonafide of the ktigant The 
object of the Act is to promote pubbe good It is no right of a citizen 
to file vexatious suits and harass other cituens P H Mamh v 
of A P \ I R. 1963 S C 1827 " 

477 Lawers practising on onginal side in Calcutta const, 
tute a class 


The classification of the k^ral practioners m the Calaitta Hich 
Court practicing on the ongmal ide into three categories rmiesK (’ll 
those who only plead (ii) those who both plead and act (mi ^and 
those who act.u the resuU m historical process which beg^ ^ about 
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two hundred yrars ago and is reasoaable. Granting of separate 
accommodation to tho«e three sections in the High Court building 
does not amount to denial before law: Pabiira Kinnar v. Slate of 
U’esi Bmgal. A. 1. R. I96i S. C. 593. 

418. Odd cases may be treated differently. 

There is no discrimination when special treatment under Rules 
is given to certain odd cases. In equating the posts of the alloca- 
ted Governmental serA'ants concerned to equivalent posts, it is always 
possible that a particular post may not fit wUh the kinds of post 
existing in the principal successor State. Such a post has to be 
treated by itself and if no equivalent post is av dlable, there is no 
discrimination on the part of the Government when it declines to 
to equate; S/a/e of ^Saharasthra v. Af. 5. Asioeialion, A. I. R. 1966 S.C. 
625. 

479. Person may constitute two classes !n same State and 
under the same Act. 

If a different treatment meted to vaiicus person .living in the 
same State is based on reasonable classification then it is immune from 
attack under Article 14. The proxisions of BhupaJ State Agricultural 
Income Ta.\ Act of 1933 which imposed tax on persons car^' ng on 
agricultural operations in Bhopal Region was held to be constitu- 
tionaL The ground of attack was that no such taxs was imposed 
on person carrying on agricultural operations in other regions of 
Madhya Pradesh State. It was held that the differential treatment 
becomes unlawful only when it is arbitrary or not supported by a 
rational relation with the obiect sought to be achieved. Every law is 
not supposed to have universal application. Where the difiere&tial 
treatment can be supported on historical reasons the same cannot be 
declared ultravires. The decision given in B. Sh»kla v. State of Madhya 
Pradesk, 19G2 i-up (2) S. C. R. 157 and State of Madhya Pradesh 
V. Gaalior Sugar Co. Ltd. 1962-2 S. C. R. 619 was relied upon in the ^ 
case: Slate of Madhya Pradesh v. Bhufal Sugar Industries. A. I. R. 
1964 S. C. 1179. 

Article 14 does not prohibit reasonable classification for the 
purposes of legislation and a law would not be held to infringe 
Article 14 if the classification is founded on an intelligible diilerentia 
and the said dilTeren ta has a rational relation to the object sought 
to be achieved by the said law. The diSerences between the woman 
who is a prostitute and one who is not certainly justify their being 
placed in diSerent classes. So loo, there are obvious diHerances bet- 
ween a prostitute who is a public nuisance and one who is not. 
Section 20 of the Suppression of Immoral Traffic in Woman and . 
Girls Act. 1956 which authorises a Magistrate to hold an enquiry 
into the fact whether a particularwoman is a prostitute or not can- 
not be called as ultravires of article i4. Similarly dividing the 
prostitutes into two categories one more dangerous aid the other 
less can also not be coiled hid: State of Uttar Pradesh v. Kausfiajya, 

A. I.R. 1964 S.C. 416. 

480. Different classes of public servants may be treated 
differently in the same Sute, 

If the discrimination if any can be sustained on the ground that 
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the dj/ferentiation arjses from ge^^apltical cJassi/jcation based OQ 
historical reasons the same cannot be attacked as ultravires ot Con 
stitution Difierent rules may govern diflercnt classes of public 
Servants m the same State Ram Parshad v Slate of Punjab, 
A 1 R 1966 S C 1607 LflfAiMJM Dost v StaU of Punjab A I K 
1963 S C 222 

481 Fixation of maximum rent without making distinction 
does not violate Article 14 

A law nbjch has been passed for the purpose of eflictng an 
agrar ari reform it would be pedantic to ignore the essential bass 
of Us material provision metej> on the ground that the concept of 
social }us ice on which the said provisions arc based has not been 
expressly stated to be one of the objects m the preamble The fact 
tl at section 6 (1) of the Mysore Tenancy Act docs not make any 
distinction between irrigated and non irrrgaUd lands m the 
fixation of maxi num rent does not lead to the conclusion that it 
violates Article 14 of the Constitulioo R S huam^i v Slait of 
Myiott A I R 1966 S C 1172 

482 Selection of candidates getting less marks in an interview 
IS iltegat 

Selection of candidates who bad obtained lesser maiks than 
those who were rejected cannot be susta ned Selection of those who 
bad obtained le*s number of marks in preference to those who had 
obtained greater number of matks other things being equal is not 
warranted by Article 14 of the Constitution of Indio. It is wrong to 
aJIowasa raatfer of compromise selwtion of those candidates who 
had not appeared for tiva race test at all and of those candidates 
when there was nothing to compare them with those who had failed 
iR the earher selection SijsorePubhcScrviceCommission {functions} 
Rules i9o7 Rule 4 (3) is not intended to by pass selection on merits. 
C/Ki«»«iio»iaiia/i V Stale of \tysoTt A I R 1965 S C 1293 

4S3 Condition applicable to all cannot be called discrimina 

tory 

The provisions of Income Tax Act 1922 as contained m Section 
10(2) (vib) which piov de for a rebate if a Motor Vehicle is sold to 
Government at any time before tie expiry of 10 years is not discri 
ininalory as this corditions is applicable to all assesses There is 
no benefit if the vel ide jssoldtoa personother than Government 
The discrimination if any arises on the choice of assessee and not 
because of the provision of the statute ChUtor Motor Tratisbort v 
r<jr Officer A I R 1966 S C 570 

484 Gold smiths who work themseives constitute a class 

The provisions of Orissa Sales Tax (Delegation) Act 1961 whidi 

gives benefit to goldsmith who actually make gold ornaments. or to 
those persons who keep in fheir continuous employments artisians 
who produce gold ornaments cannot be called discnmiratorj if the 
same benefit vs not given to persons who do not lulfiU the above 
req(^irernents Shn Knehna W«rh v State of Orissa AIR 1964 

485 Factories of three years sunding may constitute a class 

The prevision of Employees ftovident Fund Act 1962 do not 
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suffer from the vice of discrimination and do not violate Article 14 
of the Constitution as this act applies to all establisnments except those 
mentioned or Section 16 (a).. The leavini; out of co-operative 
societies and establishments which have been in existance for less than 
3 or 5 years does not offend article 14 as the idea is to not to burden 
the newly established undertakings : Mohi. Alt v. Vnion of India 
A. I. R. 1964. S. C. 980. 

486. State may tax only few Articles. 

The power conferred on the Court to strike down a taxing statute 
on the ground of violation of article 14 of the Constitution has to 
be exercised with circumspection bearing in mind the power of the 
State to levy taxes for carrying out its welfare activities a necessary 
artibute of soverignity and in that sense it is a pm\er of paramount 
character. It would be idle to contend that a State must tax everv- 
tbing in order to tax something. Where only Tea and Jute were 
Selected under the Assam Taxation ( on goods carried by road or in 
land w'ater ways Act 1961 it was held the tax cannot be struck down 
as discriminatory because other articles were not taxed. While 
relying on arlier decision la K.T MoopU Naif v. Stale of Kerah, 1961 
3 9. C. R. 77 the Supreme Court held that though it is possible t > 
declare a taxing statute to be void but the circumstances of the case 
did not warrant such an action : Khyerbari Tea Co. v. State of Assatn, 
A. I. R. 1964 S.C. 923. 

437. Govemraent (o decide whether a civil servant should be 
proceeded departmeotally or other wise. 

It U for the Government to decide what action .should be taken 
against the Government Servant /or certain misconduct. It is for the 
Government to decide whether a particular action calls for cnminal 
prosecution or only departmental proceedings, would be sufficient. 
Such a discreatwn in the Government is not in violation of the 
provisions of article 14 of the Constitution. The service rules apply 
equally to all t'le members of the service and to all persons similarly 
situated and are therefore not discriminatory. The Government is 
free after considering the nature of the case to decide whether 
criminal prosecution should be launched or not. The Gosemment is 
also free to conduct departmental proceedings after the close of 
criminal proceedings if instituted : Partap Singh v. Slate of Punjab, 

A. I. R. 1964 S. C. 72. 

488. Tea plaotation may be ixealed diCTerrotly. 

The difference in the provisions in Kerala Agricultural Income Tax 
Act 1950 which provides for different procedure for the computation 
of agricultnial income from tea plantation and from other plantations 
is not violative Article 14 as the same is based on good reasons. 
The decision given in KaritnlkaTuvi Tea Euates Lid. v, State of 
Kerala was distingnislied in this case : Travacore Rubber atid Tea 
Company Ltd., v. State of Kerala, A. I. R. 19i>t S. C. 572. 

489. DilTereoce in procedure in settling dispute, no discrimi- 
nation. 

Where there was difference in procedure for disputes being settled 
by Chief Commissioner or Arbitration or Board of Arbitration, it was 
held that there uas no violation of Article 14, as there are provisions 
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for appeals against certain 
Dass V. Cane Conmr,. A I. R. 1963 a. ^ Ml/- 

Jon Section 8S of Factories Act not discriminatory 
Section 85 of the Factories Act 1948 authonsr s the State Government 
to issue a notification applying all or any of the provisions of the Act 
!o any place in which a manufacturing proems is being earned on. I hi. 

mvol^s the consequence that the place is deemed to 

hrpSonsworkm\ therein are deemed to be workers Ta* 

Court relvine on its earlier decision in A I. R. 1963 S C 806 held that 
the nrovisioL are not discriminatory and they do not impose any 

ImeSonable restrictions upon the fundamental right of the o'^n^r of 

the factory to carry on business Bhtkusa yama$a Kshatrt} Prtvale Ltd 
V. Uhioh of Jnita, AIR 1963 S C. 1591. 

491. Trial fay Section 30 Magistrate i* not discriminatory. 
Where a ca«e was referred to a Magistrate appointed under 

Section 30 of Criminal Procedure Code, it was held that there is m 
infringement of Article 14 Bundhan Ckaudhry v State of Bihar, A. I. R. 
1955 S C 191 1955 (1) S C R 1045 

492. Law authorising appointment of special Magistrate 

A law vesting discreton m an authority to apppomt special 
Magistrates under Section 14 of the Code of Criminal Procedure to try 
cases entirely under the normal procedure, cannot be regarded as 
discrimmatory and is not hit by article 14 of the Constiiution Thus 
where special Magistrates were appointed by notification by Maharashtra 
Government having jurisdiction over Greater Bombay and Ratnagiii 
District and all powers of Presidency M^islrates m respect of tnal of 
coses invovhng seizure of foreign gold were conferred upon them, it was 
held that there was no discrimination and the Notifiction cannot be 
declared ultravires Jagamialli Homu Prasad v Slate of Maharashtra, 
A I R 1963 S C 708 

493. Employees doing same work not entitled to get same 


decisions, made m rules . Banarsi 


pay. 

There is no violation of Article 14 if the State constitutes services 
consisting of employees doing the same work but with different scales 
of pay or subject to different conditions of service. The argument that 
Article 14 requires that equal work must receive equal pay or that if 
there is equality in pay and work there have to be equal conditions of 
service, cannot be uphe d The Supreme Court wh le relying on an 
earlier decision in Ktshort v Union of India, A I. R. 1962 S. C. 1 139 
held that the Government which is carrying on the admmistiation has 
necessarily to have a choice in the Constitution of services to man the 
administration and the limitation imposed by the Constitution are not 
such as to preclude the creation of such services. The emeigfncy or 
exigency of time may create a necessity for creating some differenti- 
ation Side of Punjab JogindcT Stngft, h I. R. 1962 S C 913 

494 Temporary Government servant 

\rticle 14 and 16 are not applicable to Civil Servants who were 
employed on the basis of a contract on temporary basis Their 
servnes can be terminated by a notice 5a/is^ Chundra Anani v. The 
L'liiou of India, (19 3) S C. R 655 \ I R 1953 S C 250 
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495. Simple and short procedure for trying certain offences. 
Where under the Saurashtra State Public Safety Measures III 

Ainendment*Ordinance certain special Courts of Criminal Jurisdiction 
in certain areas to try certain classes of offences with a simplified and 
shorter procedure were established, it was held that the Act is intravires: 
Kolhai Rani'ng v. Slate oj Saurashtra. A. I. R. 1953 S. C. 123 : 1953 
S. C. K. 435. 

496. Right to eros&-examine denied, will not render law bad. 

Order of extemment directing the *0 leave Bombay 

under section 27 (1) of the City of Bombay Police Act, (4 of 1952), 
was held to be valid although there was ru> right to cross^xamine the 
witnesses and there was a departure from the ordinary procedure bacause 
this departure was justified by the object in viev ; Gurbachan Singh 
V. StaU of Bombay. A. I. R. 1952 S. C 221 : 1955 S. C. R. 737. 

497. PreventiTe Detention Amendmert Aet, 1951. 

Classification made by section 3 of the Preventive Detention- 

Amendment Act 1951 was held to be fair and reasonable : S/iatnarao 
V. D. ilf. Tham. A. L R. 1952 S. C 324: 1952 S. C. R. 683. 

49S. Barred right of appeal cannot be revived. 

Where the right of appeal become barred before the Constitution 
in relation to a trial under Mysore Special Criminal Courts Act of 1942 
it was held that the right could not be revived : Abdul Khairder v. 
SlaU oflSyiore, A. I. R. 1953 S. C. 355. 

499. Succession cannot be determined by an Act. 

Where Wiiiuddowak Succession Act of 1950 Pimed at putting an 
et)d to a dispute regarding succession to the personal estate of Nawab 
Wiliuddcwala, it vbs held that the Act was -dipcriininatory as other 
persons eligible to (uforce their claim were deprived of their right : 
Amtrunissa v. hlehbub Begkam, A. I. R. 1953 S.C,91i 19S3S. C. R 
404. 

500, State can fix minimum of tax. 

State is competent to fix its own limits below which it may not 
consider it worth while to impiose tax. Consequently sections 5 and 
10 of Bombay Sales Tax Act of 1952 cannot be sai^tp be discrimi- 
natory : StaU of Bombay v. United ifotors Ltd., A. 1. R.' 1953 S. C. 252 ; 
1953 S. C. R. 1069. 

50L Requirmeot of capitation fee is legal. 

Rule requiring capitation fee from non-resident of a State does 
not in any way mfringes article 14; D. P. Joshi v. State of M. B.. 
A. I. R. 1955 S.C. 334 ; 1955 (1) S. C. R. 1215. 

502. Lawyer contesting municipal Electicn not to accept brief 
for or against Municipality — Conditiona is not violative of Article 
14. 

Where a disqualifiction was imposed upon a iawj-er contesting 
elections for municipal committees that be is not to accept a brief for 
or {gainst the committee, it was held that it comes under reason- 
able classification and there is no vtolatioa of Article 14: Hansmuller 
V. SuperinUndent Presidency Jail, Calcutta, A. I. R. 1955 S. C. 166; 
1955 5.0. R. 1004. 
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503, Absorbed employees of Municipal Board cannot claim 
ihe same treatment as given to tbose already in government 
service 

Where Distnct Board and ftlunicipal Board Teachers were abscr- 
bed by the Punjab Government by an Executive order when the 
Schools run by Municipal Board and Distnct Board in the Arnbaia ana 
JuDundur Divis on of Punjab were taken over by the Educat 
Department ol the Punjab Government and the teachers so absorbed 
were given, same stales of pay and grades is were applicable to the 
teachers in Government employment, it was held by majority of judges 
that there was nq discrimination aHhoagb there was certain inequality 
between the promotion of teachers already with the Education 
Department and betwecrf those who were ^sorbed Iatt*r on It was 
held that as the two classes of teachers started dis similarly and they 
continued working dis similarly any dis similarity in their treatment 
would not be a denial of equal opportunity Stale oj Punjab v Jogindcr 
Stngh A I R 19b2S C 911 

504 Same class of property subjected to diOerent tax rates- 

Law IS void ^ 

If same class of property similarly situated U subjected to an 
incidence of taxation which results lo inequabt} then that law is to be 
declared invalid K T Moofnbatr v- State of Kerala AIR 1981 
S C 552 1961 3 S C R 77 

505 lateouoo of legislature is immaterial 

Where the effect ol legislation is discriminatory it is not necessary 
to look into the intention of the legislature and it >s immaterial that 
the purpose of the legislature was not to discriminate It is not 
necessary for a pereon to prove the hostile or inimical intention against 
a class or persons where on thi face of it it is a clear that there is 
denial of equal privileges Slate of IPesl Bengal v Anwar Alt A I R 
1952 S C 75 It is further nrnaterial lo see how the Act would 
actually be worked out. 


506 Exercise of discretion by the State 

The State cannot be completely divested of its right to exercise 
discretion And every exercise of discretion cannot be called discnmi 
nation unless there s some material or appreciable disadvantage to a 
person Where executne or an administrative body in canpng 
out an Act acts in a discnminatory manner then the particular act 
can be declared void Ram Ktthan Ifalmta v Justice Tandolkar 
AIR 1958 S C 538 Kalht Ratang Rewai v Stale of Saurashlra 
AIR 19o2 S C 123 A discretionary power carmot necessarily be a 
discnminatory power and it is Oot proper to assume that there h ill be 
abuse of power specially when jts exeici&e is vtsted in the Government 
and not in a minor official Alatcr jog thbey \ H C Bhast AIR 


There is some distinction between the discretion which can be 
exercised with regard to fundamentnl rights and that with regard to 
other nghls conferred by some statute Article U can be invoked 
only when there »5 an inlmtg&soent ol a fundamental right and 
secondly where there is possibility of any real or substantial discnmi- 
nation Panna Lai v Uman, AIR 1957 S C 397 
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507. Discretion given to Administrative Tribunal by law can* 
cot be challenged. 

Where an administrative tribunal is given the power to exercise 
discretion and to dispos-* of cases according to the circumstances of 
each case, then it IS no ground to challenge the Act "under which the 
tribunal is constituted. State v. Ajaib Singh, A. I. R. 1953 S. C. 10. 

Similarly, where general classification is laid down by the 
legislature, and the executive is given the power to select the person 
or the things to whom the law is to be applied, the Act is not open 
to challenge : Ked^r A’aiA v. State of IFcsf Bengal, I. R. 1953 S. C. 
404 ; Kalhi Ranning v. State of SauraiMra, A. I. R. 1952 S. C. 123. 
Where the Legislature confers on the executive absolute, naked and 
arbitrary power and does not lay or indicate any standard by which 
the disciimination is to be made, then the validity of such an Act 
is open to an attack imder Article 14: Slate of IFcst Bengal v. Atrwar AH 
A. I. R. 1952 S. C. 75. 

503. Direction to Income Tax officer. 

Where a direction was given that all officers under the Income- 
tax Act are bound to follow the directions of the Central Board of 
Revenue, it was held that there was no violation of Article 14. 
And similarly where an Income-tax Officer does not disclose the 
materials on which he is making the final assessment, there is no 
infringement of Article 14: Ineonte tax Offieer v. D. B. R. Milis, 1961 
S. C. 54U. 

No doubt, a person may constitute a class in itself, but where 
there is no reasonable basis of classification which can be deduced from 
the surrounding cucumstances or matters of common knowledge, then 
in such cases the law has to be struck down : Raw RisAan v. Justice 
Tandclkar, A. I. R. 1958 S.C. 53S. 

509. Discretioa ot Government. 

Where on the scrutiny the Courts come to the coDchiston that 
% statute does not lay down any principle or pol'Cy lor the guidance 
of the exercise or discretion by the Goveienment in the manner of 
selection or making classification, then sucb a statute cannot be kept 
on the statute book because it gives arbitrary and uncontrolled 
power to the Government to discriminate between persons or things 
similarly situated. But where there is a policy or principle laid down 
for the exercise of the discretioa. then in such cases the Courts will 
uphold the law as constitutional. Where the Government in making 
the selection or classification does not follow such policy or pnt ciple 
tlw n. whal. has to he struck down is not the statute itself but the 
executive action : Ram Ktshan v. Justice Tandclkar, A. I. R. 1958 
3. c. 538. ; . . . 

510. Customs gan be declared void. 

Where a custom having the foice of law b hit by Article 14, then 
it must be declared void unless there is some clear justification for 
its application in a part of the Slate only. 

511. Construction of Article 14. 

The Courts will not adopt sndi approach in construing Article 14 
which will throttle the beneficial approach : Bachan Doss v. State 
A. I. R. 1952 S. C. 265 ; Harnatn Singh v. R.T. A. Calcutta Region, 

A. I. R. 1954 S. C. 190; Thb article provides one of the most impor- 



156 


SOPREME COORT 0» CoSSTTrimOX OF IXDIA 


tant atd valuable guarantees m the Indian Constitution which ^ould 
not be allowed to whittled down : Ouaanpt Lai v. UMon of India 
A. I. R. 1951 S. C 41. 

512. Doctrine of due proeess*Value of American decisions. 

The" Amencan decuions which develop the doctrine of due 
process under the Federal Constitution cannot help the Courts in the 
constructioo of equal protection clause so far as Indian Constitution is 
concerned' Babu v. Colleclor, A I* R. 1957 5. C. 877, Slalt of 
U P y Dtoram A. 1. R. I960 S. C. 1 125. 


513. Retrospective effect of the Article. 

The law passed pnor to the Constitution cannot remain on the 
statute book if 't is m-consistent wth Article 14 Hence action taken or 
any hab'hty mcuired after the Constitution conies into operation will 
be declared void Laws which are inconsistent with part III become 
void from the date of the Constitution and any liability or action taken 
pnortothe Constitution cannot be nullified .AlduIKhadar v. Stale, 
A. I. R. 1953 & C. 355. Thus if proo^eduigs were commenced before 
the inauguration of the Constitution, then all the subsequent proceed- 
ings which do not conform 10 the pnnciple of equality are to be dec- 
lared void Lachman Dass v. State Bombay, A. 1 R. 1952 S C. 235, 
MenakAi MtUs v. V. Sasirt, A. I. R. l^SS S. C> 13. Procedure before 
the commencement of the Constitution cannot be cba'lengrd on the 
ground that they are in violation of Article 13 ’ Qassfm Raa.'t v. Stale 
0/ Hyd , A. I. R. 1953 S. C. 58 , 1953 S. C. R. 589. 

514 Does principle of equality before the law apply to State ? 

The State as a person constitute a different class as compared with 
private cituens. And it cannot be said that the State ceases to 
function as a State as soon as it engages itself in a trade like ordinary 
traden Raja Kulkartti v. State, A. 1 R. 1954 S C 73. The pnnciple 
of equality before the law was made apphcable m a case where exemp- 
tion was granted to a State transport under suL-section 3 (Aj of Section 
42 and it was held that such an exemption s covered by Article 14. 
Where the State IS acting in the exercise of its ordmaiy Co\enimentai 
ionction it cannot be equated with a private citieen 


515. Article 14 applies to all persons wheiher citizens or not 
A corjwration will be entitled to the benefits of article 14 as it 
constitutes a juristic pereon . Charanjtl IM v, C/nton of India, A. I. F. 
1951, S. C. 4J. Article J4 coiers etejy persoq. The words used in 
the Article are "Anj person" and not "citizen" which term has been 
used m some other articles 


516 Foreign company cannot invoke Article 14 if Article 19 is 
involved. 

A Foieiii. Comply o not mtiU.d to clara the benef.t oI Article 
ISsince only citizens of India have been guananted the nehtoffree- 
dom enstoed in Article 19. A plea nudeurtide 3 1 as well as under 
article 14 cannot be upheld because ra supporting the said nleav fiis 
inevit^ly to faU bad. upon thelandamfSll nfln coSil“ SS 
19. Foreign company not bemg citizen cannot get any benefit 
as It IS notcituen- Indo China SUam NoxiBaiion Co v Jastil 
£mgA.A.L ^1964 S.C.1140. The e^l.er decLoT 
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517. Alien. 

Aliens can equally in^-oke the principte of equality along with the 
citizen but the State can wh*le exercising its discretion and power oi 
maki n g reasonable clarification place restrictions on aliens, whiclt 
are not applicable to citizens. For example, restrictions can be imposed 
as regards to entry into the country or doing business or owning immov- 
able property. Section 3 (1) (b) of the ftevcntive Detention Act 1950 
and Section 6 (2) (c) of the Foreigners Act 1946 cannot be held ultra- 
vires as the classification of foreigners is reasonable and rational : 
Bans ifuller v. Superintendent, A. I. R- 1955 S. C. 367. 

518. Who gan raise objecUon. 

Only a xxrson whose rights are direcliy affected by the impugned 
law can raise the question of equality : Siau of West Bengal v. 
AnaarAli, A. I, R. 1952 S. C. 75. 

A shareholder is entitled to take an objection where an Act was 
passed which provided that the management of a company will be taken 
over bj’ tbeGoverameat tbroagb its dsrectois-.CftitTanjit Lai v. Uttian ef 
India, A, I. R. 1951 S. C. 41. 

519. Taxation laws. 

Principle of eoaality before the law is applicable to the taxation 
laws also. It follows that the limitation placed by the equality 
clause will also be made applicable to such laws. A person who is 
sub|ected to a fax cannot complain of this dis- rimioation if all persons 
similafy placed are s'milaty taxed. Wbere th re is fixation of 
tninintnni taxable turnover there is no discrimination and no violation 
of Article 14 ; Stale o/ Bombay v. Bniledidotots, A. 1. R 1953 S. C. 
252, ^Vbere tax is imposed only on the sale of hides and it 
cannot be challenged on the ground that the poichaser of other commo- 
dities were not taxed : V. 5f. Syed v. Slate of AndJira. A.I.R. 1954 S.C. 
314. IVhere a dist'oction is made between the merchants who take 
out licences and who do not, there is no violation of article 14 as the 
classification is based on rational-grounds, a challenge cannot be 
made on the ground that the lower income groups for the purposes of 
income tax are being treated generously. Wheie a change occurs in 
the law and a pro\'isioa is inserted that the old law W'll be applicable 
to the rights and liabilities which accrued before the change is effected, 
it caimot be said that there is violation of article 14:R<2ny7 Lai v. 
Union of India, A. I. R. 1951 S. C. 97. Where an amendment was 
made in section 34 of the Income Tax Act 1922, by act 33 of 1954, it 
was held that Section 5 (I) of the Taxation of Income (Investigation 
Commission) Act is ultravires as the constitution of tribunal bad 
become discriminatory in character; ifrenaJishi Milts v. VisManaiha, 
A. I. R. 1955 S. C. 13 ; MttHiah v. 1. T, Commr, A. 1. R. 1956 5. C. 
269. Where the income tax authority by an executive order un- 
supported by i aw tramifetTed all the cases of the petitioners only by 
an omnibus whole sale order passeilia general terms without making 
any reference to the point of time, it was held that the order was dis- 
criminatory and was calculated to inflict considerable inconvenience 
and harassment on the petitioner : Bidi Supply Co. v. Union of India, 
A. I. R- 1956 S. C. 479. Section 5 (7A) Income Tax .Act 1922 was held 
to be constitution^ as it did confer upon the Central Boat d of 
Revenue or the Commissioner of IocoEOe«Tax arbitrary power ua- 
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faMered uneuidcd or unccaitralled so as to enable the aiitonty to 
Tiirlv and choose one a^sescee out of those similarly situated : Panna 
Laly Income Tax Officer, ^ I9a7 S C 397 

520. Power of State Government to order trial before Sessions 

powCT 15 conferred under Section 269 of the Cnmrnal 
Procedur. Code to order Uials before Jury there is no infringement 
ol the equal protection of the laws because the discretion is to 
be e\ercised not in individual cai>es but only in classes of offences 
But where a notilication was issued under Section 269 of he Cnmina 
Procedure Code whereby an accused was denied the right to be tried 
bv Tury, while other accused Were allowed this right it was held that 
the'e was an infringement of Article l-t Dhrendre Kumar \ , Superinten- 
dent A 1 R 19o4 S C 424 


521 Special Courts and special procedure. 

The implication of Article 14 is that all litigants similarly situated 
are entitled to the same procedural rights, therefore, rules of procedure 
laid down by law also fall within the scope of article 14 in the same way 
as the substantive law OuarkaDassv Sholapvr Sp. &. Wg Co A I. R- 
1^54 3 C 121 Where certain provisions mlroduce adepaiture from the 
ord narv law of procedure to the prejudice of an accused, it will amount 
to di<cr mination Lachnan Dass v Staie of Bombay A. I, R* 
1932 b C ^35 But the State IS competent to mai.e different provision 
as to procedure for different types of cases Quasim Rai,vi v 
Sfflle of Hyderabad A I R 1953 S C 156 Where special powers were 
confened on a Second Class Magistrate under Section 14 of the 
Criminal Procedure Cede in respect of a particular caset thus cousti* 
tuting him a special Magi tiate it was held that there was no viola 
tion of article 14 as the special Magistrate had to try the case entirely 
under the normal procedure M K Gopalan v State of V. P , A. I. R. 
1954 S C 362. 

Where there a'e provisions made fi r the trial of certain offences 
by 'pecial Courts, then in deteimining whether the special procedure is 
aibiTiary and unreasoneble the pieamble, the provisions, the purpose 
and the policy of the Act should be taken into consideration Kidar 
Vol/is Case, A 1 R 1953 S C 404 Where 'pecial Courts are 
established to tr> cases acccidng to the race, creed, religion of the 
accused pcrs>on, the Act would be ultravires WTiere any deviation 
i<: made in the i oimal procedute of trial, it is essential to see 
that the essential safeguards are not curtailed Where inspite of 
the deviation, the same btnefits as under normal trial are 
subataiil'ally enjoyed by the accused person there will be no 
mfnngement of Article 14 Qaxtm i?a*n v. State of Hydrabad, 
A I R 1933 S C 156. Where a new law of procedure makes an 
exception in the cases which are pending vt cannot be said that there 
IS an infringement of Article 14, as the cases covered by the saving 
clause constitute a class m themselves B Salyanaryana v. 
Venkalerppvya, A I R 1953 S C, 194 Where power is conferred on 
the Government, for allotu^ cases for trial by special Courts, the 
entrustment of such power does not per se make the Act discrunmatoiy. 

Where it can be shown that the discretion exercised by the executive 
IS against th» standard or ccmtraiy to the declared policy or the object 
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of the legislation, then such an eserc'se of discretion can be challenged 
and declared void under Article 14; Kidar Kaih y. Slate of IlVsf Bengal, 
A. I. R. 1953 S. C- 404. Where there is no principle or policy disclosed 
in the Act, to guide the exercise of discretion then the Act will be void. 
Where the principle and the objrct for constituting a separate tribunal 
is "speediw trial oi certain offences", it was held that this is a ver>’ 
vague and indefinite principle to constitute a reasonable basis for 
classification; State of ll'esf Bengal v. An-xar AH. A. 1. R. 1952 S. C. 75. 
Where certain provisions were enacted for the establishment of a 
Special Court of Criminal Jurisdiction in the interest of public safety, 
maintenance of public order and preservation of peace and tranquality 
in the State, it was held that the simpbfit d and the shortened procedure 
was not in violation of Article 14: K^ht Running v. Stale of Saurasklra, 
A. I. R. 1952, S. C. 123. Where Section 4 of the West Bengal 
Criminal Law Amendment (Special Courts Act of 19t9), provided for 
Special Comts with respect to certain offences, set up in the schedule it 
was held that there was no violation of article as the of fences 
triable was specifi^ly mentioned in (be sebedub. iferely because the 
executive is empowered to refer indwidual cases for trial by special 
Courts, it will not vitiate the Act under this aiticle : Ktdlar A’alh 
V. Stale of Bombay A. I. R. 1953 S, C. 404. ' The provisions of Section 
207 and 207 A of the Criminal Procedure Code are not inconsistent 
with article 14 and, therefore, are Constitutirn^l ;, Maekerela 
Hanumanavllt Rao v. Union of India. A. I. R. 1957 S. C* ^7. Sections 
405 and 409 of the Indian Penal Code which create the offence and 
define criminal breach of trust and make a distinction between a public 
servant and an ordinary indhiduai. do not infrisge Article 14 : Om 
Rarkash v. StaU of U A, Ai I. R. 1957 b. C. 458. Similatly Section 42 1 
of'the C; P, Code vhereby a classification is made as regards persons 
in and those outside does-not violate article 14, as there is reason* 
able classification. Ntliere the act of discriminaiion consists only in 
applying a different law which is good and in force which creates 
no additional hardships for an accused, it -cannot be described as 
constituting discriminatory treatment within the meaning of article 14. 
l‘hu$' where' the accused is not denied the advantages of fair and 
normal trial there is no siolatiqn of Article 14. 

522. "'Pacility for women students etc. 

The requirement that colleges should proM'de certain facilities frr 
women before they are admitted are not discriminatory. A rale of ad- 
mssion to a college which exempts the bona fide residents of the State 
in which the colleges are situated from the capitation fee while the same 
was imptsed cn the Don'rcsidents was held not to violate article 14: 
D. P. Joshi-y; Slate. A; I. R. 1955 S. C. 334: ChiUTlekha y. State cf 
Mysore-. A: I, R. 1964 S. C. 1823. 

523. Requirement of Licences. 

Where- heavier fee. is charged from one person as compared with 
the other without their being any reasonable basis lor such' disciimi- 
naticn, it will be hit by article 14. Where small taxi cabs were charged 
a diSerent licence fee as compared with other taxies with higher horse 
power, it was held that there was no violation of tight to equality: 
Htiinam Singh v. R. T- A . Caleulta. A. I. R. 1954 S. C. 190. 

524. Fixation of minimum fee for different classes not bad. 

WTiere by a notification under Bombay Agriculture Produce Market 
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Act of 1939 maximiim fee to be charged was fixed and by laws Provi- 
ded for issue of licences to a* class and 'b' class dealers it ^ held 
that article 14 is not hit at all and the restriction is reasonable and is 
in the interest of general of public. Mohammad Hajt v, State of Cujarat, 
A 1 R 1962 S C 1517 

525 Provisions relating lo keeping prisoners in isolation. 

Where pn'oners were separated lor maintenance of proper discip* 

line, Jt was held that para S7» of Jail Manual was not violative of 
article 14, but on the facts pflbss case it was held that the powers 
ixercised wasrualafide and the separate confinement was held to be 
illenal Rfliiiir Stn£h Srigal v. Slate of Punjab, A. I. R. 1962 
S C 510 

526 Bad and good provistona not separable 

Where bad provisions cannot be separated from valid provisions,* 
the whole act becomes bad Thus provisions relating to plantation 
under the Kerala Agrarian Reforms Act 1961, made discrimination, so 
fax as the plantation of Paper and Areca was concerned, and Ibe Act 
was hit by article 14 K K. Kvnamv State ofKeraJa,A. I R. 1962 
S.C 404. 

527 Arbiirary lelecUoo of sub judges held bad 

Where the High <^urt iQ exercise of its authority selected some 
persons to be appointed as subordinate )udges m preference to the 
plaintiff it was said that the exercise of power by High Court uas not 
justified and also that there has occurred violation of Article 14. 
fJtihCoutloJCtiUuUa v. Amal Kumar. A. I. R J^2S. C. 1704. 


Where the legislation validated the order passed by the executive 
authority betiveen i8lh of September, 1943 and 14 th of March 2952. 
that IS when there was police action m Hvderabtd, and nght to 
establish aclaim m Civil Courts was laVen away, the altai^madeon 
Section 13 (2) of the Hyderabad Al>at Enquiries Act of 1952 was 
repelled and it was held there was no contravention of Article 14; 
Sekandir Jthan v. Stale of Andhra Praietb. A I. R. 1962 S. C. 996. 


S28 Oucifnifaatfoa should be pleaded and proved'Burden 
of proof 

A person relymg upon the plea of unlawful discrimination which 
faftinges a guarantee of equality before the law or equal protection of 
the laws must set out with the sufficient particulars his plea showing 
that between the persons sinulary situated discrimination has been 
made which is founded on no intelUgibledilferentia. If the claimant 
for relief cstabhsbes similarity between persons who are subjected 
to a differential treatment it may be upon the State to establish 
that the differentiation isbased on a rational object sought to be 
achieved by legislature. In this case pleadings were held to be insuffi- 
cient to prove the plea of discnmination Chandra Mohan v.StaUof 
U P 1966 S C 19^; Karta Edwaiion Society v. Stale o f V, P,. A. L R. 
19o6 S C. 1307. * * 


The nature of proof required to challenge a tax must be definite. 
Where it was only mentioned that the tax paid was very excessive 
fixed arbitadly it was held that the pleadings are not sufficient 
A;oy Kuiiwf v. local Board, A. I. R, 1965 S.C 1561. Merely because 
the age of retirement IS fixed at 55 years instead of 58 years which ,s 
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53Z RipJes may fix maximum fee. „ ^ k„» i«: !c/f 

Simply because maximum lee is not fixed by the Act b 
to be fixed by the rules it cannot be said that 
in question is ultravires of Article 14 as conferrms naked and arOitra 
powers : Jan Mohd v, SUU of Gujarat. A. I. R. 19b6 a. L. 

533. Scheme of annuity deposit is legal. a.* v1o la 

Scheme of annuity deposit cannot be called Molative of A t 
on the ground that it makes unlawful discrimination between mOiv^ 
duals. Article 14 of the Constitution guarantees equality before law 
and equal protection of laws. But this does not exclude the power oi 
the legislature to make a reasonable class'fic ition : Hart Krfsnna . 
Union of hidta, A. I. R. 1966 S. C. 619 ; 1966 I. S. C. J. ISl. 

534. Three tier system is legal. ^ 

The three tier systnn picvelent in Police Farce in State ol 

Rajasthan as is applicable for tlie purposes of promotion from Constable to 
Head Constable does not contravene Article 14 and 16 (a) : Rain 
V. Deputy Inspector of Pohet, A. I. R 1964 S. C. 1559. ; 1964-7 S. C. R- 


535. Interviews may regulate admissions to sebooU. 

belfccticn by interview is one of the well acceptt d mode of selection. 
Where an order was passed by the Goxcinment which provided for 
interviews for regulating admission to colleges and where in the order 
there was definite ciiteria for giving marks etc. it was held to be inteia- 
vires of Article 14 and 15: Lhittr Ltkha v. State of Mysore, A. 1. R« 
1964 S. C. 1823 ; 1964-6 S. C. R. 368. 

536. Junior civil servant retained and senior removed-Does 
not violate Article 14 if removal is the result of diseiplloary 
proceedings. 

Where a Civil servant is removed from service for his unsatisfac- 
tory work and not because of abolishing oi posts it cannot be said tl at 
the Older terminating the service is violative of aiticle 15 because 
junior and less qualifird servants weic retained in the service. Such a 
question may arise m the case of retienchment but not m the case of 
termination of services taking place as a result ol departmental discip- 
linary proceedings : Champak Lai v. Union of India, A. I. R. 1964, 
1854 ; (1904) 5-S. C, R. 190. 

537. Registered dealers may constitute a class. 

A Sale lax -•ct which piovides lor diffeicnt procedure for taking action 
against a registerrd and unregistcied dealer cannot said to be violative of 
Article 14 of the Constitution. Ghaushyavi Dass v. Regional Assisiiint 
Cowjntsstonrr, A. I. R. 1964 S. C. 766. 

538. Temporary deprivation dees not violate Article 14. 

Tht State in the democratic set up is \iialty inteiested in securing a 
healthy sjstem of education for the coming geii.:iation of citizens and if the 
management is recalcitrant and declines to afford facility for the enforcement 
of the provisions enacted in the interests of students, a provision authorising 
the State Govirnmeiit to enter upon the managiment through its authorised 
controller cannot be regarded as unreasonable. Section 15-B (B) of the 
U. P. Intermediate Education .Act 1921 is not ultravires of Article 14 or 19 
or 31 of the Constitution as temporary deprivaticn of management to secure 
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compliance of Education Act does not hit either Article 14 or deprive any 
body of the property : Karla EduciUunt Society v. Slate of U. P. A. I. R 
1966 S.C. 1307. 

539. Section 87-B of the C. P. C. is not discriminatory. 

Section 8/-B of the Tivil Procedure Cide which gives certain privileges 
to rulers of f^Tmer States cannot be declared ultravire* of \rticle 14. This 
provision is based in accordance with the policy contained in Article 3fi2 
of the Constitution of India : No*allan Kishore v. Union of Iniia, A. I. R, 
1964 S. C. 1590 : 1964-7 S. C. R. 55. 

540. Statute providing goast judicial machinery not bad. 

A provision of law which provides a quasi judicial machinery giving 
the persons concerned an opportunity to state their case cannot be called 
violative of article IJ on the ground that it confers arbitrary and naked 
powers to impose tar. Section 31 of the U. P. Municipality Act, 1916 was 
hold to be intravires ; Gopal Natatn v. Slate of Uiiar Pradesh, A. I. R. IH64 
S. C. 730. 

541. Carry forward Rule is violative of Article 14. 

What is meant by equality in article 14 is equality among equals It 
does not provide for absolute equahtv of treatment to all persons in utter 
disregard in every conceiveable ciieumstance of the differences such as age 
sex, education and so on. Indeed the aim of th’S article is to ensure that 
invidious distinction and arbitrary discrimination shat) not be made by the 
State between the citizens who answers the same discription but reasonable 
classification is permissible. 

The carry forward rule which provided for representation in Central 
services and reservation cf vacancies for sclieduted caste and schedule 
tribes permitting resers'atinns of more than 50 per cent vacancies upto third 
year was held to be uUravires of'article 14 and 16 of the Constitution of 
India. 1 his rule permitted a perpetual carry forward ol unfilled reserved 
N’acancies in the two years proceeding the year of recruitment and provided 
addi'ion to them ot 17/1/2 per cent of the total vacancies to be filled in the 
recruitment year* If in two successive years no candidate from amongst 
the Scheduled Castes and Tribes was found to be qualified for filling any 
of the reserved post and supposing that in ea'h of these two years the 
number of vacancies to be filled in a particular service was 100, by operation 
of the carry forward rule the vacancies to be filled by persons amonast the 
scheduled caste and scheduled tribes would be 54 as against 46 by persons 
from amongst the more advanced class. This rule was held to ultravires of 
Article 15 : Bn'adasait v. Union of India, A. I. R- 1*^64 S. C. 179. 

542. Rotation 1 system is not bad. 

\Vhere recruitment tr* a cadre ts horn two sources, namely direct and 
promotees and rotational system is in force, seniority has to be fixed as 
provided by alternately fixing a promotee and a direct recruit in the seniority 
list, there is no violation of the piinciple of equality before law as contained 
in Article 16 by following rotational system of fixing seniority in a cadre half 
of which consist of direct rtauits and half of the promotees. This rotational 
svste u does not violate the equality clause. The case of T. Devadasan v. 
t7nio« of India, A. 1. R. 19&4 S. C. 179 wb'ch dealt with carry forward rule 
was distinguished in the case. v. Collector A. I. R. 1967 S. C. 52. 

This rotational system would not apply in case tnere i* only one source of 
recruitment. But if a direct recruit is put before the promotee even though 
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he has come up on a latter date when making promotions to higher r^ . 
it will be hit by Article 14 as well as 16 ol the Constitution oi inaia 
liferiyait v. ColUcior (Supra). 

543. Richert value of ghee may be different in different Regions. 

The provisions ul Rule 5 ol Rood Adupetatiom Rules 1955 which pro- 
vides for the standards of quality of the vaitnus articles of Foods spcali^ 
in the appendix B of the hood AduUetatiun Uulesdocs not offend Article 
14. Ihetest for Ueiclieil or Reichert MeissI \ alue of ghee is one of uie 
important tests for detecting adulteration with certain vegetable oils. H 
on the basis ol the various Uctors which obtain m the dilfcrent areas some 
point to a bigger Reichert value and utlitrs neutralising it and after 
extensive surveys torduettd Irom samples toUecled and analysed during 
various seasons, the country is divided into zones, under the rules in 
Appendix Band tlie rninimuiQ Reichert value ascertained and prescribed 
for each, there can beno violation ol atticle 14 : SlaU of U. 1'. V. Kartar 
Singh. A. 1. R. 1964 S. C. 1135 - it964) 6-S C K. 437. 


544 Statutes saved by Article 31 B not open to attack. 

Where an attack was made on the validitv of section 45 of the Madras 
Estate (Abolition and Converstonj into RyotAan .Ut of IS43 on the ground 
tiiat it violated article 14 of the Constitution, it was held that the provi- 
sions were rot open *0 attack because article 3MB) provides mteralia that 
the Actsp'cified <n 9tb Schedule oranyofthe provisions thereof sliall oot 
be deemed to be void or ever to have become void on tlie ground that the 
Act tai.ea away or abridges any of the tights conferred by any provision of 
Partin. So article 14 being m Part Illof the Constitution cannot be 
made use of in attacking tlie Acts given in the 9th Schedule and it was held 
that the provjsioos of section 45 olthe Act are not unconstitutional : 
Rajabibi Mubba Gopala Krishna YachenJra v. Rayabibi S. K. /fruAan 
YachaiiJra. A. I. R. 1963 S. C. 842. (1965) Supp. 2. S. C. R. 280 
545. Discximinaiion must be established by evidence. 

Where the allegation made was that higher tax was irnposed on certain 
cinema house it was held that as there was no evidence to establish dis- 
crimination the law cannot be declared bad ; IPesfeni fmfia Theatre Lid. v. 
Cantonment Board, A. 1. R. 1959 S. C. 5S2. 


546. Qualification for Membership can be Imposed 
Where it was provided that a person must be a member for 12 months 
of India Stock Exchange before applying for membership of Slock Exchange 
Bombay the condition was held to be not arbitrary ; jif. A. Gandhi v Union 
of India. A. I. R. 1961 S. C.21 ; l96l {!) S. C. R. I9l. 

f State dues not bad. 
demands and dues to State 
not violative of article 14 : 
S. C. S2S : 196i (2) S. C. R. 


547. Special methods for the recoverv o 
Wliere special facility for recovery of public 
Government \was provided, it was held as i 
Mannalal v. CvUector of JhaiJav'ora, A. I. R. J9G1 
gG'’. ^ 


548. Special procedure for one man not bad 
Wh«e cump^mt w« sent to the Chid MmjsteV and the latter sent the 
srae to tl.= Addih^al I f., of .Police aud tl,c mvcsligalion was lidd by 
apoly Soprateodent Police,' .1 was hold Hat taking mtS consideration thi 
status of tbe accused, the procedate loltoed was not in any way violative 
ol^^iclel4: R. P. Kapur m. Parlap Stngh Kano,,. .A. I. R. 1961 S. C. 
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5*19. Subversive activities. 

Words 'subversive activities* when used with reference to the national 
security were held to be sufficiently precise to sustain a valid classification : 
P. B. Koltiahv. Union of India, I. R. 1955 S. C. 2 52 : 1951 S. C. R 
1052. 

550. Foreign exchange regulation. 

Foreign E.'ichange Regulation Act w'as held not to offend article 14 and 
it was held that the power of transfer under section 23-D is neither unguided 
nor arbitrary. 

Foreign Exchange Regulations do not violate Article 14 of the 
Constitution; Shanti Prasad Jain v. DirecUtr of Enforcement \. I. R. 1962 
S. C. 1764. 1963-2 S. C. R. 297. Union of India v Sukhumar A. I. R. 1966 
S. C. 1206. 

551. Not applying certain provision of criminal procedure etc. 

^Vhere the ordinary protection alforded to witnesses u/s 132 of the 

Evidence Act and section 16 1 (1) (2) of the Cr. P. Code has been denied 
to persons incha^e of management of committees under section 239 and 
240 of the Company's Act 1956, it cannot besaidtiiat article 14 has been 
infringed : Rajanarainata Bansilal v. .V. T. Mistry, 1961 S. C. 2 •; 

(1961) I S.C,R. 417. 

The classiliiations of such persons as a different class is reasonable 
and founded: on intelligible difleiemial. 

552. Section 25 (b) Foreign Exchange Regulation is valid, 

^V■here power is vested to transfer a case to a Court to indict more 
severe punishment, there is nothing arbitrary about 't. Section 23(b) of 
Foreign Exchange Regulation .Act. of 1947 is valid. SAanIffirasad Jain 
V. Director of Enforcement, A. I. R. 1962 S. C. 1764 1983-2 S. C. R. 29 
Section 7 and section 15 and also the preamble sf the Rajstban (Protec- 
tion of Tenants) Ordinance No. 9 ol 1949 which provided relief to tenants 
settled after 1. 4. 194S agimst ejectment were held to be valid. 
Sardar Inder Singh v. Stale of Rajasthan, .A. I. R.1957 S. C. 510. 

553. Bihar Faochayat Raj Act. 

Bihar Panchavat Raj Act of 1948 was held to be not discriminatory. 
BaUeo Singh v. Slate of Bihar, A. 1. R 1957 3.C. 612. 

554 Rule 65 under Displaced Persons Act. 

Rules 65 framed under the Displaced Persons (Compensation dc 
Rehabilitation) Act of 1954, does not suffer from any infirmity on ground 
of discrimination and are valid; Lai Malleotra v. Unha of India, 

A.I.R. 1961 S.C. 3.92, 1961 ) S.C.R. 120. 

555. Exemption of excise du^ etc. 

Exemption granted to Co-operative Societies of weavers regarding 
E.vcise duly on cotton fabrics produced on Power Loo.ns was held 
to be valid and there was no violation of articles 14, H (1) (f) and (g). 

1 he relevant rule docs not suffer fron the vice of excessive delegation of 
power to exempt ; Orient tVeainnp Mtl/s v. Union of India, .A.I.R. 1963 S.C. 
93 

556. Export Control Order. 

Power given under Gause oA (H) of the Export Control Order of 1958 
to control export' through special or specialised agency or channels was 
held to be constitutional and v^id : Duyit v. Jctnl Controller, .A.I.R. l9u2 
S. C. 1796 ; 1963 2 S. C. R. 73. 
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557 Bihar Hindu Religious Trust Act. 

Bihar Hindu Religious frusi Act was held not to contravene Article 
H Mhani Motids v. 5. P. Sat, A.I.R. 1959 S.C. 942. 

558. Ams \ct. 

Section 29 oi the Arms Act was held to be wholly unconstituticinaj 
and \oidas contfa\ening article 14 while section 19 If) w’as held to be 
\alid. It was further held that both the said sections were severable 
and doctrine of se^ erabillty was applied • /tWaf v. Delhi Administralions 
A.I.R. 1962 SC. 1781. 

559. Mabras District Board Ameodment Act 1957 Sc Errala Act 4 of 
1958. 

There is no materia’ difference in the application of the principles to 
a tax on land and land revenue. Both of them have a reference to the 
actual potenia-l productivity oi land A pariicular lew must also have 
a reference to the income that is actuafl> inau. Under section 78 of 
the Madras District Board’s Act (XIV) oi I92i) which stands amended by 
section 3 of the Kerala Act 4 of 1958 the land cesses is to be Icv’ed on 
all lands in the Distnct laespecthe of the fact whether they are occupi- 
ed or unoccupied. Power is given to the State Govt, to exempt certain 
lands from the operation of the levy. There ate no principles laid down by 
the statute which are to govern the exercise of the power to grant exemp- 
ti^nj In»qualitv is thus writ large on the Act and therefore Act 4 of 1958 
enacted by the Kerala Legislature is hit by the prohibitirn to deny equali- 
ty before the law contained in Article 14 of the Constitution : Kunaihal 
V. Stale of litlela, .Ll.K. 1961 S.C. 552. Madras District Board (Amend- 
ment Act 1957) infringes .Article 19 14(1) (f) and is ultravires. 

560. Section 5 (7a) Income Tax Act is volid. 

Section 3 i7a) of the Income Ta.x Act under which ord^r of transfer can 
be made, were held to be not discriminatory. Panna Lat v. Uniou of Inita. 
A. 1. R 193’ S C. 397 ; 1957 S. C. R. 233. 

Proviso to section 34 (3) of the Income-Tax Act, iu22 as amended in 
19c3 IS invalid «o far as it affecies persons other than a«sessee; Commr of 
Income Taj v. Sardat Lukhmtr SiiigA, A. 1. R 1983 S. C. 1394. 

561. State Monopoly, 

Equal protection guaranteed by .\rticlc 14 IS not violated where legisla- 
tion created State monopciv ma trade; SagAir Ahmed v. State of U P 
A. 1. R. 19.S4 S C 728. 1955 S. C. R.707. 

A law which nationalises road transport service, thus creating monopoly 
is valid aud cannot be called into question on the grounl that Article 14 is 
violated. J. Y Kiindalarao v. Slate of A. P,, A. 1. R. 1961 S C 82' 1961 
S. C. R. 642 ■ ’ 

562. Proceeding taken before Corstituticn. 

Where an enquiry was commenced before coming into force of the 
Constitution, the validity of the enquiry cannot be questioned on the ground 
that the procedure then followed was in violation of Article 14. T. P. 
SAarma v. State of U. P., A. 1. R. 1961 S. C. 1245. 1962 1 S. C. R. 151, ' 

563. Proceedings completed before Constitution — Action can be 
taken. 

Where proceedings were completed prior to the Constitution and in 
respect of undisclosed income relating to the period prior to Constitution 
such action cannot be challenged under Article 14 as it has no retrospective 
effect: Ranjit Singh v. Commr. of IncoKt’laxi A. I. R. 1962 S. C. 92. 
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564. Two kinds of commitment proceedings under section 207/207- 
A. Cr. P. C. held valid. 

Where there are two kinds of commitment proceedings u/s 207 and 207- 
A of the Criminal Procedure Code, it was JicJd that classification being 
reasonable cannot be declared unconstitutional • Jf. S. Rao v. Slaie of A. P. 
A. I. R. 1963 S. C. 927. 

565. Presumption of guilt based on possession 

Where a presumption of offence having been committed was raised 
against persons possessing implements for manufacturing liquor ‘t was held 
that the presumption has reasonable relation to the offence . d. S. Krishua 
V. Sialt of if adras, A. I. R. 1957 S. C 2‘»7. 

566. No waiver of Fundamental Right. 

There can be no waiver of breach of fundamental rights, which are 
enacted for benrfit of individuals : Bashashar \'ath v. Commtssio-iier of Incovte 
Tax. A. I. R. 1959 S. C. 149. 

567. Right of Trial by Jury taken away qua one man only, held to 
be bad. 

Where by a notification a previous notification permitting trial by jury 
was revoked in respect of accused in a particular case omy, it was held that 
the not'dcafi'on where the trial had not finished tiiJ 26 1. I9Stl, was bad ; 
Dharindra Kvmar v. SupmnUnitnl, A. I. R. 1954 S C. 424, 1955 S. C. R. 224, 

568. Workingjournalists. 

The working journalists ire a gr«-up by themselves and could be classi- 
fied as such apart from other employees of newspapers establishments. 
Therefore, when legislation is made for anielioraling their condition of services 
there is no discrimination : Express S'evs papers v Union of India, A, I. R. 
1958 S. C 578, 1958 S. C. A. 3.'2. 

569. Re| resented through legal practitioner. 

Wher certiaii provisions are made whereby the onsent of other party and 
permission of the I nbunal is necessary, before a party can ask to be represen- 
ted by legal practitioner there is no violation of .‘Article J4 on the gi ound that 
such a provision would lead to tiie result that the party in one case may get 
legal aid while in the other, they may be deprived of it: D. P. Joashi v. 
Slate A. I. R. 1955 S. C. 334. 

570. Classifications of unions. 

Where unions are classified according to the percentage of membership, 
there is no violation of tlje equality clause inserted in the Constitution : 
A. I. R. 1954 S. C. 732, 

571. Slums Areas Act 1956. 

Where policy has been laid down by the legislature indicat'jig hne of 
action to be followed which isto serve as a guide to the authority taking 
action under Slums .Areas (Improvement and Clearaice) Act, 1956, it was 
held that it does not violate Article 14 and that if the actual order made is 
bevond the power, then that can be set aside. Joshiparsad V. Union Terrilory 
of Delln. A. I. R, 1951 S. C. I6t.2. 

572. ProhibitiOQ Laws : 

Section £9 of Bombay Prohibition -Act 1949 is not invalid in so far as 
it afiects the military and navel messes and canteens, warshins and trupsliips: 

P V. Balsara v. Stale, A. I. R. 1953 S. C, 318. 
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557. Bihar Hindu Religious Trust Act. 

Bihar Hindu Religious fiusj Act «as Jxld not to contravene Article 

14 ^^hanl Motids v. S. P. Sai. A.l.R. 1959 S.C. 942. 

558 Ams .Act. 

Section 29 of the Arms Act was held to be uholly unconstitutional 
and void as contras ening article 14 while section 19(f) was held to be 
\alid. It was further held that both the said sections were severable 
and doctrine of steerability was applied : 7»Va/ v. Delhi Administrations 
.A.l.R. 1962 SC. 1781. ^ , r 

559. Mabras District Board Amendment Act 1957 Sc Kerala Act 4 of 
1958. 

There is no materia' difference in the application of the principles to 
a tax on land and land revenue. Both of them have a reference to the 
actual potentaT productivity oi land .A particular lew must also have 
a reference to the income that is actually male. Under section 78 of 
the Madras Distnct Board's .Act (XIV) of I92H which stands amended by 
section 3 of the Kerala Act 4 of t95S the Und cesses is to be Icv'ed on 
all lands in the Distnct irrespective of the fact whether they are occupi- 
ed or unoccupied. Power is given to the State Govt, to exempt certain 
lands from the operation of the levy. There are no principles laid down bv 
the statute which are to govern thee.xercise of the power to grant exemp* 
tipnr Inequality is thus writ large on the Act and therefore Act 4 of 1958 
enacted by the Keiala Legislature is hit by the prohibition to deny equali- 
ty before the law contained in Article 14 of the Constitution : Kunathat 
V. State of Keith, .\ I R. 1961 S C 552. Madras District Board (Amend- 
ment Act 1*^57) infringes Article 19 14(1) (f) and is ultravires. 

560. Section 5 (7a) Income Tax Act Is volid. 

Section 5 i7a) of the income Ta.x Act under which ord-r of transfer can 
be made, were held to be not discriminatory: Panna Lai v. Union of India. 
A. 1. R. 195’ S C. 397 ; 1957 S. C. R 233. 

Proviso to section 34 (3) ol the Income-Tax Act. U'22 a» amended in 
1953 IS invalid <o far as it affecies persons other than a.<sessee; Commr of 
Income Tax v. Satdar LnUimir Singh, A. 1. R 1963 S C. 1394. 

561. State Monopoly. 

Equal protection guaranteed by Article 14 is not violated where legisla- 
tion created State monopcly in a trade; SagAtr Ahmed v. StaU of U. P.. 
A. I. R. 19.44 S C 728. 1955 S. C. R.707. 

A law which national’ses road transport service, thus creating monopoly 

15 valid and cannot he called into question on the grounl that .Article 14 is 
violated. J y Knitdalaraoy. Slate of A. P., A. 1. R. 1961 S. C. 82’ 1961 
S. C. R. 642 

562. Proceeding taken before Constitution. 

Where an enquiry was commenced before coming into force of the 
Constitution, the validity of the enquiry cannot be questioned on the ground 
that the procedure then followed w<is in violation of Aiticle 14 / P 
Sharma v. State of U. P.. A. 1. R. 1961 S. C. 1245. 1962 1 S. C. R. 151. ‘ 

^ 563. Proceedings completed before Constitution— Action can be 

Where proceedings were completed prior to the Constitution and in 
respect of undisclosed income relating to the period pnor to Constitution 
such fcXtion cannot be challenged rmder Article 14 as it has no retrospective 
effect: Ranjit Singh v. Commr. oj Income-tax; .A. I. R. 1962 S C. 92 
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573. Different laws may prevail in different parts. 

Article 14 does not hit a law on the ground that the provisions regar^ding 
the same subject-matter [such as the scale of dearness allowance) are differ- 
ent in different States Staie uf Madhya. Pradesh v. G. C. Mandawar, (1955) 
1 S. C. R. 59J ; A. I R. l^SS S- C. 493. 

574. Law not applying to the entire State. 

Tenancy legislation cannot be declared invalid on the ground that it did 
not apply to the entire State. Kuhan Suigh v. Stale of Rajasthan, (1955) 
2. S. C. R. 531 : A. I. R. 1955 S. C 795, 

575 The Orissa Motor Vehicles Act, J6 of 1947 and the Orissa 
Amendment Act No 1 of 1949 

These wire held to be valid as Article 14 was not violated. The owners of 
Stage Carriage Services operating on a paiticular area or route form a seperale 
class, if each one of the same class is gi verntd by the same statutory pro- 
visions no question of discrimination arcsts. Ram Chandra Palta v. State of 
Orissa.' (1936) S. C. R. 28: A. I. R. 1956 S. C. 2e8. Section 4 (1) of the 
Bengal Criminal Law Amendment (Special Courts) Act 1949, does not 
contravene Article 14. liedar Nails Btjoria v. The State of West Bengal, 1954 
S. C. R. 30 : A, I. R. 1953 S. C. 404. 

576, Bombay Rents Control Act. 1947 

Section 4 of the Bombay Rent-, Hotel and Lodiog House Rates Control 
Act, 1947, was declared to bi valid. Similarly section 3-A of the Bombay 
Housing Board Act, 1941, was also declared valid as none of them infringes 
Article 14 of the Constitution. Baburaa Sfuuilaram Morev. The BomSay 
Housing Boarif, 1934 S. C. R. 572 ; 

577, Companies Act, Section 237 

See Nar^aua v. M. P. Misiry : A. 1. R. 1961 S. C. 29. 

578, Punjab Public Premises Act. 

The provisions of Punjab Public Premises Act in so for as they enable 
twodilfercnt procedures for ejecting tenants from Govmiment lands were 
held to be invalid and the judgment reported as The Northern India Caterers 
Pnva'e htd. v. Sfa/« of Punjab, A. I. R. 1963 Punj 290 was set aside in appeal 
by Supreme Court. 
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constitutional powers conferred by article 15(4). especially when the re- 
servation was made to the extent of 6S%. It was held that this is 
inconsistent with article 15(4) : R. Balaji v. State of Mysore, A I. R. 

*963 S. C. 649 

5S5. Classification based on caste only is bad. 

Where the Mysore Government bv an ord“r dated 31 it of July, 1932 
reserved seats in the Technical Institution for backward c asses, it was 
held that as the classification is based sil^ly on cons dera ton of caste 
the order is invalid. The other factors were not taken into considera- 
tion while reserving seats for the backward classes : M. R. Balafi v. 
State of Mysore, A. I. R. 1963 S. C. 649. 

586. Appointment of Commission i ot essential before passing 
orders tmder Article 15(4). 

It cannot be stud that the State is not competent to make an 
order under article 13(4), unless the Commission has been appointed by 
the President under article 340(3). Though the appointment of the Commis- 
sion by the President was contemplated by the Constitution and 
its report would be useful in rendering help to the backward 
classes, yet it cannot be said that the Union or the Slates have to 
take action in pursuance of the recommendations made by the Com- 
mission : if. R. Balaji v. Slate of Mysore, A. I. R. 1963 S. C. 649. 

587. Exemption of Harijaos and Muslims from cost of additional 
police force is bad. 

IVhere cost ot additional police force under section 15(5) of the 
Police Act, was levied in a village and the Harijan and Muslim in- 
habitants were exempted from the levy, it was held that the exemption 
violated article 15(1) because there is discrimination on ground of 
caste or relig on : Slate of Rajasthan v. Thakur Partap iiiHgA, A. I. R. 1960 
S. C 1208. 

588. The authority should be withm the territory of India. 

When there is violation of article 15 by an authonty under 

the control of Government ff India but which is functioning outside 
the territory of India though administered by Givemment of India, the 
Supreme Court caunot issue a writ against that authority on the ground 
that there is infringement of artic'e : K. S. Raimmarthi v. Chief 
Commr, A. I. R. 1963 S. C. 1464. 

589. Who can questioa Constitutionality. 

The right guaranteed under article 15 (4) is an individual right and it is 
only a person who has been himself injured who move the Court to 
declare the law to be ultra, vires : .Voim 5ui^dss v. State of U. P.. A. L R. 
1953 S.C. 384. 

590. Discnmioation on the basis of place of birth. 

What is prohibited by article 15 is that no disctimination should be 
made on the ground of place of birth. But where dircrimmation is made on 
the basis of religion it cannot be said that law is bad. A rule requirmg 
capitation fee from students not resident of the State concerned cannot be 
said to be viol^ive of article 15 r Joiki Case .\. I. R. 195.5 S. C. 334. 

591. Excessive reservation may amount to fraud on the Constitution. 

Resevation of 6S per cent of seats in all technical institutions such as 

Engineering and 5Iedical Colleges or exdusioo of all other candidates if a 
single candidate from the scheduled tribes was available, may amount to 
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Article )5 is an instance of the equality which 
in Article 14 of the Constitnt'on of India. Article lo is wider thaA 
Article 16 because its scope is not limited to public employment out 
extends to the entire /icld of rtiscrjimnatioii by State, 
its scope is narrower because de>cent is not included m this Article . 
Dashratkav Stale of A. P., A. 1. R I96i S. C. 564 

The scope of this cfause is wry wide as it is levelled gainst 
any State action whether political, civil or otherwise. In view of tins, 
the terms State for the purpose of Article 15 includes local bodies . 
Xain Sukh Das v. Stale of U. P., A. 1. R. 195? S. C. R. llSi. 

The rights protected bv article 15 of the Constitution of 
India are the personal rights of the citizens and not their rights 
as members of any caste or community This Article is one 
of those constitutional provisions which limit the legislative power 
and which control the temporary will of a majority by a p^a- 
nent and paramount law settled by the deliberate wisdom of the 
nation' Gopalanv Stall, A. 1. R. 1950 S. C. 27- The scope of this article 
extends not only to the political rights but aho to other rights : 
Wain Sukh Dass v. S/aU of U. P., 19-53 S. C. 384. This article prohibits 
discrimination in all matters including admission into educational institutions. 


5t0. Article 15(4) U not obligatory. 

Measures taken by State Government for removing backwardness 
must be based on an objective approach free from all external pressure 
and the action should be intend^ to do social and economic justice and 
must bo taken in a manner that justice is and should be done : 
M, R. Balaji v. Slate of Mysori, A. 1. R. 1963 S. C 649. 

581. Object of Article 15(4) i* to remove backwardness. 

Aticle IS (4) 18 not an obligatory provis'on but merely leaves it 
to the discretion of the appropriate Government to take su'table action 
if necessary: M. R. Balaji v. Stale of hfysore, A. I. R. 1963 S. C. o49. 


582. Object ofFirsI AmeudxneDt Act 1951. 

Article 15(4) was added by the Constitution First Amendment Act 
1951, t‘*e object being to bring this article in line with article 
29. Article 15(4) has to be read as a proviso to article 15(1) and 
article 29(2). Where an o-dcr is justified by the provisions of article 
15(4). its validity cannot be questioned on the ground that it 
) Molates article 15(1) or article 29(2): M. R. Bahjiv. Slate of Mysore. 
A. 1. R. 1963 S. C. 649. 


583. State includes Legislature and Ooverament. 

It would be unreasonable to suggest that the State must necessarily 
mean the Legislature and not the Government The Constitution has adept- 
ed suitable phraseology wherever the intention was that the action 
ihould bo taken by the Legislature and not by Executive* M. R. 
Balaji V. Stale of Mysore, A. I. R. 1963 S. C. 649. 

584. ‘Backward* and ‘more backward'— ClassJficatioa is bad. 

Where the clarification was based as 'backward classes’ and 'more 

backward classes', it was held that such a classification is not warranted 
b/ article 15. It was further obsm^ that the order of the Govern- 
ment whereby seats were reserved for backward classes is a . fraud on 
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599. Article 15 and 29 (2). 

Article 15 protects all citizens a^nst the State whereas the p'otection 
of article 29 (2) extends against the State or any body who denies the right 
conferred by it. -Article 15 protects all citizens against discrimirutioa gene- 
rally. Bet article 29 (2) gives a protection against the particular species nf 
wTong namely, denial of admission in the educational institution of the 
speufied kind. Article 15 applies to all citizens irrespective of the fact 
whether that citizen belongs to a majority or a minority group, while 
article 29 (2) confers a special right on citizens for admission into edu- 
cational institutions maintained or aided by the State : S/a/z o'' iforafayv. 
BombiQf Educai^t Saciely^ A. I. R 1954 S C. 56i- 

600. Dlscrlmioatioa. 

The word discrinjination means to raak'* an adv erse disunctjon or to 
distinguish unfavourably from others : Kailki Raniting v. Slait of ojurajA/ra, 
A. 1 K. 1952 S. C. R. 485. 

601. Discrimination should be by an authority within ihs territory 
of India. 

Only that discrimination which is done bv an authorit}* which is within 
the temtory of India would be hit by Article 15 of the Constitution of India. 
Pondicherry which was not wnhin th* teiritoiv of India would not be 
included in the term State and any discrimination between the natives 
and resideots of Pondicherry would not be hit by .Article 15 : S. 

Ramantnr/t V. Chief ConmisstOfur, 1964 (I) S. C. R. 656; .A. I. R. 1963 
S. C. 1464. 

602. Selection of candidates getting Jess marks is violatlre of 
Article 15. 

Where the selection of candidates was made by holding a nrarocatest 
and where candidates who got less marks were selected it was held that this 
is in violatio.! of .Article 15 of the Constitution of India : C. Channj5asa- 
vaih V. Slate of .\Jy$cre. A. I. R. 1965 <. C. 1293. 

60J. Selection after adrercisement does not violate Article 15. 

Where selection of candidates is made after due advertisement it cannot 
be called violative of Aiticle 15 merely because there are no rules to govern 
• the conditions of service : A .V. .Vagro/aw v'. Siak of Mysore, A. 1. R. 

.S.C. 1942. 

604. Discrimioate Against-Meaning of. 

Discnmjnatjon is d.>ubJe edged. To discriminate against one j^rson 
is to discriminate m favour of oturr But inh'reut in the very noHon of 
every diacnmination is a measure of comparison a-id the languageol article 15 
should be interpreted in the above bgbt. The words ‘'discriminate against” 
imply an unfavourable voice aff'Cting the differentiation which the State is 
making: ffatAi Rawniiig v. Slate of SaitTaitkra, .K. 1. R. 1952 S.C. 123. 

605. Discrimination on the basis of Religion only. 

OnlyMn cases where religion ismadethe «ole basis of legislative classi- 
fication, the fundamental rights under the Constitution will stand violated : 
and merely because the legislature is coirpetent to make the law as it falls 
within its sphere, wilt not validate the law. In an election held after 
the Constitution came irdo force, discrimination wa» sought to be made on 
the ground of rel'gion. Such a law being repugnant to the Constitution, a.s 
it did not take into consideiation the Constitutional mandate to th^ State 
not to discriminate against any citizen on the ground of religion* ''"^5 
declared void : .Yaiit SukhJjss v. SiaUofU. P., .A. I. R. 1953 5. C- 
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fraud upon the Constitution. Clause 4 of Aiticle 15 only enables.the State 
to make special and not exclusive provisions for the backward cl^s^ 
The State would not bS justified in ignoring altogether advaDcement.^i tbp 
rest of society in its zeal to promote the welfare of backward clasMS. 
Excessive reservation may rend-r m^tqry the rights guaranteed to other 
citizens ; Balaji v. State oj Mysore. A. |L ^ 1963 S. C. 649 ; Cheierlekha v. 
Slate of Mysore, A. 1. R- .1961 S. C. . , 

592. Special provision for cbildrea and women. 

Special provision for children dr worhei} under Article 15 cannot be 
challenged on the groimd'of violation of Article 11; ‘ Yhsu/ v. State of Bombay 
1954 S. C. R. 930. Such special treatment to women fnaybe'justified on 
account of the pedliliar soeialposation of women* in India. ■ ■ r. 

593. Caste. • . ... ' ' 

A regulation which requires higher qualification for aBranmin.to sequre 
admisston into an educational insUtutiou would be discriminatbry on the 
ground of ' caste and would be invalid ; of Madras v. Chapfakam 
A. 1. R. 1931 S. C. 226. , ' 

594. Only. ' • ■ ‘ . ,;i 

Eiscnmination which 'i*' forbidden by Article 15 is that wlitch is basefl 

only bn the giound that a person belongs to a particdlair chSte, race or 
professesi oertain religion : Kal)^ Ranningv. Stai^ of Saurashira, 1932 
S. C. R. 435. The significance of the words Only is thpt .other qu^ifications 
etc.i will not stand IQ the way of a citizen.. \ 

595. Race. , i 

The State shall not discriminate on ground of race ; Partap Biugh V. 

Sl^ of RajasihaM, A. I. R. I960 S. C. 1208 : 1961 S. C'. j. 313. i . 

596. Religion. ' 1 

An order under the. Police Act of 186V which .declares certain areas 'as 

disturbed ajid makes the lubabitants of those areas bear 'the cost of additional 
police notates 4Tti‘:le 15 (1) ta as much as it e-^empts Harijans and ifusitms 
fiom.the payment of .the fee, Distinbing elements may be fotmd among 
members of any community or leiipion just as there Aiay be saner elements 
among members ,ot, that community or trUgionV Parlab Stnoh v hale 'of 
Rajasthan, A. I. R.1960, S. C. 1208 ; 1961 (1) ai C. J. 143. “ 

597. Electoral law. • j 

AlaW-wiiichprtA-ides. lor elections on thu basis’of ' separate electorates 
basedon the dilferent reb^us- communtiej cannot be allowed to stand 
because it olfeuds article 15. • • 

Where the electxaal rolls were prepared on the basis ot ditferept 
tel.sioos contmun.t|es d , vras held th« aiticle 15 (n is aod aiy 

election held oo the bajis of lha( hKctoral toU itinsf be declared vold : 

s“c“r SSt ’■ ““ '■ “■ ™ <■') 

598. Requirement of .capitation fee. ' 

Whe^e .he rules Provide that capitation fee is be 'deposited by non- 
res.dent sWdentsof apartitulhr State ifwas held that there is no di^rimi- 
nation onCTonnd of place ofbirth; 0."PliJoshi v. Stale efM PAIR 
1955 S. C. 334 : 1955 (1) S. C. R. 1215. * *■ . T. ' . 
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607. Equality of opportunity 

603. Discnminate vaiust 

G09. Rescmtion for backward classes 

610. Scope of clause 2 of article 16 

611. Reserratiou of posts for difierent coaiuuuities bad 

612. Tenders not accepted-No violation of Article 16 

61a. Difierent rules for different posts-Article 16 cot suolated 
614. Discrimination on ground of descent bad 
61$. Oolj’ Class I officers entitled to promoUoa->Xothicg bad 
61& R'teotioQ of junior nuioSot bad 
617. Bar against emplojmeat qua certain persons bad 
' 613. Reserv'atiaa for scheduled caste not bad 

619. ^omotioa>Dis^unilar procedunr-No violation of Article 16 
trhen there is proper classification 

620. Judicial sem'ce 

621. Socially and educationally backward classes 
6?*?r E&ication Department 

623. Tennination of temporary servant on account of unsatis- 
factory Work-Article 16 does not apply 

624. Tennination on account of retrenebment of senior Govern- 
ment servants 

625. Compuboiy Retirement 

626. Cany forward rule 

627. Rotational sj-stem 

62S. Selection after advertisement cot bad 

629. Candidates getting lesser marks cannot be selected 

630. Three tier sjsteai 

607. Equality of opportunity. 

\Miere all candidates are subjected to the same tests and some of 
them are selected according to the merits of the candidates it cannot be 
said that the principle of equality ol opportunity enaunciated in clause 
1 of article 16 is violated. It is'open to the appointing anthority to lay 
down qualifications for recraitinent to Government offices and to further 
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606. DUcrimtnation on tbe basis of sex. 

Section 497 of the Indian Penal Code which punishes only men for 
adultery cannot be said to be violative ol article IS as it discriminates against 
men on the basis of sex. 

Sex is a sound classification and although there can be no discrimi- 
nation in general on that ground. the Constitution itself provides for special 
provisions in the case of women and children by clause 3 of Article 15. 
Articles 14 and 15 thus read tc^ethei vali^te the last sentence of Section 
497 I. P. C. which prohibits the woman from being punished as an abetor 
of an offence of adultery : Yusuf Abdul Aziz v. State of Bombay, A. I. R. 
1954 S. C. 321. 
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Ratnarao v. StaU of A. P; A. I. R. 1961 S. C. ,564 : 1961 (2) S. C. R. 931. 
Article 16 is an illustration of the general rule of opportimity laid down in 
article 14 with special reference to the opportunity of appointment and 
employment in Government: Banarsi Das v. SlaU of U. P;, A. I. R. 1956 
S. C. 520. 

615. Only class I officers entitled to promotioa-Nothing bad. 

^Vhere Income tax Officers were divided into two classes and only class I 

officers were eligible for promotion to higher posts it was held that there 
is no discrimination agmnst class 11 officers: Kishori ilohanlalv. Union of 
India. A. L R- 1962 S. C. 1 .39. 

616. Retention of junior man.Not bad. 

W'here the services of a senior public servant were tenninated and 
that of a junior person were retained, it was held that there is no violation of 
article 16 {!): Union of India v. T. K. More, A- 1. R. Ife62 S. C. 630. 

617. Baa against employment qua certain persons had. 

Where there was ban against employment of certain person under 
Government after termination of the services, it was held that this arbitra^ 
imposition of ban violated article 16 (t): Krisluin Chand Nayyar v. Chair- 
tnan Central Traders Otganisalion\ A.I.R. 1962 S.C. 602; 1962 (3) S.C.R. 2S7. 

61S. Reservation for scheduted caste not bad. 

Where a circular was issued by' the Railway Board making reservations 
of selection posts in Ra'iway Service in favour of member of scheduled 
castes/tribes it was held to be n-)t ultra vires: G, If. Southern Railtasy v. 
Rangaehari, A. I. R. 1932 S. C. 26; 1962 (2j S.C. R. 556. 

619. Promotion— DU-si(nilarproeedare--no violation ofAiticls 16 
when there is proper classification. 

There U no violation of artide 16 ^en a di«.sim'lar treatment was 
followed in the matters of promotion between teachers of District/Uunicipal 
Boards taken over by Punjab Goverameot and between teachers who were 
already in the employment of Punjab Government: Stale of Punjab v. 
Joginder Singh. A. I. R 1963 S. C. 913. 

620. Judicial Service. 

The selection of junior munsifs when munsifs are to be appointed in the 
exercise of power by the High Court under Article '235 is not violative of 
Article 233, 14 and 16 unless it is shown that thecase of the petitionerwas not 
considered at all: High Court Calcuda v, Amai Kumar (1963) 1 S. C. R. 437: 
A. I. R.- 1962 S. C. 1704. 

621. Socially and educationally backward classes. 

The word classes is not equal to caste. .However if the Government 
in making classification takes into consideration economic conditions of 
backward classes there can be objection if their castes are also take nto 
considerations. However, the order malHng cUssificatioa is not bad if castes 
are not considered. Articles 46, 341. 342 and 15 form one gr’Up, when 
special provisions are made for socially and educationally backward classes: 
ChiUakekha v. State of Mysore (1964) 6 S. C, R. bSS. 

622. Education Department. 

When schools of the Municipalities and District Boards were taken over 
by the Punjab Govemirfent and their teachers were given the grades and 
pay of the teachers in Government sendee it was held by ths majority 
judgment that Articles 14 acd 16 were not violated: State of Punjab v.. 

J oginder Singh (1964) 2 S. C. K. 169: A. L R. 1£63 S. C. 913. 
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la, doavn t,Ee-,e,u,s,te c. nditions of appointment which are condncive to 
the niainlCTancp of proper dutciplme among the Govenunent sci'ants 
Br»a™ na„ v Slate V If. P.. \ I R 1956 S.C. 520 Where a cml servant 
,s emplov d on a .p-cial contract and h.s Krvjces are terminated in 
accordance with the terms of contract articp 16 (11 cannot be invoked 
rs there IS no di.crmlinatien and nodeniaf ol equality of opportunity : 
SotirA Ai’andv. Uiitmt oj India. A.t.R. t953 S.C. 250. 


608- Discriminate against 

1t:c words ‘discnminale asainstbave the sasnc meanings as they bear 
in article 15. It necessarily implies difletentiatlon with a voice ofpre- 
)udii-c against particular class of individualt. But iJ the voice is based 
upon any of the grjunds specified in the article the law or the action taken 
by thf- Stale becomes ip so lacto repugnant to the Constitution : Kathi 
Ratintng'i'. State o/5aitarasA/ra 19n3 bC. 123 


609, Reservation for backward classes 

Only those reservations which are Mr backward classes can be upheld 
hut where however reservations are made for different communities which 
ar** not inr'uded jn the term backward coumunitUs, then such an order 
will be repugnant to article 16 in so far as «t relates to the classes 
which are not backward : Venkatramya v. Slate of .Madras, A. I. R. 1951 S.C. 
229. 


610 Scope of clausa 2 of Article 16. 

Wlicrt the Madras Government by an order known as Madras Government 
Communal G.O. fixed the proportion of posts’ open to each community in a 
certain manner, it was held by the Supreme Court that as caste and 
comtnunily were the sole grounds for the ineli|ibihty of the person other- 
wise cmnpeient, the order was repugnant to this clause and, therefore. 
VO d Vfnkatramya v. Stale of Madras, A.I.R. l^alSC 229. i 

611 Reservation of post* for different cotnmunitas bad. 

Wheri- the rales provided for reserving posts for a public service for 
various communities, the rale was declared to be illegal, as it violated article 
16 ni the Constitution • Ktokataramaw v. Sfaifr . 1 /ai., A. !•, R- 1951 S.C. 
318. \t1iere old servants wio had resigned and -were not amenable to 
discipline and were excluded from new appointment to new services 
created by State, it was held that there was no denial of equality of opportu- 
nity BiuarstJas V. Stale of U P . .V I. R. 1956 S. C.'S29. ' 

612. Tenders not accepted— No violation of Article 26 

\\her“ the petitioner used to supply milk to Governmenttoa (Contract and 
when petitioner's tender for cettia-n year were not acoepttd. it was held that 
there IS m Molation of article I* or article 16 the contract to supply 
cannot be called employment: C. K. Achutan v. Slate of'Kerald 'AIR 1959 
S C. 490 . V 

613. Different rules for diBerent poste'-Article 16 not violated. 

Where there were different rules jo the matter of prom itioa . for Station 

ilisters and Guards, -t was held that the equality between separate and 
iiidepeiideni classes of employees is not contemplated. by article J6 (1) 
and there i- no violation of this article: All India Station A/as/rrs Aise v. 
General Genital Railway, A. I. R- 1960 S.C. 384... " ' 

614 Discrimioatioa oa ground of descent bad. 

Village munsif under Madras Act (3} of 1855 is an ’Wc« under the 
State and section b (1) of the Madras Act which discriminates on ground of 
descent was held to be violative of article 15 (2J of the constitution : G. A. 
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of ^hicb consist of <iirect reaults and half of the promotees. This rotational 
SYStem does not violate the equality clause. The case of T. Devadasan v. 
Union of hidia, A. I. R- 196^ S. C. 179 wh«ch dealt with cany forward rule 
was distinguished in the case : ^^myatt v. Collector A. I. R. 1967 S. C. 52. 
This rotational splem would not apply in case there i« only one source of 
recruitment. Bat if a direct recruit is put before the oromotee even though 
he has come up on a latter date when making promotions to higher ranks, 
it will be hit by .Article Has well as 16 of the Constitution of India : 
^fe^cyan v. Collector (Supra). 

628. Selection after advert'-semeot not bad. 

WTiere the Government advertises the appointments and the con- 
ditions of service of the appointment and makes selection after ad- 
vertisement there would be no breach of Article 15 or 16 of the Consti- 
tution because c\-ery bodv who is eligible in view of the conditions of 
service would be entitled to he considered by the State. There is no 
infringement of Article 309 or Articles 14, 15, and 16 if the State 
Goverament does not frame rules with regard to a particular service 
before it is created because as laid dow.» iu Rant Jaieaya Kapur v. 
Slate o/ P««;a5, 1955-2 S. C. R. 225 It is not necessary that there must 
be law in existance before the executive is enabled to function : B. iV, 
WarrJH/jrt V. Stale o/.l/j'sare., .A. I. R. 1966 S. C. 1942. See also T. Gaje$ 
V. V, jormon Stem 1961*1 S. C. R.750. 

629. Candidates geuing lesser marks cannot be selected. 

WTiere the selection of candidates was made by holding a rivai-oee test 
and the candidates uho got less marks were selected, it was held that 
this is in violation of .Article 16 of the Constitution of India : C, CAatiiia* 
hasavaih v. State of Mysore’ A.I.R. 1963 S.C. 1293. 

630. Three tier system. 

The three tier system prevalent in Police Force in State of 
Raj-isthan as is applicable for the purposes of promotion from Constable to 
Head Constable does not contravene Articles 14 and 16 (a) : Ram Sbaran 
v. Deputy Inspector General of Poliee, A. I. R. 1964 S. C. 1559. ; 1S64-7 
S. C. R. 228, 
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623. Termination ofTemporaryservanton account of unsatisfactory 

\?otk»Atlicle 16 does not apply . 

There is no question of violation of AHicle 16 when a temporary Govern- 
menl s.rv.nt is found to be not em.,.nt and h,s services are tammaled 
on account of unsatisfactory work- ChamfakaUi v. Umon o] Indta 

5 S. C. R. 190; A. I. R. 1964 S. C. 1854. 

624. Termination on account of retrenchment of senior Government 


servanis. , 

The question whether Article 16 is violated because senior servants 
were ordered to leave while less qualified junior set\ ants arc retained as a 
result of retrenchment will arise m the case ol retrenchment and not in the 
case of termination on the gioundcf inelTiciency : C/iumfailaJ v. Uiitotio/ 
India (1964) 5 S. C. R. 190 : A. 1. R. 1964 *• C. IS54. 


625. Compulsory Retirement. , 

While determining the validity of nile 285 of Jlysoic Civil Services Rules 
1958 it was held that the compulsory pre-maturc letin-ment of the Govern- 
ment servant m the public interest could not be challenged unless ®n^io 
material placed before the Court, the order suCers from the vice of malafide : 
Skiveharau Stngh v. Stale of Mytore A. 1. R. 1965 S. C. 2l<'. 

The three tier system applicable to Police in Rajasthan docs not offend 
Article 14 : Ram Sbarau v. Dy. Inspector General of Police (1965) 1 S. C. J. 
749. 

626. Carry forward Rule. 

Wliat IS meant by equality m article 14 is equality among equals. It 
does not provide for absolute equality of treatment to all persons in utter 
disregard in every conceiveabte circumstance ol the dilferences such as age, 
sex, education and so on. Indeed the aim of this article is to ensure that 
invidious distinction and arbitrasy dHciimination shall not be made by the 
State between the citizens who answer the same description but reasonable 
classification is permissible. 

The cany forward rule which provided for representation in Central 
services and reservation of vacancies for scheduled castes and scheduled 
tribes peimitting reservations of more than 50 per cent vac.\ncies upto third 
year was held to he uhra vires ol ariicie 14 and 16 of the Constitution of 
India. This rule permitted a perpetual carry forward ol unfilled reserved 
vacancies in the two years preceding the year of recruitment and provided 
addiiion to them oj 17^ per cent of the total vacancies to be filled in the 
recruitment years. If in two successive years no candidate from amongst 
the Scheduled Castes and Tribes was found to be qualified for filling any 
of the reserved posts and suppling that in ea^h of these two years the 
number of vacancies to be filled in a particular service was 100, by operation 
of the carry forward rule the vacancies to be filkd by persons amongst the 
scheduled castes and scheduled tribes would be 54 as against 46 by persons 
from amongst the more advanced class. This rule was helrltobe ultra vires 
of Article IS • Devadasan v. VntottoJ Indta, A. I. R. 1964 S. C. 179. 

627. Rotational system. 

Where recruitment to a cadre is from two sources, namely direct and 
promotees and rotational system is in force, spnioritv has tc be fixed as 
provided by alternate y fixing a promotee and a direct recruit in the seniority 
list. There is no violation of the principle of equality before law as contained 
in Article 16 by following rotational system of fixing seniority in a cadre half 
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654. Using defamatory slc^ans against Ministers does not 
undermine security of S ate 

655. Section 144 Cr. P.C. does not violate ailicle 19 (1) (a) 

656. Sedition 

657- Sections 124 (2) and 505 IPC are constitutional 

658. U.P. Special Power's Act, 1932. section 3 .snnconst.- 
tutional 

659. Punishing an employee for making a speech may vio a e 

Article 19 (1) (a) ,, u t 

660. Freedom of speechis not violated when a em er o 
Parliament is detained under D.I.R. 

661. Right to make peaceful and orderly demonstration 

662. Strikes -even if associated with speeches not protectea 

663. Incitement which may lead to mdiscipUne not covered 

664. Section 123(5) of Representation of the Peoples c . 

195.1 is valid _ . 

665. Government should state reasons for confiscating se i lo ^ 

666. Getting a book cf scientific nature published while under detention 

667. Religion cannot be insulted 

668. Employee can be asked not to disclose information 


631. Scope of Article 19. , certain civil 

Article 19 guarantees to the citizens the enjoy citizen who 

liberties while they are free, .\rticle 19 at tbe 

claimsthe protection of article 19 must be P® -ninvment of those 

time of enforcement of this right on which alone 1 1 V freedom 

rights necessarily rest. NVhrn a citizen is dep i exercising or 

in accordance with the law. there can h« Article Articles 20 and 

enforcing the rights conferred m clause (1) of thu • „jr,titutiornl 

22 ..cure to iU persons oitiseos and noo 

guarantees in regard to punishment and ,1,0,1565 ^e depriva- 

A. I. R 1950 STC. 27. The validity of a law by articles '41 

tion of personal liberty is to be judged by the cnjenaindicated oy 
and 22 and not by article 19; RamS^ngh v. State oj L>» 

S. C. R. 451. . ^ . a. iQ^n s C. 88 at 291 

Obseivation made by Das J. in Go^an s inni (at as he is no 

that'a detenue cannot exercise bis n^t under article i»i ; w . 
longer a free man was held to be not the last "“’5,“ No. 107 
'Ju 0/ MalmriM’a v. P. P. Saozgir. md 'Saced on the 

19ffi dated 6-9-1965. In th.s case .'“'"'’'“V' , scientific 

ietenne in as much as he was hot ^Imted to^gn^a^ detention. It w^ 


vuscivaiiuii luahic u] j. — r - ,vi_ iQfll fai as uc *3 

lu^'a detenue cannot exercise bis ri^t under ‘ It/e subiect : See 

longer a free man was held to be not the last "“'5,“ "'”"2 No. 107 
SUM 0/ UaharatUra v. P. P. Sanzgtr. a«d placed on the 

of 1965 dated 6-9-1965. In this case f „urelv scientific 

detenue in as much as he was not allowed to get a detention. It was 

nature pubUshed which he had ™mn«hj^e he wa^nnderd^^,^^ 
held that the refusal to get the book published 

19(1) (a). 

632. Art 19 not exhaustive. Th^re mav he many 

Article 19 is not exhaustive m its ennumeration. T . ^ protects 

other personal liberties which a free man may cxercis . 



CHARTER IX 

freedom of speech 

(See Chapter XVJ on Reasonable Reslrictions) 
SYNOPSIS 

GENERAL 

631. Scope ol article 19 

632. Article 19 not exhaustive 

633. Rights under article not absolute 

634. Article 19 and Article 21 

635. Article 19 and Article 31 

636. Bights ^ylucb are not lundamental 

637. Inlringement ol tlghU by private individuals 

638. Construction of taws restricting fundamental rights 

639. Article 19 available to free citizens 

640. Who is a citizen 

€41. Judgment of High Court cannot violate Fundamental 
Rights 

PRESS 

642. Freedom of speech includes freedom of press 
643' Freedom of speech includes circulation 

644. Freedom of press is not higher than the one which ordi- 
nary citizens enjoys 

645. Excessive and prohibitive burdens cannot be placed on 
the press 

646. Advertisement — When can be controlled 

647. Statute cannot regulate number of pages according to 
price 

648. Pre-censorship cannot be ioiposed 

649. Freedom of press includes freedom to employ staS 

650. Obscene-Meaning of 

651. Obscene literature if {uoscribed does not violate article 

19 (1) (a) 

LEGISLATORS 

652. Legislators enjoy absolute and unfettered powers inside 
the House 

653 Freedom of speech under article 19 (1) (a) and article 194 
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only some of the important attributes of personal liberty and f 

not .nunip.at.d ,n ai.idelStat which mav be Hk™ » i R^KO 

guaranteed by article 21 • Copulan s case. 19o0 S. C. R. S8 . A. 1. R. 19oO 
S. C. 27. 

633. Rights under Art 19 not abso.ute. 

.f tlip rights under article 19(1) is absolute. Each of the sub- 
saperimposed with restrictions as provided in clause 3 to 6 ol 
In fact liberty has to be limited m order to be effectively 
The«e restnetions are necessary for the common good of citizens 
1950 SC. H.8S. In considering the validity of restrictions 


clan-."' 
arm 1 
poises: 
Cof’alan's 


ipalan s 19.S0 h C. K. 8S. in consioering me vaiiuity oi 
imposed under tlie law bv the State on the citizen regarding his fundamental 
n^liis. it must be remembrred that importance is to be given to the right 
itself which IS supreme and fundamental and not to the limitations : Raw 
Sitip/i V. Stale oj Delhi. 1951 S C. R. 451. 


634. Article 19 and Article 21. 

.Article 19 refers to the rights of citizens in particular set of circum- 
stances i.e. m their free State. This article is not concerned with the 
question of taking awav the basic freedom itself and putting a citizen m 
tonfinemint. This subject mailer is covered by article 21. Article 19 is 
not applicable to the question of deientjon of a person preventive, punitive 
or oUienvise • Gofalan v. Sute, A. i. R. 1950 S. C. 27 ; Bam S»h|A v, Slate 
1. R. 1931 S. C. 270. A'here a person is totally deprived of his personal 
liberty it IS drticle 21 and not article 19 which is applicable. A/aib singh v. 
State, A. I. R. 1933 S. t. 10. 


For invoking the help of article 19, it is essential that a legislation must 
hit directly the liberty of a citizen. But where such restrictions or depri- 
vations results from the application of some other law article 19 cannot 
be made use of. But where a person whose personal liberty is not fofo/lj 
taken away but only some restrictions are placed, then it is article 19 which 
IS applicable. While article 19 says that a citizen shall have the various 
rights, Articles 21 and 22 are wordw in a negative from and purport to enact 
revtrictions on the powers of the State: Go6d/izu v. Stale, A. I. R. 1950 
S. C. 27. Ram Singh V, Stale 0 / Delhi, 1951 S. C. R. 459. 

635. Articles 19 and 31. 

Where a person is deprived of his property, in entirety or it is required 
or its possession is taken for public purpose, then such an action falls under 
article 31 and not article 15. But where there is no total deprivation of 
property, article 31 does not apply. Article 19 deals with citizens whereas 
article 31 gives protfctim to property qua all other persons. Article 31 is 
different from article 19 in the sense that article 31 deals with the entire 
field of eminent domain ; DiearakaJas v. Sholapur Spinning, A. 1. R. 1954 
S. C. 119. 1934 S. C. ]i.S7i-.lainaksnya v. Col/eclor, 195^2-S.' C. R. 988. 
.American decisions on due process clause arc not material while con- 
sidering reasonableness as to restrictions of fundamental rights. Collector of 
Customs V. Sanpathu Cheliy, A, J. R. 19G2 S._^C. 316, 1962 (2) S. C. R. 736. 

636. Rights which are not Fundamental. 

A citizen has no fundamental rights to "strike". Similarly the 
right of Franchise cannot be called fundamental. The right to stand as a 
candidate for election is also not a fondamental right. It is a creature of 
statute or special law. Although the freedom of contract is fundamental right 
under the American constitution but it is not so as far Indian Constitution 
is concened : N. P. Ponn«$iM«i v. Rdumifig oJ/Uer, A, I. R. 1952 S. C. 
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637. Infriagement of right by private Individual. 

This article does not contain any protection against infringement of 
rights by a private individual. It is only the State against whom a relief 
can be sought under article 19. It does not mean that a citizen will have no 
remedy if the right guaranteed under this article is jnfrin;,ed by othir citizens 
Although remedy under Article 226 mav not be available, yet remedy 
under the orOinarj’ law of the land is available to the aggrieved person. In 
cases where the State infringes the fundamental right, the remedy both in 
the ordinary Courts and in the High Courts or the Supreme Court under 
article 226 and 32 of the Constitution is available : P. D. Shamadsani v. 
CetUral Bank, A. I. R. 1952 S. C. 59. 

638. ConstructioQ of laws restricting Fundamental Rights : 

Laws which limit fundamental right must be strictly constmed But in 
the case of municipalities and other iccal bodies a liberal interpretation 
must be made in favour of the law. See chapter I. 

639. Article 19 available to free citizens. 

Article, 19 guarantees to citizens enjoyment of civil liberties while thev 
are free and not when they axe under detention such as pre%entjte 
detention. The rights guaranteed by ailicle 19 are net absolute but are 
liable to be curtailed as mentioned in clause 2 to 6 of article 19. Drprnaticn 
of personal liberty is difleient ficm rcfiTKtiVrs of fite mo%fment : A. K, 
Copalan v. Stale of Madras A. 1. R. U50 S. C. 27 : 1950 S. C. R. 1951. 

« 640 Who U a citizen. 

This article can be made use of by the, citizens alone. A Corporation is 
not a citizen for the purpose of the Constitution and therefore cannot claim 
the right mentioned in this article. The Supreme Court has observed that 
assuiiiing that a Company can be a citizen a foreign company cannot claim 
any right under article : Sta/e trading Corporation v. Commeraai Lav 
o^er, A I. R. 19CT S.C. 1811 : 1964 4 S. C. R. 99, Bariurtx Chemicals v. 

^ Company Lav Board, 1966 I. S C. A. 747. 

641. Judgment of High Court cannot violate Fundamental Rights. 

The argument that the order of the High Ccun affects the fundamental 
rights of the citizens under .Article 19(1), is bis«d on a co.npleit- 
^ misconception about the true nature and character of judicial process and 
of judicial decision. When a judge deals with matters brought before him 
for his adjudication, be first decides questions of fact on which the parties 
are at issue and then applies the relevant law to thr said fact. Wnether 
the findings of fact reco ded by th“ Judge are right or wrong and whether 
. the conclusion of law drawn by him suffers from any infirmity, can be 
considered arid decided if the party aggrieved by the decision of the judge 
takes the matter up before the appellate court bit it is singularly inapprrv 
priate to assume that a i idicial decision pr mouaced fay a Judge of compe- 
tent jurisdiction in or in relation to a matter brought before him for adjudica- 
tion can affect the fundamental rights of the citizens under Article i9 (1), 
What the judicial decision purports to do is to decide the controversy 
between the parties brought before the Court and nothing moie. If this 
basic and essential aspect of the judicial process is borne in mind, it would 
be plain that th" judicial verdict pronounced by court in o' 'it relation to a 
matter brought before it for its decision cannot b» said to affect fundamental 
rights of citizens under Article 19(1].. if aresh v. Slate, A. 1. R. 1967 S.C. 1 
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64’ Freedomofspeechincludesfreedomofpress. 

Uinso (I) m ol iiticle 19 deals with the treedom d speech and 
espress.oh. It is now a settled law that thfe sub-cla»se “K 

the Iree .om o{ the press. U was not considered necessary to 
menti n the freedom of press in this article because .t is included m the 
eypr''s«>on freedomof speech etc: Jtomesh 1 /lafiar v. Stale. A. L K. 

S L. 129. 

643. Freedom of speech includea circulation. 

The freedom ol speech and expression Includes (tecdom of propagation 
0* ideas and that freedom is ensured by the {recdom of circulation. Liberty 
of circulation IS as essential to that freedom as the libertv'of publication. 
Indeed without circulation, the publication would be of little value. 
A’owj's'i Tliapar v. Stale of M/idrar. A. I. R. l9ol) SX. 124; 1950 S. C. R. 
S94. 

It is a recognised principle that freedom of speech and expression is 
one of the most saluable rights guaranteed to a citizen by tlie Constitu- 
tion and should be jealously guarded by the Courts For the free political 
^scussion and for the proper functioning of a democratic Goveminent, 
the tendency of modern jurists is to depricate censorship. The ienposition 
of pre-censorship on the journal is a restriction on the liberty of the press 
which 1$ an essential part of speech and expression and the action of the 
Chief Commissioner ol Delhi which imposed such a censorship was held 
f* be Violative of article 19 (1) (a). The imposition of pre-censorship 
amounts to curtailment of Ubeity of press. , 

The liberty of the press consists in laying no previous restraint on 
publications. *Snj SAus/ian v. State of DelM, A.l.R 1950 S.C. 129. ISiO 
a.C.J. 425, 1950 S C.R. 605 .■ I'lfcwdra V. State o/ Piinfad, Criminal .t^fieal 
A’o. J6I of 29i0 decided on 12-1-196I: 

644. Freedom of press is not higher than the one which ordi- 
nary ciiiaen enjoys. 

Aiticle 19 guarantees to all citizens freedom of speech and expression,' 
but this aiticle does not specifically or separately mentions liberty of the 
press. The upreme Court as early as 1950 in Uie case of Romesh Tlutpat 
V. State of 5r*/raj 1950 S.C.R. 59l and Btij Bhiisftan v. State of Delhi 
1950 S.C.R. 605 has held (hat this article includes freedom of press. To 
the same effect are the observations ofBhagwafiJ. \n Extrees NevsiiaPtr 
limited V. Vmon of f.idia, 1959 S.C.R. 12. It Should be noted that the 
freedom of speech as enjoyed by the press does not stand at a higher 
footing than the freedom ol speech which an ordinary citizen enjoys. A 
non-citizeo running a pr.ss is not entitled to freedom of speech as the 
freedom of speech, which is conferred by article 19. is enjoyed only by 

R ^*1959 s'c 39*"^ ^*^^”** SixAa, 1959 S.C.J. 925 ; 

the citizens of Ind.a are only eligible for the protection of article 
19 IS clear from some of the observations made m latest iudsineats reported 
^ Barium au.nuals 19G5-2 S.C.J. 623; A.l.R. 1967 STC. 295. Slate 
Jrajing Corporation v. Commerctat Tax Oficer, A.l.R. 19Q3 s ^ 1811. 

645. Excessi ve and prohibiave burden cannot be placed on the 

•Sec BlackslcD -'s comraentary Vol. IV pages I51.i52 
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Press. 

The freedom of press does not mean that it is immune to the general 
laws. No immunity can be claimed by the press and it would be subject 
to taxation laws in the same way as ordinary citizens, but laws which 
single out the press for laying upon it excessive and prohibitive burdens 
which would restrict the circulation, impose a penalty on its rights to choose 
tlie instruments for the exerci'e of freedom or to seek an alternative media, 
prevent newspapers from ^eing started and ultimately drive the press to seek 
government aid in order to survive would be hit by article ly -. News- 

paper Limiled V, Union of Itidta, A.I.R. 1958 S.C. 5Sl. 1959 S.C.R. 12. 

646. Advertisemeit when can be controlled 

Advertisement is no doubt a form of speech but its true character is 
reflected by the object fur the promotion ofuhidiitis employed. Au ad* 
vertisemont which is concerned w th the pcopagat'on of ideas would be 
covered by the freedom of speech. It cannot be said that the right to 
publish and distribute commercial advertisement advertising an mdivi- 
dual’s personal business, is part of freedom of speech guaranteed by the 
Constitution. Where a certain statute prohibits advertisement commending 
the efficacy, value and importance of a particular drug or medicine, for the 
treatment of particular disease, it was held that it cannot be declared 
void as violating article \9(l) (i) •. Hamdard DwaKhana v. Union of India, 
19h0 3 S.C.R. 671. ^ ^ 

647. Statute cannot regulate number of pages according to price. 

For propagating his ideas a iitizen has the right to publish them, 

to disseminate them and to ciiculate them either by word or by mouth. 
'1 bis right e.xtends not merely to the matter which he is entitled to circulate 
but also to the v'Oluue of <irculation. Pally .Vew<paper (Price d page) 
Ordir, 1959 was held to be illegal as it the number of pages 

aicordingto the price charged: Sakai Papers [P) Lid. and Others v. Tha 
Vnkn of India 1962 (3) S. C. R. 342. 

648. Fre-cenrorship cannot be ioipcsed. 

The liberty of the press consists inlaying no previous re&tiaint on 
publications. Brij Eliuskan v. State of Delhi, A.I.R 1950 b.C. 129, 1950 
S.C.J. 42.5. 1950 S.C.R. 605. 

649. Freedom of press includes freedom to employ staS. 

The regulation of the conditions of service of cmplojees of a prefs 
cannot be said to be violative of Article 19 (i) (a). Freedom of press would, 
however, be violated if there is interference with the freedom of employ™^*'!- 
Freedom of press involves freedom of employment or non-employment and 
includes freedom from lestriction in respect of employment of editorial 
stafi : Express New Papers v. Uniot$ of India. A.I.R. 195S S.C. 578. 

650. Obscene. 

The word 'oftscerte' has not been defined ia the Indian Penal Cede, 
This dflicate task of how to distinguish between that which is artistic and 
that which is obscene has to be performed by Courts and in the last resort 
this is to be done by the highest Court ol the land i. e. the Supreme Court. 
The test must obviously be of a general character, but, at the samr tin.e, it 
must admit of just application Itom case to case by mdicating a line of 
demarcation not necssarily sharp but sufficiently distinct to distinguish 
between that which is obscene and which is not. Treating with sex and 
nudity in art and literature carmot be regarded as evidence of obscenity 
without there being something more. Tha bupreme Court observed ‘it is 
not necessary that the angels and saints of Micheal Angelo should be made 
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to wear to breeches before they can be viewed . The test is whether the 
tendency of the matter charged as oljscene is to the deprave Md corrupt 
those whose minds are open to such i nmoral instances and into whose hands 
a publication of this sort mav fail, ‘ft is not necessary rn order to deter- 
mine whether a book is «»bscpne or not to rnmpa'e it with other books. 
Where obscenity and art are mixed, m such a way that obscenity is so trival 
and insignificant and art has a preponderating aff<-ct. it can be ignored : 
Ranjit Udesht v. S/a'a 0 } Muharatlilra, A. I. R. 1965 S. C. 881; 67 Bom. 

L. R.5O6; 1965 1 S. C. W. R. 7 8. 

651. Obscene literature if proscribed does not violaU Article 19 


Article 19 of the Conrtitulion of India guarantees complete freedom of 
speech, but also makes an exception^n favour of existing laws which impose 
resff'Ctions on the ground of decency or morality. The word 'obscene 
according to tlie dictionaries may mean something offensive to modesty 
or decency. The cherished right which our demociatic Constitution confers 
on the cilirens i. e freedom of speech and expression, is meant for the 
expression of free opinion to change political or social conditions or for the 
advancement oi human knowtedge. This freedom is subject to reasonable 
restrictions which may be thought necessary in the interest of the general 
public. In this case the book named 'Lady Chatteri ly. l.over' (unexpe^ated 
I dition) was held to be obscene and the ban imposed on its sale was held to 
be not violative of article 19 (1) (aj: RanjU 0. Udeshi v, SiaU of MaharasHlra, 
A. I. R. 1965 S. C. 881 67 ■ Bom. L. R. 506 : 1965 1 S. C. W. R. 778. 


652. Legislators enjoy absolute and unfettered freedom inside the 
house. 

The freedom of speech, which the Legislators ejijny is absolute and un- 
fettered. If a legislator exercises his right of spe>ch inviolation of for 
example article ?U, he cannot be held liable in any Court. Similarly. If a 
legislator vfo]at«s any of the fundamental rights guaranteed by part 111 of 
the Constitution in the course of his speech m the J.egislative Assembly, he 
would not be answerable lor the said contravention in any Court. If the 
impugned speech amounts to libel or becomes aclicnable under any other 
provisions of th- law. immunity has been conferred On him from any action 
many Court. The speaker may take any appropnate action but no other 
action can be taken against the legislator. This freedom of speech is literally 
absolute and unfettered . In le : CanUilulioH of India A. I. R 1965 S. C. 
745 ; 1965 1 S. C. J. 847: 1963 1 S. C. A. 44t. 


653. Freedom of speech under Article 19(1) (a) and Article 194 is 
diHerent. 

Freedom of speech vyhich is given to the Legislators under article 194 
is subject to the nrovisions of the Constitution. While interpreting this 
clause, It IS necessary to emphasise that the provKions of the Constitution 
subject to winch freedom of speech has been confened on the Legislators, 
ate not the general provisions of the ConstitvUon. but only such of them as 
relate to \he regulation of the procedure of the Legislature. Clause 1 of 
article 194 confers on the Legislators specifically the right of freedom of 
speech subject to the limitation prescribed by us first part It would thus 
appear that \ y making this clause subject only to tlie specified provisions 


•In this case the opinion expressed.by Cfickbern C. J. reported as 1868 

3Q B.360 Kts approved. 
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of the Constitution, the Constitution makers wanted to make it clear that 
they thought it necessary to confer on the Legislators freedom of speech 
separately and in a sense independently of article 19 (Ij (a). Iftheobject 
was to confer only that right which is contained in article 19 1 1) (a), it would 
have been redundant to add or express the same thing again jn article J94. 
In re : Coiistitutum of India^ A. I. R. 1965 S. C. 745 ; S. C. J. &47, 1965 I 
S. C. A. 441. 

654. \'Using defamat''ry slogans against Ministers does not under* 
mine security of State. 

\Vhere\ me-nbers of a procession shouted defamatory slogans against 
Ministers of Punjab State and proceedings were launched under Punjab 
Security of the State Act, 1959. it was held that these statements could not 
be said to uridJriTuie the security of the State or friendly relations with 
foreign State;. Pub’ic men should ignore such vulgar criticism and abuses 
hurried against them rather than give importance to the same by pros< cutmg 
the person responsible for the same. “Those who fill a public position must 
not be too thin skin in a reference to comment made upon them. It would 
often happen that observations would be made upon public men which they 
know from the bpttom of their hearts xvere undeserved and unjust, yet they 
must bear With tliem and submit to be misunderstood for a time. Whosa 
»4ver fills the pJb’.ic pwi’ion renders himself open their too. He must 
accept an attack ^ a ntcessary though unpleasant, appendage to office. * 
In this case the prasecutiin launch-^ against the m mbers of the procession 
was held to be not covered by article 19 (2j. K^rUr Singh v. State of 
Punfab, 1956 S. C. K. 476. 

655. Section 144 Criminal Procedure Code does n:t violate /Vrtiele 
19 (1) (a) 

Section 14 i Critnioal Procedure Code does not violate article 19 (I) a. 
Section 144 of the Criminal Procedure Code which prohibits the assembly 
of 5 persons and making of speeches, though absolute, is not violative of 
article 1911) (a) as thesp powers are to be usw only for a teirporaiy purpose. 
This power is to be exiTcised by responsible Magistrates who are to act in 
a judicial manner. Simie the judgment has to be of a Magistrate, it can 
be safely assumed that the power will be exercised legitimately and 
honestly. The mere pos'ibility that the power may be abused is net suffi- 
cient to declare a law void: Baba Lai v. Slate of Maharashlra, I9il (3) 
S. C. R. 423. The earliiy decision reported as Stale of Madras v. V. G. 
Rov, 1952 (2) S. C. R. 597 was relied upon in the case. 

656. Sedition. 

Sedition embraces all those practices whether by word,- deed or writing 
which are calculated to disturb the tranquility of the State- and le^d 
ignorant person to subvert the Government- it will cover any attempt to 
bring into fiatred or contempt the flbuses of f^rfiament. the Consticutibn. 
to raise discontent among pe-iple or promote hostility between various classes 
of people. Babu Lai v. State of Makarashira, A. I. R. 19S1 5. C. 8S4 : 
1961-3 S. Cv K. 423. .\fthough sedition as such cannot be made a ground 
for directly restricting freedom of a citizen, the validity of section 124 A 
of the Indian Penal CMe under which imprisonment is awarded as a punish- 
ment of sedition, is not affectid by this article. RaTnjitat v. Stale of U. P. 

• See The ofasers-ation* inade by Cockaburn C. J. in Srytnour v. 
Builtraorllt lSf2. 3 F & F 372. 
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AIR 1955 5- C. 345. A question may sometime arise as it did m 
Karlar S.«?A v. SlaU of Punjab. A. 1. R. 1956 S. C. 541 as to whetiier criti- 
cism of a Minister is sedition or not. The appellants m ihisi jse «ere 
convicted on the ground that uttcranes of the persons who took 
procession a'ainst the Minister undermined public order Jescency or morali y 
and amounted to defamation. The Supreme Court on appeal 
all the contentions levelled agaii.st the appeiants and it was said that tn 

persons who us’d abusive tangau®* lielonged to that class of society u here 

such vulgar abuses weic freely indulged in and that they hardly hid any effect 
on the perso 'S hearing them. Therefore, the question of undermining 
descency or morality did not arise. As to the public order, it w is found from 
evidence that peipV* were not eycited to such a degree which could If sa 
to a riot. 


657. Sections 124 (a) and 505 I. P. C. are constitutional. 

A statement wh/cli leads to public mischief and which i5 penalised as 
seditious under sections 124|a) and 305 of the Indian Penal Code, .cannot 
be called violative of article (19(1) (a). The explanation which finds place 
in section 124 (a makes it abundantly clear that ciiticUm of public 
measures or comments on govemment artiou, however, strongly worded, 
should be within reasonable limits. It is only when the words uttered tend 
to create public disorder and disturbance of law that the law steps in to 
prevent such activitirs in the interrst of public order. Viewed in this light, 
the sections cannot be called as Violating freedom of '.peech : Kidar Salh 
V. Stale cf Bihar. A. I. R. 1962 S. C. 955 : 1962 Supp. 2 S. C. R. 
769. 


658. U. P. Special Powers Act 1932, Section 3 is unconstitutional, 

U. P. Special Powers Act 1932 which imposed restriction on freedom 
of speech particularly section 3 of this Act has no proximate relation or 
connection with public orders sought to be protected and the object sought 
to he achieved. This section was brld to be violative of the freedom 
guaranteed by article !9(l) (a) and was consequent!? struck down as uncon- 
stitutional : Sup!'inUnJent Central prison. FaleU^arh v. Ram .\fj«o/wr 
Lohia, 1963 (2) S. C. R. 821 


659. Punishing an employee for makin" a soeech may violate 
Article 19 (1) (a). • rr 

V’here a civil servant made certain speech at the prize distribution 
ceremony arranged by a certaiij Society which was not approved by the 
^vernment and where action war taken under Civil Services (Classification, 
Control and .Appeal) Rules and even increment was stopped for a period of 
three years, it was held that ihe order of punishment was hit by aito le 
19(2) which speaks of laying down certain uasonab’e restrictions ; JavaJt 
V. State oj Mysore, 1S62 (1) L. 1. J. 134. 

^ 660. Freedom of speech not viofated when member of Parliament 

is detatned under D. I. R. 

Where an order of detenlion was passed under Defence of India Rules 
against a member of Parliament, which was valid and which prevented him 
from attending the session of Parliament, it was held that no complaint can 
be made regMdmg the violation of article 19 (1) (a) as there was no occasion 
for the exercise of that right ; K. Anadha v. Chief Secretary of Gournmeui 
Madras, judgment dated 27-12-1965 in Writ Petition 47 of 1965 
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661. Right to make peaceful and orderly demonstrations. 

A demonstration is a visible manifestation of the feelings or sentiments 
of an individual or a group. It is a communication of ofe’s ideas to others. 
A form of speech may be made by s*gns, for example %>hcn a durrb person 
makes certain signs in order to make himself understandable, it would come 
within the expression speech. These forms of demonstration which are 
peaceful and which communicate the ideas of a group are protected by article 
19 (1) (a) and (b) : /fawes/iiear v. State of Bihar. A. I. R. 1962 S C. 1166. 

662. Strikes even }F associated with speeches is not protected. 

Sections 3, 4 and 5 of the Essential Servic-s Maintenance Ordinance, 

1960, which prohibit the holding of strikes on the part of employees is not 
violative of article 19 (1) (a) & (b). The Constitution does not confer anv 
fundamental right on the ciIizlds to hold strikes. The mere fact tha* the 
acting in furtherance of the strike took the form of speeches or demonstra- 
tions would not make anv diffeience. The earlier decision given i i All India 
Bank Ewfloyee^ A^soeialion v..Va(io>ia/ In.tustrial Tribunal Bombay 1962-3 
S. C. R. 269 ai'd Kameshuiar Prasad v. Stale cf Bihar, 1962 Supp. (2) 5- C- b. 
369 were considered in this case and were di'tinguished. The case ol C/ios/» 
V. Joseph, reported as 1963 Supp. I S. C R. 369 was also considered m the 
case ; Radhe Shyam v. Post^ Masttr General, l^agpur, A. I. R. 1965 S. C. 
311 ; 1964-7 S C. R. 403. 

663. Incltoient which may lead to indiscipline is not rovered. 

The provisions of P<psu Police (I rritement to Disafffctions, Act) 1953 

which provided for penalty for the br-'ach ol this provision was held to be 
constitutional. The police service is an arm of State and indiscipline on 
the part of its members mav result in thieat to public order. If a member 
incites, bv making use of its tongue or otherwise, other members which may 
result ip breach of discipline that action cannot be saved ^ article J9(l)(a) . 
The decision given in Superintendent, Central Prison, Falehgarh v. Rain 
Manohay Lohia, I960 2 S.C R. 121 was relied upon : Dalbir Singh v. State 
of Punjab, 1962 Supp- 3 '.C R. 25. 

664. Section 123 (5) of Represenlalioa of the Peoples Act is valid. 

Section 123(5) of the Representation of the Peoples .Act 1951 which- 

lays down certain restrictions in the matter of making speeches which may 
amount to false statements or which may tend to arouse feeling of separa 
tion between \atious communities are not violative of article 19 (1) (a). 
These sections merely prescribe conditions which must be observed if a 
citizm wants to enter Pailiament. The right to stand as a candidate is a 
special right and is a creation of a statute and can only be exercised in 
accordance with the conditions laid down bv the statute: Jammuna Prasad 
V. Mukhariya and others, 19.55 (1) SC. R. 6i8. 

665 Government should suie reason for forfeiture of seditious 
publication. 

Where the Government does not state any reason for the forfeiture of 
seditious publication, the order of forfeiture cannot be sustained and is 
liable to be set aside as it violates freedom of speech and expression : 
Hamam Dass v. State of Uttar Pradesh, 1962 (2) S-C.R. 4S7. 

666. Getting a book of scientific nature published while under 
detention. 

The detenue wrote a book of purely scientific interest. The Govern- 
ment was requested to publish the same but this request was declined by 
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the Go%ernmeiit on the ground that thedctcnue looses all hiS liberty «hcn 
his rigl t to speech IS suspended during the pendency of emergency 
The shelter ^vasalso taken o! the Bombay Conditions of Detention O der 
19o7 and part cularlj of Rule 17 (iiOof the order \\hich relates to cen- 
sors! jp of the letters of the SLCurily prisoners. It was argued that 
freedom to publish being a part ol frecdon of speech and evpres^on 
therefore there exist no right to gel the rnanuscrjpt published But as the 
1 bertv of the detenue was restneted by way of rule 0 of * cfence of India 
Rules and Od rs and pibhshing of a book of scientific interest has 
nothing to do with of State actiMty the Government cannot refuse to get 
the same published Slate of MaharaslUm v Prallakar Pju<fi<rdny Siingtn 
Cr P 107/I96O decided on 6th on Noieaiber ISGo (Supreme Court; 

667 Religion cannot be insulted 

Where a law prohibits insult to religion it would be absurd to suggets 
tl at it violates article 19 (]> (a) Itamti Lal Voii v Stale of U P, 19o7 
SCR 

663 Emplojee can be ashed not to disclose informalioa 

Where a government ben ant is prevented from d sclnsmg information 
which he icccived in the course of his duties it cannot be said tliat this 
violates article 19 (1) (al KjwusAjiJf Pratxl v ifj e of Bthar. V I R. 
1962 S C 1166 
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678. Processionist using defamatory language against a 
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669. General. 

The very idea of a Republican Government implies a right on the p^ 
of the citizens to meet peacefully for consultation in respect of pubuc anmrs 
and urge their grievances. Article 19 clause I (b) of the Indian wnstitu* 
tion gives to the citizens of India the right to as'emble peaceably and 
arms. Thus there are three main restrictions on this right. Tirst, t.e 
assembly must be peaceful, secondly it must be unarmed and thirdly t e 
restriction so imposed is on the ground of public order. 

The right to take procession along a high way has not been 
made a fundamental right under the Constitution, but there is no 
that this may be considered as included in the right oi free ' 

guaranteed by sub clause (b) of article i9 clause 1. The right ol ' o 
procession along a high way can also be regarded as the special 
the right to move freely throughout the territory of India. See ou 
v. State. 1961 3 S. C. R. 423. 

670. The Assembly must be peaceable ; > < >.i 

One of the restrictions imposed upon the right to freedom 

is that it must be peaceful. Action 127 of the Criminal Procedure CM 
authorises the Magistrate or the police not only to disperse an unlawlu 
assembly but also a lawful one also, if it is likely to cause disturbance to 
the peace. li a speaker passes the bound of argument or persuasion ana 

uses provocative language at a public place, and the audience shows signs o 

violence, the Police may if it has no other practical means of controlling 
the mases not only disperse the meeting but also arrest the speaker if c 
refuses to stop after a proper warning. 
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• In liiiienca it has been held that where there is nothing unlawful in the 
purpose of the meeting it does not become unlawful merely beeaose other 

heoile ateeseited by it to commit a breach of peace, hut nevertheless Me 

authorities are coiuoeteut to disprese alawlul meeting if there IS any d^ge 
to the peace and tranquility : /^amfsAwar v. A. i. R. 1962 r).!- H'^o. 

G/wtA V, Joseph, A.I.R. 19^3 S.C. 813. 

671. Right to Public Meeting. . . 

Under the Constitution, though not specifically mentioned, citizens 
have the right of puhlic meeting. A restriction of ibis right for exan|pe 
as in the case of section I of Kepresentation of the People, Act oi UJOt 
which forbids public meetings on the date of election would 
tieing m the mtecesi of public ord*r. Hie public meeting can beheld at a 
private premises or at a public place, bo far as the public place i« concern- 
ed. under common law no body has the right to hold meetings at such 
places. The privilege of a citiXen to use the streets and paths for the 
communication of views on national questions, can be regulated in the in- 
leiest of all. This ngiit i» not absolute .and must be u'cercised m subordi- 
nation to the general comfort and convenience and m consonance with peace 
and good order. At the same time, this right should net be abridged or 
denied under the guise of a regulation, f 

A statute which empowers an official to giant or refuse permit for the 
holding of public meetings entirely according to his own personal will, has 
been declared to be invalid . But where a Municipal authority asked for 
licence or imposed other regulations, in order lo prevent confusion which 
mav arise by over Uppmg parades and processions, it was held that such 
regulation and requirement was fair and undiscriminating ; See Balu Lai v, 
Stale of M aka*sastrii . 1S61'3S C. B,423. 


672. Demonuratlon-What is. 

A demotistiaiion is dtfined in the Concis? Oxford Dictionary as an 
outward exhibition of feeling. a« an exhibition oi opinion on political or 
other question especially in a public meeting or procession. In Webster it 
is defined a« a public exhibition by a party, sector society asbya parade 
or mass meeting. Broadly it may be stated that a demonstration is a visible 
manifestation of the feelings or sentiments of an individual or a group. It is 
thus a communication of one’s ideas to others to whom it is intend^ to be 
conveyed. It is in effect therefore a form of sp»ech or of expression because 
speec.h need not be vocal since signs made by a dumb person would also be 
a form of speech. A ilernonstration might take the form of an assembly 
and even then the intention is to convey to the person or authority to whom 
the communication is intended the feelings of the group which assembles. 

It necessarily follows that there are foiitis of demonstration which would 
fall within the freedoms guaranteed by Article 19 (1) (a) and 19 (1) (b). It' 
IS needless to add that from the very nature of things a demonstiation may 
take various forms, it may be noisy and disorderly for instance stone 
throwing bv a crowd may be cited as an exmapU of violent and disorderly 
demonstration and this would not obviously be within Article 19 (Ij (aj or 


* See Freiiiff v. New York (1951) 340 U. S. 315 
U ^ Q-B.D. 308 and O’ Kelly v. Marway 1833 

t See Kage v. Cowiulle^ (1942) 307 U. S. 493 Cox v. New Hemesithire 
(1944) 312 U. 8. 569. 
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(b). It can equally be peaceful and orderly such as happens when the 
members of the group merely wear some badge dra%ving attention to their 
grievances : Katnesh'xar Prasad v. Staie oj Bihar, A. 1. R. 1962 S. C. 
1166. 

673. Demonstrations cannot be banned. 

Rule 4 (a) of the Central Cvjl Services (Conduct) Rules, 1955. which 
prohibited bolding of demonstrations in any form iras held to be violative 
of article 19 (1) (b). The sa-d rule however, was held to be constitutional 
in so far as it prohibited th*^ holding of strikes. The fact that a demonstra- 
tion was oiganised in connection with a strike does not mean that the person 
who takes part in it loses his right under the above article. The charges 
that a particular person took active part in the prepararions made for the 
strike have no relevancy. Right to make demonstration, which is peace- 
ful and orderly, would fall within the freedom guaranteed by article 19 (l}(b) : 
Kanushvar Prasad v. Stats of BLHar, I. L. R- 42 Pat. 25d; A. I. R. 19 2 
S. C. 1166 : 0. K. Ghosh v. £. X. Joseph. 1933 Supp. 1 S. C. R, 789; 66 
Bom. I. R. 93: A. 1. R. 1963 S. C. 812. 

674. Section 144 Cr. P. C. does not violate article 19 (1) (b). 

Section 144 Cr. P. C- in so far as it prohibits the holding of meetings 

is not violative of freedom of assembly. Mere omission on depart of the 
District Magistrate to make the exemption clause in wide terms regarding 
holding of processions in the order of prohibition under secti-m 144Cr. P C. 
would not vitiate the order on the ground that it places unreasoi'able 
restrictions on certain fundamental rights of the citizens /(would be 
extremely difficult for a Magistrate to differentiate beti\een membeis of 
public who want to tak* out peaceful processions and others who do not 
want to If any member of the public wants to tak* out a procession which , 
is not covered by the exception, he can move the District Magistrate and 
apply for modification of the order. The satisfacliort of the Magistrate as 
to tne necessity of promulgating an order under Section 144 Cr. P. C. is not 
made entirely sub]ect‘ve by the section A person who is affected has got 
a rieht to challenge the order if it is made txparU and where such a 
challenge is made the Magistrate concern'd has to give an earlv opportunity 
to him to show cause against the order. The decision of the Magistrate in 
such a case would be judicial one. On account (fthis provision which en- 
ables the citizen to show cause, it cannot be said that section 144 confers 
wide and arbitrary powers on the Magistrate which are restictive of fun- 
damental r'ghls ; tiabu Lai v. Stale of Maharashtra, 1961 3 S. C. R. 423; 
(1961) 1 S, C. J, 524; A. I. R. 1961 S, C. 884. 

675. Anticipatary restictrioos can be im^ osed. 

It i$ competent to a iegisjature to pass a law permitting an appro- 
priate a!4th.<Kity to take aatvcipatoiy aetioiv or place awticipatocy restric- 
tions upon particular kinds of acts in an emergency for the purpose of 
maintaining Jaw and order. Section 144 Ci^ P. C. is one instance wheie 
such an anticipatory order can be passed. Public order has to be maintain- 
ed and there is nothing wrong if precautions are taken in advance to 
achieve that end. Moreover, clause 2 of article 19 enables the State to 
place reasonable restrictions. Some of the objects which are to be secured 
by passing ah order under Section 144 is to prevent obstruction, annoyance, 
injury etc. Though there is no express mention in Section 144 of the 
Cr. P. C. that the Magistrate is to hold an enquiry before passing an order 
under that section, bat this is no ground for declarms the section void 
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because it is reasonable to assume that the authonty who has been pveu 
the power will exercise that power in a judictal way: ^aOu . 

Stal/o/ Maharashlra. 1961, S-S. C. R. 423 ; 1961 I S. C. J. 524 ; A. J. K. 
1961 S. C. 884. 

676. Government servant and article 19 (1) (b)'- 

In the interest of integrity and discipline m the services, 

ment is competent to prohibit government servant from citiasmg .in puoiic 

any policy which is pursued by the government but the restriction wiu 

be void if It IS not proximately related to any of the grounds of "strictions 

covered by clause 2 of article 19 : Kameshwar v. Slate of Bihar, A. 1. K. 19o_ 
S. C. 1166; Ghosh v. Joseph, A.I.R. 1963 S.C. 812. 

677. The Essential Services Maintenance Ordinance 1960 does not 

violate article (l)(b). . . 

A Civil servant has no fundamental right to go on a strike and if action 
is taken against a civil servant for taking part or acting in furtherance or 
an illegal strike, it cannot be said that there is violation of freedom of 
Assembly : Radhe Shyam v. Post rnas/er General, (1964) 7 S. C. R. 

In this case the eailter decision given by the Supreme Court in All I”*”** 
Bank Employees Association v. }1alional Trtlnnal, Bombay, 1962-3 S.C.R. 
269 was relied upon and Kamesnlar PrasaJ v. Slate of Bihar, 1962 Stipp- 
2 S.C.R. 369 was distinguished 

Rule 4 (a) of the Central Civil Services (Conduct,) Rules 1959 in 
the form in which it now stands prohibited any form of demons- 
tration, It was held that the rule is invalid to the extent it prohibits the 
holding of any form of demonstration but m so far as the rule prohibits 
strike it cannot be struck down for the reason that there is no fundamental 
right to resort to a strike. The fact that the demonstration in which an 
empbyee took part were organised in connection with the strike, does not 
mean either in law or in fact that the employee participated in the strike 
itself : 0. K. Ghosh v. E. X. Joseph, A. I. R. 1963 S.C. 812. 


678. Fiocessioaist using defamatory language against a Minister 
Where members of a procession shouted defamatory slogans against 
Ministers of Punjab State and proceedings were launched under Punjab 
Security of the State Act, 1959, it was held that these statements could not 
be said to undemiine the security of the -State or friendly relations with 
foreign States. Public men ^ould ignore such vulgar criticism and abuses 
hurried against them rather than give importance to the same by prosecuting 
the person responsible for the same. ••Those who fill a public position must 
not be too thin skinhed in reference to comment made upon them. It would 
often happen that observations would be made upon public men which they 
know from the bottom of their hearts were Undeserved and unjust, yet they 
must bear with them and submit to be misunderstood lor a time. Whoso- 
ever fills the public position renders himself open thereto. He must 
accept an attack as a necessary though unpleasant, append^e to office”. 
In this case the prosecution launched against the members of the procession 
was held to be not covered by article 19(2): Kartar Singh V. Slate of 
Punjab, 1956 S. C. K. 476. 
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679, General. 

The freedom of association I. e. to form political parties to discuss 
questions of public importance and canvass lor the acceptance by the 
(^vemment in power of alternative solutions, are as much fundamental as 
is free discussions and freedom to meet for consultation in a democratic 
set up. 

Clause 1 (c) of article 19 deals with the above mentioned right. 
Freedom of association includes the n^t to ferra companies, partnership 
societies and trade unions : Raja Xu/iami v. State of Bombay, 195 ^ 
S. C. R. 384. This freedom necessarily implies the right to refuse to belong 
to any association or union if a person so desires. Thus a rule under which 
an employee is asked to become member of a particular society, would .be 
void. TTie word "form" does not merely mean the commencement of the 
association but it includes also the right of continuance : State of Madras 
V. V. G. Rov, A. 1. R. 1952 S. C. 1F6 : 1952 S. C. R. 597. 
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But in India the Supreme Court has held that freedom of association 
which IS conlerred on the ci'izsns of India cannot be made use of for the 
purpos? of coUcctive bargaining by way of going to strike or otlier such 
actions : A(( Bank Employets Azsociatton v. The National Indusifiai 
Tribunal, A. 1. H. 1932 S. C. 171. 

6S3. Secret Association. 

An order terminating the services of a Railway employee on the 
ground that he was member of the co.noiunist party cannot be declared void 
because the order did not prevent him from continuing to be a communist. 
His fundamental right is to form association but he his no fundamental 
right to be continued in the emyloyment of the State. P. Balakoliah v. 
Union of India, A. I. R. 1953 S. C 232. Wliere the teachers were not 
allowed to join so:ieties other than the officially recognised, it was held to 
be unconstitutional and unwarranted interference with the right conferred 
by article 19 clause 1 (cj. A right to form a union does not carry with it 
a right to represent when there is an industrial dispute. The restriction 
imposed on the freedom to form association nm«t not onlv be in the interest 
of public order or morality but also be reasonable. A right which is made 
illusory by preventing the union from doing anvlh/rg in the interest of thr* 
membets would be invalid under clause I (c) : Kutiarni v. Slale, A. I. R. 
1954 S. C. 73: 1934 S. C. R. 381. 

Employee cannot be dlscoissed for joining ao Association. 

It is the fundamental right of every citizen to form Association , An 
employer cannot dismiss his employee solely on the ground that the 
employee has joined a trade union. It is his fundamental right and it 
svould be wrong to suggest that the mere exercise of the said right would 
incur dismissal from service in private employment : Assam Oil Company 
Limited v. Its Workwen, I960, 1 L. I.. J. 587. Where the services of a 
government servant were terminated not because that the government 
servant was a communist or a trade unionist but because the civil servant 
was engaged in subversive activities, it was held that this order of termina- 
tion of services contravened article 19(1) (c*. P. Balakotiah v. The Union of 
India and olhers. 1958 S. C. R. 1052; A. I. R. 1958 S. C. 232 : Messers 
Amrit Dhara Pharmacy V. Manoltar Lai Velecha, Civil Appeal No. 24 of 
1962 decided on 7-12-1962. 

685. Society cannot be .declared illegal by merely issuiag a 
notification. 

A law which enables the State to declare .Vssociations illegal by the 
mere issuing of a notification violates ariicle 19 (1) (cj. WTiere by a Govern- 
ment order a registered society was declared as unlawful association under 
Section 16 of Criminal Law Amendment .Act 1909, it was held that the 
scope of the provisions of the Act was not covered bv reasonable restrictions 
as contemplated bv article 19 and, ttierclore. the action taken was declared 
to be unconstiiutional and void ; Stole of Madras v. B. G. Row A. I. R. 
J952 S. C. 196: 19.52 S. C. R. 597. 

686. Law may ban Association io the good Of Society. 

Discussing the provisions olchapter HI of the forward Contracts 

(ReguIarion<) Act of 1932, it was held by the Supreme Court that 
Chapter III does not violate’ article 19(1) (c) of the Constitution. It was 
held that the object of the law was to prevent the evil consequences of 
imdesirable speculations: Raghuvar. Dyal fai PrakashwThe Union of 
India, 1962 (3) S. C. R. 547. 
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687. Banks may not disclose secret resexres. . . 

Tbe law giving protection to the Banks from disclo-mg >”0^ nf the 
about secret reserve was held to be valid. Discussing sections 34-A ol tM 
Banking Companies Act. 1949. it was held that there was no vioUt.on o 
article 19(1/ (c| or article 14 of the (^nstitutio All * 

Emplmces ilssocia/ion v. The National Industrial Tribunal. 19b- Wl 
S. C. R. 269 : A. 1. R. 1962 S. C. 171. 

688. Right to form Association can be regulated. . 

.\rticle 19(1) (c) gives right only to form Associations or Unions anu 

the right relates onlv to ihc activities©! the same. The steps whi^ t« 
Associations like still to take for achieving their obiect can be “X 

law Mhich cannot be tested under article 19(4) : All India Bank 
/Issofiulioii V. TU .Va/ional Industrial Tribunal, 1962 (3) S. C. K. -:b», 
A. 1. R. 1962 S. C. 471. An emplojcc cannot be dismissed on the giouna 
that he has joined an Association or a labour union because the right to 
form Associations and Labour Unions is guaranteed by article 19(1) (C). 
Messrs Amrii Dhara Pharmacy (P)tti.v. Manchar Lai VaUcha. 
decision was given in Civil Appeal No. 211 of 1962 which was decided on 
the 7th December. 19S2. 


689. Restriction upon the freedom of association. 

Freedom of association is also subject to restriction as is the caM 
with other rights. But the restrictions must be reasonable. It would be 
an unreasonable restriction to compel employees to take previous permission 
before becoming members ol a particular union. Similarly where law 
imposes a restriction on the union on the ground that a union shall not be 
entitled to represent it* members in an industrial dispute unless the union 
is approved by the admmistrat've autUontvat his absolute discrct'oa 
cannot be sustained^ Similarly, no body can be compelled to become 
mertibrr of a Government's sponsored union: See Rai^huhar v. Union of 
India. A. 1. R. 1962 S. C. 263. 

The words public order must have the same meaning in boUi clauses 
i.e. clause 2 and 4 of article !9. 


In danse 2 public order means public peace safety and tranqu.hty. 
The meaning given above is to be made apphcable while Interpreting clauM 
4 of article 19. A wider meanini; caimot be given to the term public 
order while Interpreting clause 4. In oider to sustain a restriction it must be 
proved that there exists some relationship between the restriction and 
the public order and this relationship must be direct and proximate : 0. K. 
Ghosh V. T. S Joseph, A. I. R. 1963 S. C. 812. 

690 Law should lay down principles for the guidance of executive. 

Where the law contemplated preventive actions against Gundasand 
there was absence ol any guidance or assistance in the staute in deciding as 
to who could be put in the category of Gurdas. it was held to be bad. Thus 
Sections 4 and t A ol the C P. & Berar Gundas .Act were held to contravene 
^article 19(1) (c) of the ConstituUon and the whole Act was declared to 

be invalid. An Act must provide safeguards against capricious and 
malicjousexerciseofpower; Stale of M. P, v. Batdeo Prasad A I. R- 
1961 S. C. 2d3 ; 1961 S. C. R. (1) 970. 

691. Regulation of Supply and Purchase. 

DiscussinS the notification dated 27-9-1954 issued under the U. P. 
Suta Ca.t (Rcgulatun rf crpp’y ard purchase) Act (34 of 1953) it was 
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held that the same did not contravene article 19 (!) (c) because there \?as 
nothing in it which compelled a cane grower to become a member of the Cane 
Growers. Co-operative Society or did not allow a member of the same from 
resigning from it or from selling his crops any where he liked. Both the 
Act and the Notification were found to be valid : C. Tikka Rattijtv. The 
Slate of U. P.. 1936 S. C. R. 693 : A. I. R. 1956 S. C. 676. 

692. Classification of Union can be made. 

The provision of the Bombay Industrial Relations Act, 1946 which pro- 
vides that a Union may be registered as a representative Union if it has a 
membership of not less than 15 precent of the total number of employees emp- 
loyed in any industry in any local area, and if a Union has a membership 
of less than 15 precent bat not less than 5 precent, it can be registered only 
as Sa qualified Union, was held not to violate and infringe funda- 
mental rights of the workers to form Associations or Unions guaranteed to 
them under article 19 ( IJ (c). The classification of Unions as representative 
and qualified according to the percentage of membership and giving the 
right to Unions with membership of not less than 15 percent alone to re- 
present the worker was held to be a reasinibte classification not infringing 
equality before the law or the fundamental right enJinned in article 19 (1) 
(c) : Raja Rulkami v. The SUU oj Bombay, 1954 S C. R. 3S4. 
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693. General. 

Uause 1(c) of article 19 guarantees to a citizen the tight to move 
freely throughout territory of India. Tins right belongs to a free person and 
wheic a person is deprived of Ins liberty by imprisonment he cannot seek 
the aid of this right • Goplan v. State, 1950 S. C. U. 88, A. 1. U. 1950 S. C. 
V.7. 

This clause IS coniplcmentaiy to articles which establishes a single 
citizenship through out the territory of India. The object being to remove 
all the internal barriers. , A member of public is entitled to ply motor 
vehicleson the public ro^sasan incident of this ri"ht : SAariV Ahmedv. 
Slate of U. P.. ; A. I. R 1954 S. C. 728. 

694. Throughout the tetritory of India. 

The expression tliroughout the territory of India, indicates freedom of 
movement not only Irom one State to another but also freedom of movement 
within the same State. The Constitution is not giving the citizens any 
absolute right toentei tlie lemtory of India or go outside or right of free 
movement outside its territory. Tlie right granted under this clause is not 
a mere concession of the ^dea of freedom of locomotion but it refers to the 
freedom of a person to gdv anywhere in India unrestrained an unhindered. 

The words throughout the territory of India, indicate free movement 
from one State to another vnthin the Union, subject to the limits provided 
in clause 5 of article 19. W/iat the Constitution emphasises by guaranteeing 
this right is that the whole of'lndian Union in spite ol its being divided into 
a number of States, is really one Union so far as citizens of Union are 
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concerned. All the citizens would have the same privileges and same faci' 
lities for moving into any part of the territory and they can reside or carry 
on business anywhere they like. This fuithcr implies that no restrictions, 
either inter-State or otherwise, would be allowed to be set up in these 
respects between one part of India and another. The other purpose of this 
clause can be to protect free movement from one State to another from any 
legislation which the Parliament might make under entry 31 in list 1 to 
curtail this right : Copalan v. StaU of Madras, 1950 S. C. R. 88 ; A, I. R. 
1950 S. C. 27, 

Article 19 (1) (d) of the Constitution guarantees to its citizens a right 
to go wherever they like in Indian territory avithout any kind of restriction 
whatsoever. They can move not merely from one State to another but from 
one place to another within the same State, fhe Constitution has emphasised 
that the entire Indian territory is one unit so far as the citizens are con- 
cerned. However the externment order passed under Punjab Public Safety 
Act of 1949 was held to be intravires as it was held by majority judgment 
that though the order imposed restrictions but the restriction being 
reasonable cannot be questioned : iV. B. KJier v. Slate of Delhi, 195l) 
S, C. R. 512. 

695. Right to move freely. 

If preventive measures are taken In the interest of piblic and with a 
view to safeguard individual rights, there is nothing illegal In it. Thus 
Section 57 of Bombay Police Act. 1951, (Bombay Act XXII of 1953) 
was held to be valid because the object was to prevent a person with 
Criminal propensities to move freely and the restrictions imposed were held 
to be reasonable. It is not necessary in such cases to have the opinion of an 
Advisory Board, A person can be extemed and the provisions of Sections 
57, and 53 cannot be held to be invalid on the ground that the allegations 
against the person concerned arenot required to be disclosed to him. The 
material on which the order is passed caimot be examined by the Court : 
^ari Khemu Gavaliv.The Deputy Commissioner of Police, 1956 S. C. R. 
536. 


696. Subjective satisfactioo. 

tVhen the law provides for taking executive action on the basis of 
subjective satisfaction of the officer concerned, the Court cannot examine 
the matter in an objective way. Thus an externment order passed under 
Bombay Police Act of 1951 was held to be based on the subjective satis- 
faction of the authorities and the sufficiency of the evidence on which the 
order was passed could not be examined by the Court : Hari Khemu Gawalt 
V. The Deputy Commissioner of Police, 1956 S. C. R. 508. 

697, Person can be evicted from market area if he does not possess 
a licence. 

Section 30 of the Gujarat Agricultural Produce Markets Act of 1954 
authorises the eviction from the market of any person found to be operating 
in the market without holding any valid licence. This powers is to be 
exercised by the Market Committee and is limited only to the section from 
the premises of the market. This provision is enacted for the'purpose of 
imposing an additional penalty against infraction of the prohibition con- 
tained in Section 6 (2). This provision does not make any inroad upon the 
fundamental rights guaranteed to the citizens to move freely throughout the 
territory of India, There is no basis for the apprehension that a person infrio- 
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geing the regulatory provisions of the Act may be compelled to leave his 
Lme at the instance of Chairman oranyoffic* bearer of the committee . 
Jan Mokd V. State of Gujarat, A. I. R. 1966 S. C. 3So. 

698 Police Regulalions-Domiciliaiy visits. 

The provisions of Regulation 236, clause (d) of U. P. Police Regu- 
lations were held to be invalid in as much as these authorised "Domiciliary 

visits” and thus violated article 21 of the Constitution : Kharak Singh v. 
State ofVP, (1964) 1 S. C. R. 332 : A, I. R. 1963 S. C. 1295. In this case 
the meaning of the words ‘personal liberty' was explained and article 
19 (1) (d) and article 21 were compared. 


699- Watch on movements. 

There is nothing illegal if the movements of a suspect are watched by 
the police. The freedom guaranteed by article 19 (I) (d) is confined only 
to tangible and feasible movements This was the majority view expressed 
in’Kharak Singh v. Slate of U. P., (1964) 1 S. C. R. 332 ; A. I. ^ 1963 
S. C. P96. 


700. Externment and Lnterament ordera. . . , 

An order of extemment and internment which curtails the citizen s 
freedom of movement, will be void unless it is justifiable under clause 5 of 
article 19. What is to be seen in all these cases is the reasonableness of 
the restriction And this reasonableness should be both substantive and 
procedural. Under the substantive reasonableness a restriction will be 
unreasonable if it is in excess of the requirement having regard to the object 
which justifies the legislation. A law pioviding for the rxtemment of 
dangerous >±aract«r from a particular locality cannot be called reasonable 
if it does not specifically define as to what is meant by dangerous character 
as it gives the administrative authority arbitrary power to determine as to 
whether a citizen is of dangerous character or not: State o/M.P.v. 
Baldeo, A. I. R. 1961 S. C. 193 ; 1961 1 S. C. R. 979. Duration of an 
externment order can be one of the considerations in determining the 
reasonableness. Thus where an externment order was passed for a period of 
three months the Supreme Court held it to be reasonable : Kher v. State of 
Delhi, 1950 S. C. R. 519. A law which provides for externment for indefinite 
period would prlmafacie be an unreasonable restriction. A law cannot be 
called unreasonable simply because it enables the executive Government to 
remove a penon altogether outside the limits of a Ftate : Harikhemu v. 
Dy. Commissioner, 1956 S. C. R. 506. The grounds for externment order 
must be communicated to the person extemed : KJier v. Stale of Delhi 
(Supra). A man served with an order of externment should be told enough 
so that he could make some representation. 

Where an externment c»der was passed against a previous convict 
because there was likelihood of bis again committing offences similar to 
that for which he had previously been convicted the Supreme Court has 
held that it was sufficient if the general nature of the material allegations 
against him "seift twmnxantattd t Hari v. D.Z.of Police. 1956 S. C. R. 
506. 

Under the procedural reasonableness if there is no right given to the 
person extemed to be heard in his defence, it cannot be sustained. Under 
the procedural reasonableness if the principles of natural justice are violated 
then the restriction may be called unreasonable. But there is no right of 
the extemee to ba\e his case scrutinized by an advisory board : ffani/iew** 
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V. Dy. Commissioner 1956 S. C R. 506. It may be possible that it may not 
be advisable to give a judicial type of hearing because persons may not be 
forthcoming to appear as witneaes against a person who is known for his 
dangerous character : Curhachan Singh v. Slate of Bombay, 1954 S. C. R. 
737. But at the same time, there must be some right to represent, it may 
be an administrative appeal only Kher v. Slate of Delhi, 1950 b. C. R. 
519 : Harikhemu v. Dy. Conintissioner, 1956 S. C. R. 506. 

The provisions of East Punjab Safety Act, 1949, by which the execu- 
tive could extern a person on their satisfaction which could not be 
challenged, for any period and directing that the authority may communicate 
grounds for externment. were held to be reasonable ; Doctor N. B. Khaxe 
V. Tht StaU of Delhi, 1950 S. C. R. 519. 

701. Restrictions and procedural law. 

In order to judge %vhethef restrictions on movements are reasonable or 
not the Comt can examine the substantial as well as procedural part of 
the law : Dr. N. B. Khare v. The Slate of Delhi, 1950 S. C. R. 519. 

702. Restrictions of entry into India. 

The citizens of India have no fundamental right to enter India from 
outside. There are some decisions which have proceeded ’ on basis that 
even the right of entering into India is contained in sub clause' (b) of 
article 19 subject to reasonable restriction. A law which subjects a' citizen 
to the extreme penalty of foriieture of citizenship merely because he is 
convicted for the violation of permit regulation cannot be called reasonable. 
Btrakm v. Stale of Bombay, 1934 n C. R. 933 r A. I. R. 1934 S. C. 229 
The requirement that an Indian citizen should produce a passport beforedie 
can be allowed to enter India imposes a reasonable restriction and, therefore, 
such a condition as cootained. in Passport Act, 1920 and Passpott Rules of 
1930 does not ofieud article idll) (b): Abdul Rehman v. Stale of Bombay, 61 
Bom, L. R. 1547: 1960 S. C. J. 50 : A. 1. R. 1959 S. C. 1315. A citizen of 
India who returns to the country without a permit or without a valid 
permit and who is not allowed to enter India and thus subjected ‘ to -the 
extreme penalty of a virtual forfeiture of citizenship which cannot be called 
reasonable; Ebrahim v. Slate of Bombay,''l95t S. C. R. 933; A. I. R. 
1954 S. C. 239. 

The provisions of the Passport Act of 1920 and the pass Port Rules* 
are not illegal as they are applicable to all persons including citizens and 
non-citizens : Abdul Rahim AsmaiJ v. SMe of Bombay, A. 1. R. 1959 
S. C. 1315. 

^Vhe^e a law provides for taking away of rights of citizenship, article 
19(1) (d) is not in any way contravened; lehar Ahmed v. Union of 
India: A. I. R, 1962 S, C. 1052 ; (1963) (1) S. C. R. 136. 

703. Grounds of restrictions. 

The freedom of movement can be restricted on two grounds, interest 
of general public and secondly interest of any scheduled tribe. There is no 
other ground on which restrictions can be placed. The interest of public is 
a very wide term and will include not only public security, public order or 
mor^ty but also authorises the State to impose restrictions on social and 
economic grounds. A restriction can be placed on the freedom of movement 
for example if there is likelihood oi the spread of a contagious disease. 
Regulations can be made for removal and segregation : Gopalan v. SlaU of 
Madras', 1950 S. C. R. 83. Further in the interest of public security or 
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safety of the State access and entry to protected places such as Forts, 
Arsenals, and other strategic areas which are potential war-zones can be 
restricted. It may be seen that under these restrictory powers tlie State is 
competent to remove a person of suspected character from a particular area; 
Gurbaihanv.Slatt of Bombay, 1952 S. C. R. 737. It is within the compe- 
tence of the State Governments to impose restrictions upon habitual 
offenders. A person whose presence endangers harmony between different 
classes of a community, may be remov^or lestriction placed on bis 
movement: Harikkemuv, Deputy Commissioner, 1956 S. C. R. 506; iV. B. 
Khare v. State of DePii, A. I. R- 1951 S. C. 

704. Suppression of Immoral Traffic in Women and Girls Act, 19S6 
does oot violate Article 19 (1) (d). 

Under article 19(1) (d) a prostitute has a fundamental right to move 
freely throughout the tenitory of India and under sub-clauss (e) to reside 
and settle in any part of India. The provisions of Section 20 of the Sup- 
pression of Immoral TraJhc in Wemen and Girls Act, 19SG, which provides 
that a Magistrate can compel a prostitute to lemove herseli from tiie place 
where she is residing or which she is frequenting to places within or without 
the local limits ol his jurisdiction by such route or routes and witliin such 
time as may be specified in the order, and prohibits tier from re-entering the 
place without ms permission is a reasonable restriction not bit by 
article 19 (1) (d). The reasonableness of a restriction dependi u{>Dn 
the values of one's life in society, the circumstances obtaining 
at a particular point of time when the restriction is imposed, the degree 
and the urgency of evil sought to be controlled. II in a particular locality 
the vice of prostitution is degrading those who hvc by prostitution and 
demoralising others who come into contact with them, the legislature mav 
have to impose severe restcictioos on the right of the prostitute to move 
about and to live in a house ol her choice. If the evil is rampant it may 
also be necessary to provide for deporting the worst ol them from the area 
of their operation. The magnitude of the evil and the urgency of the reform 
may require such drastic remedy. It cannot be gainsaid that the Nice 
of prostitution is rampant in the various parts of the country and there 
cannot be two opinions on the question of controlling and regulating it. 
Section 20 of the Suppression of Immoral Traffic in Women and Girls Act 
which imposes certain restnetioDS comes within the expression 'reasonable 
restriction’ and is constitutional. Stale of Uttar Pradesh v. Katishalya. 
1964 S.C.D. 167 ; A.I.R. 1964 S.C. 416 : 1964 I S.C.W.R. 276 
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705. Scope of Article 19(1) (e) 

706. Grounds of Restrictions 

705. Scope of Article 19 (1) (e). 

The scope of Article 19(lj (e) is similar to that of Article 10(1) 
(d . The object of this clause is to remove internal barriers within India or 
between any of its parts. The words the territory of India as used in this 
Article indicate freedom to res'de any where and in any State of India. 
What the Constitution emphasises by giving this right to the citizens is 
that the whole of Indian Union in spite of its being divided into a number of 
States is really one Union so far ds citizens of Union are concerned. All 
the citizens would have the same privileges and same facilities for moving 
into any part of the temtjryof India and they can reside or car^ on 
business any where they like. This further implies that no restrictions, 
either inter«state or otherwise, would bt allowed to be set up m this respect 
between one part of India and another : Gopa’an v. Stale of Madras, 
1950 S. C. R. 88 : A. I. R 1 )50 S C. 27 

This right like other rights which have been conferred by this Article 
are applicable only to the citizens and if the citizenship is taken away or 
terminated hy a law made by Parliament under Article 11, the person 
affected thereby cannot make any complaint of this fact ; Abdul Rahitnen 
V. Slate of Bombay A. I. R. I9o0 S. C. I3l5; Ishar Ahmad v. Union of 
India. A. I. R. 1962 S. C. 1052. 

Where a prost'tute is removed from any locality under the orders of a 
magistrate made under section 20 of the Suppression of Immoral Traffic 
in Women and Girls Act, 1956, the restriction being placed in the 
interest of public, no complaint can be made regarding this. Though under 
19(1) (e) a prostitute has a fundamental right to reside any where in 
India but if a law is made the object of which is to ban the evil of prostitu- 
tion nhicJi results in placing restrictions on the rights of a prostitute, these 
cannot be called unreasonable: Stale of UUar Pradesh v. Kaushilya, 1964 
S C. D. 167: A. f. R. 1964 S. C. 416. (Sm Paia AJ4J 

706. Grounds of Restrictions. 

Restrictions can be placed on this right on the grounds of public 
health. Public Order, and in the Interests of Scheduled Tribes. Passport 
Regulations on entiy from outside can be imposed even on citizens o 1 
India: Ehrahimv. State of Bombay, 1954 S- C. R. 933: Ahdtd Rehman v. 
Slate of Bombay, A. I. R. 1960 S. C 416. But if the effect of a provision 
is virtualy to deprive a citizens of his citizenship, it cannot be called 
reasonable. The removal of a cit'zen from India on the subjective 
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satisfaction of the executive and without giving him any oppurtunity to 
explain his case cannot be called feasonable: Ebrahim v. St^ 0 / 
Bombay. A. I. R. 1954 S. C. R. 933. 

When the law provides for taking executive action on the bass of 
subjective satisfaction of the officer concerned, the Court cannot examine 
the matter in an objective way. Thus an extemment order passed under 
Bombay Po'ice Act of 1931 was held to be based on the subjective satis* 
faction of the authorities and the sufficiency of the evidence on svbich the 
order was passed could not be examined by the Court ; Hart Khemu Cmraii 
V. Tlic Oepuly ComoiissfoKrr 0 / Pofice, 1956 S. C. R. 506. 
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RIGHT TO PROPERTY 

(See Chapter XVI on Reasonable Reslri ctiom) 
SYNOPSIS 

707. General 

708. To acquire, hold and dispose ol — ^&leaning of 

709. Property— Meaning of 

710. Article 19 (l)(f) and 31 (2) 

711. Article 19 (1] (f) deals with both abstract and concrete 
rights 

712. Quasi permanent allotment is not property 

713. Foreigners are not protected by article 19 

714. Citizen include only natural person— Position of foreign 
companies 

SOME INSTANCES 

715. Reduction of rent does not violate article 19(l)(f) 

716. Electricity Supplying Undertaking can be taken over 
by State 

717. Acquisition under the Land Acquisition Act is 
not violative of freedom of property 

718. A licence which does not pass any property, if taken 
away, does not violate article 19(l)(fj 

719. Property owned by various persons— It can be sold and 
sale proceeds divided if it is not capable of partition 

720. Oderings made to Durgah can be collected by Nazim- 
Khadims of Durgah cannot complain of any infringe* 
ment 

721. Rights of a Mahant ta the property oC the Math. 

722. Assessee cannot claim refund of Sale Tax 

723. Section 237 of the Companies Act does not 
violate Article 19(l)(f) 

724. A Grant which is not absolute does not confer any right 

725. Fixation of maximum rent docs not violate Article 19(l)(fJ 

726. Temporary depri\’ation is not hit 

727. Increase of licence fee from Rs. 400/* to Rs. 6,000 held 
legal 

728. Right of share holder to borrow money from the company 
is not a fundamental Right 
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709 Pre-emption based in vicin^e is uJtravires of ArticJe 19 

'l|«l . . , 

73(1. Implementation of scheme delayed by litigatioii—bnio > 
crnipnt of Constitution— Vahdtty caimot be evannned ■ 

731. Law interfering with rights of property should give 
rea'^onab’e opportunitv 

732. .\ law dealing with rcco%«y of taxmay provide spe- 
cial procedure 

733. Mere interference with management does not violate 
article 19 (l)(f) 

734. Puniab pre-emption Act held valid, when sons given right to 

pre-empt 

735. Village common lands and Abadi Deh can be given to 
non-proprietors. 

736. Import control orders. 

737. Deprivation of property on subjective opinion is bad 

738. Word "property" is to be liberally construed 

739. Right to hold fair is property 

740. Right to catch fish is net property 

741. Law giving opportunity to be heard is not arbitrary 

742. Industrial Disputes Act, 1947. section 10 is constitutional 

743. Provision preventing ejectment of tenants is legal 

744. Right which a new sovereign may tecognise (see para 347) 

743. Right should be independent 

746. Right to ‘purchase price’ is property 

747. Burden of proving that the goods are not smuggled* 

The rule is in the interest ol public 

748. Contractual rights can be varied 

749. Denial to establish claim in civil court if unconstitutional 

707. General. 

Article 19 (1) (f) deals with the right to property which includes freedom 
to acquire, hold and dispijse of property. This Article is intended only 
against State action. Violation of right of property by private individulas is 
not withm the purview of this Article : P. D. Shamdaiani v. Cmtrd 
oj India. A. I. R. 1952 S. C. 59. 

The ideabgy behind this right is that of individualism. This article 
has no application where the ri^t of property of one individual citizen i>' 
violated by another and where the State seeks to exercise its right under the 
ordinary law as owner of property as distingiushed from its sovereign 
right. 

708. To acquire, hold and dispose of— Meaning of 

To acquire means to become owno- of the property. The word ‘to hold’ 
lias interpreted m Ckaranjil Lai v. Union of India 1950 S. C. R- S69 whcr« 
it was interpreted to mean as the right to possess 'and enjoy all the beni* 
fits which are ordinairly attached to the ownership of property The right 
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to dispose of property is incidental to the right to hold it. Where a citizen 
loses his right to hold property e. g. when a society is dissolved under the 
Societies Registration Act, a member of defunct society cannot complain if 
any provision is made for the administration of the property of the society : 
Boari o/rriisfees v. Stale 0 / Delhi, A. I. R. 1962 5. C. 458. 

709. ' Property-Meaning of 

A property is that which is so recognised by law : D^earka Dass v. 
Sholapur spinning Co., 1954 S. C R. 674. Any thing which a man prodaces 
by his labour and which is so recognised by law is property. State may 
provide that an individual cannot have right to property in certain things 
e. g. public office, gambling devices or smuggled goods. Similary citizens 
may not be allowed to own liqoor and narcoUcs • 

Similary a contractual or statutory tight to purchase or a personal agree- 
ment which does not by itself create an interest cannot be catloH property ; 
5. Af. Transporter v. Sankarenswamigat, A. I. R. 1963 S. C. S64, Mahadev 
V. Slats 0 / A. I. R. 1959 S. C. 735 : 1959.Supp-2 S. C. R. 339. A 

grant which is not absolute may not confer any proprietory rights : Vira 
Vala V. Slate of Saurashira, 1960-3 S. C. R. 521 : A. X. R. 1967 S. C. 346. 
Similar will be the case Wi.ere the grant is made by a person who is not 
in a pcsition to make it. The fundamental right contained in Article 19 
(1) (fj is of no consequence unless the person claiming under it can establish 
his i^al right : Rameshwer v. Commrs, A. 1 R. 1959 S. C. 498. The right to 
recover a statutory purchase price la lieu of deprivation of l^d is a right 
to property : Jayvat Singh ji v. Co«»wr., A. I. R. 1962 S. C. 821 : 1962 
(Supp) 2 S. C. R. 411. 

Right to vote which a person enjoys in his capacity as a shareholder is 
not property : Chiranjit Lai v. Union 1950 S. C. R. 869. But an office may 
be blended with the rights of property as is the case of a Maiha^ipali or 
the Skebait : Cemmr H. R. E. v. Lakskmindra 1954 S. C. R. 1005 : Angurbala 
V, Debabrala, 1953 S. C. R. 503. However Tikait ofN’atbdwara Temple 
is not proputy : Gotindlalji v. Slate of Rajasthan, A. I. R 1963 S. C. 1633. 
Bare deprivation of management which may be temporary or other wise 
cannot be called property : Dwarka Nath v. State of Bihar, A. L R. 1959 
S.-C. 349 : Karia EdMolion Society v. Slate of Uttar Pradesh, A. 1. R. 1966 
S.C..1360. 

The interest of an allottee which arises from a statutory grant cannot 
be called property : Amar Singh v. Custodian, A. I. R. 1957 S. C. 599. An 
incorporei right e. g. the rights of bw licence or to bold land revenue free 
is not property : Sidhraybluii v. State of Gujarat, A. li R^ 1963 S. C. 540. 

The word property as used in this Article should be given a bberal 
meaning and should be extended to all those rights which bear the insignia of 
proprietory r-ghts : Commr.. H. R. B. v. Lakshinindra, 1934 S. C. R. 1005, 
When used in general terms it would include all rights la property over 
which a person has a dominion and every possible interest in it capable of 
being disposed of: State offV. B.v, Subodh Copal, 1954 S.C. R, 587; 
ChiranjilJal v. Union of India, 1950 S. C. R. 869. In this sense it would 
include any proprietory interest even though temporary such ^ that as of a 
lessee or mortgagee. Even right to file a suit in repect of a claim of property 
would also be property : Suryapal v. State of U. P., 1952 S. C. R. 1056. A 

• See Samuels v. McCurdy, (1923) 267 U. S, 13S ; U. S. v, Jeffers,A95l) 
342 U. S..4& 
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rieht to hold a fair on one’s property wuW also fall within the term 
zGanapaii V. SlaU of Ajmer. \95S (I)IS. C.R. 1065. 5 ^ . 

would also be covered by the dclinition of the term property . y. K.J wr 

v°Commr, of Ificome-tax 1958 S. C. R.65. The amount of unpaid wages 
and hereditary trusteeship would also fall within the term property . J ^ 
vantBingji v. Lie of Gujarat. A. I. R. 1962 S, C. 821 : 1962 ,Supp (2) S^^R. 
411 • Botnbay Dyeing v. State of Bombay, A. 1. R. 1958 b. C. 323 . Am 
Singh V. Custodian, A. I. R. 1957 S. C. 599. 

710. Article 19 (1) (f) and 31 (2). 

Article 19 (1) uses the term property in its widest sense whereas tne 
term is circumscribed in Article 31 (2) by the doctrine of "Eminent domain . 
Where a person is deprived of all rights of property Article 19 (I) (1) oa* 
no application as this article postulates the existance of property which can 
be enjoyed : S<al« of Bombay v. Bhauji Mtiuji, 1955 S. C. R. {!) 777, A. I. 
1934 S. C. 41. Money is property within the meaning' of Articl" 19 
and it cannot be subject to compulsory acquisition under article 31 (2). 
Thescopeof Article 19 (1) (f) isdifferent from that of Article 31 the former 
declares the fundamental right oi a citizen to own property which h^ 
noting to do with the right to or of proper^ owned by a citizen wp«ch 
is governed by Article 31 Slate of West Bengal w. S. G. Bose, h. I. R. 
1954 S. C. 92. 


Article 31 and article 19 do not overlap. These two articles deal with 
difierent subject matters and operate in different fields. Article 19 (1).(|) , 
postulates the existence of property which can be enjoj^ed and over whiw_^ 
rights can be exercised : State of Bombay v. 0/ia*i;»»mi»;i, A. I. R. 1955 S. C. 

41. 

The scope of article 19(1) (I) is difierent from the scope of article 31. 
The former declares the fundamental right of a citizen to own property. 
This has got nothing to do with right to or of property owned by a citizen, 
which is governed by the provisions of article 31. The rights to or of 
private property are dealt with under article 31 and are protected by this 
article: Slate o/ IFesf Bengal v. S, C. Bose. A. I. R. 1954 S. C. 92. There 
may be cases in which the deprivation of fundamental rights to own property 
may constitute reasonable restrictions under article 19(5) : Kavalappara 
Kotlaralhil Kochuni v. Stale of Madras, (I960) 3 S. C. R. 887. Imposition 
of illegal tax under a law infringing article 19(1) (f) cannot be allowed: 
Copalnarain v. State of U. P., A. 1. R. 1964 S. C. 370. 

711. Article 19 (1) (f) deals with both abstract and concrete rights. 

The language used m article 91(1) (f) is wide enough to include both 
abstract and concrete rights of property. To suggest that abstract right 
of citizen in property cannot be intiinged by the State but his concrete 
right can be. is to deprive Article 19 (1) (f) bf its real scope. If such a cons- 
truction is placed on this article it will mean that State can make any - 
law declaring generally that a citizen cannot acquire hold and dispose 
property but it could make a law taking away the property acquired and 
held by him and preventing him from disposing it. It would mean that 
the Constitution maker declared platitudes in the Consitutiton while they 
gave unrestricted liberties to the Legislature to interfere with impunity 
with property rights of citizen. If this meaning was to be given to article ■ 
(19) (1) (f) the same meaning would have to be attributed to other clauses in 
article 19. With the result that the le^slature cannot make a law prevent- 
ing generally citizen from expresang their views, assembling peacefully; 
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fonniDg associations and so on but can make a law restricting their rights 
when they are speaking, when tliey are assembling and when they are 
forming associations. Such intention cannot be attributed to the (^nsti* 
tuent Assembly. The words used in article 19 of the Constitution of India 
are comprehensive to include both concrete as well as abstract rights of 
property : S. M. Transporters v. S. MuU, A I.R. 1963 S. C. 864. 

712. Quasi permanent allotment is not Property. 

Property to fall within the scope of article 19 (1) (f) must be capable of 
being the subject matter of acquisition and disposal. The rights which are 
conferred by the East Punjab Evacuees (Administration of Property) Act of 
1947 does not constitute property. The interest of a quasi permanent allottee 
arises by a statutory grant to a specified class of persons and is not capable 
of acquisition by the ordinary citizens in any of the normal modes. Nor is it 
capable of disposal by the allottee himself in the normal modes by way of sale 
mortgage, gift or will. Such an interest cannot be brought within the purview 
of article 19 (1) (fj. The sum total of the various incidents of a quasi penna- 
neat allotment does not in any sense constitute even qualified ownership of 
the land allotted. At best it is analogous to what is called Jus in re aliena 
according to the concept of Roman law and may be some kind of interest in 
tbe land. The basic feature of that interest is that the ultimate ownership 
of the land is still recognised to be that of the evacuee and allotment itself 
is liable to resumption or cancellation with reference to tbe exigencies of the 
administration of evacuee law. The interest so recognised is in its essential con' 
cept, is provisional, though with a view to stabilisation and ultimate perma- 
nence. A quasi permanent allottee cannot be said to be tbe owner of property 
as contemplated by article 19 (1) (f) and such an allotment does not fall with* 
in the concept of fundamental rights guaranteed by Article 19<(l)(f): 
Amar Singh v. Cusioiian, East Punjab, ld57 S. C. J. 574 ; I959-S. C. A. 
171; A. I. R. 1957 S. C. 599, . • 

713. Foreigners are not protected by article 19. 

Article 19 has got no application to foreigners or foreign companies.' 
This was a case of contravention of S. 52(a) of the Customs Act in which 
penalty was imposed under Section 167 (12) (A) and 83. It was' held that 
the Shipping Corporation of India Ltd., being a foreign company could not 
seek the protection of article 19: (I) (f). Briiish I. S. N. Company v. Jasjit 
5««gA, A. I. R. 1964 S.C. 1451 : (1964) 2S.C.J.543. 

714. Citizen include oaly natural person* Position of foreign 
Companies. 

A company being an artificial person cannot claim the . protection of 
Article 19. The comoany is not a citizen and therefore has no fu idamental 
right: Barium Chemical v. Company Law Board, A. I. R. 1967 S.' C.'295. 
The State Trading Corporation which is company registered under the Indian 
Corporation Act 1956 is not a citizen within the meaning of Article 19 of 
Constitution and cannot ask for tbe enforcement of Fundamental rights: 
State I'radingCorpo.cUion Comtnereial Tax Officer, A., I. R. 1963 S. C. 
1811. In the case of Sewpujra v. Collector of Customs,- A. I. R. 1958 S. C. ; 
S45, their Lordship of the Supreme Court observed that even ■ if • it be 
persumed that company can be citizen as defined in the Constitution, a 
foreign company possesses no richt of citizen^p of this Country and hence 
no right under Article 19 Hewever thenmiter is now quite clear.as Is 
evident from the twj latter decision of the Supreme Court cited above. 

. Part II of the Constitution when it deals with citizenship refers to 
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natural persons only. This is further made absolutely clear by the Citizen 
ship Act which deals with citizenship after the Constitution came into lor« 
and confines it only to natural persons. There can be no Citizen of thi 
country who is neither to he found' within the four comers of 
the Constitution or within the four comers of the Citizenship Act, lyoo. 
The above two provisions are exhaustive on the question of citiMnsnip 
this country. Part II dealing with citizens on the date when the Constitu- 
tion came into force and the Citizenship Act dealing with citizens thereal er. 
These two provisions are cofnpletely exhaustive. The fact that corporation 
may be nationals of the country for purposes of international law wilt no . 
make them citizens of this country for purposes of municipal law or tn 
Constitution. The word "citizen” used in Article 19 of the Constitution WM 
not used in a different sense fro.n that in which it was used in P^t li 
of the Constitution: SlaU Trading Corporaltou of India v, Commtrctal I ax 
Officer. (Supra) 

The definition of the word "person” in S. 2 (i) (f) of the Citizenship 
Act says that the word "person” in the Act "does not include any Company 
or association or body of individuals, whether incorporated or not". Hence, 
all the subsequent provisions of the Act relating to citizenship by birth- 
(S. 3} citizenship by descent (S. 4) citizenship by registration _(S. 5) 
citizenship by naturalisation (S. 6) and citizenship by inCoiporation or 
territory (S. 7) have nothing to do with a juristic person : S.T. Corporahon 
ofindiav. Commercial Tax Officer, A- I. R. 1963 S. C. 1811. 

715. Reduction of rent does not violate article 19 (1) (f). . , 

The reduction of prevailing rents by an act of legislature, il it is covered 
by the definition of reasonable restriction, cannot be called violative of article 

(1) (f)* In such a case the govenment has to see whether the Act, when 
it provides for redaction of rent, is based on a reasonable basis, i. e. the rents 
prevailing in the neighouring areas is same or not and a comparison of rents 
is made. If after reduction nothing is left with the land-lord, it can be said 
that the restriction imposed is unreasonable, but this is only a theoretical 
p^ibihty. The mere fact that in some cases the ratio of net income after 
reduction of rent as compared to the net income brfore reduction falls below 
25 percentum, it cannot be said that there is any infringement of article 19 
(1) (f). pe vires of Madras State Lands (Reduction of Rent) Act, 1947 
Was also challenged on the ground that the provisional government is not 
competent to frame the law under the relevant entry of the Government of 
India Act. 1935. It was held that the State Government is competent to 
irame such a law under Item 21 of list II of Scheduled VTl to Government of 
India Act. 1935 dealing with the. land : State of Madras v. Kannepalli, 
A. I. R. 1962 S. C. 1687. 


716. Electricity Supplying Undertaking can be taken over by State. 

Section 28 (1) of the Electricity Act. 1910 as it stood prior to its amend- 
ment in 1959, authorised the State'govenunent to give sanction ' to a person' 
to enage in the business of supplying energy on conditions' as laid down ‘in 

that behalf. The grant of such a sanction is not a permanent thing.- In 
fact, it is bound to be temporary and issued on adhoc basis according to the 
requirement of each case. A conditirm for the acquisition of the property 'of 
the grantee under section 28 (1) of the Electricity Act cannot be called 
violative of tight to property as conferred by article 19 (Ij (ft. In this case 
the undertaking of the petitioner was taken over by the P. W. D. 'Electricity ’ 
Branch of. the State of Punjab, It was held that there is nothing illegal in-it 
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as the provisions of section 28 only imposes reasonable restriction m the 
interest of general public within the meaning of anicle 19 (o) of the Constitu- 
tion : Okara Electricity Supply Co. v. Slate of Punjab, 19^ 2 S. C. R. 239, 
A. I. R. 1960 S. C. 28'». A law which deprives a person of his property may 
be invalid under article 19 (1) (f) unless it is saved by clause (5) of article 
19! The law which deprives a oerson of his property should be a Valid law ; 
Kochini v. Slate of Madras and Kerala. A. I. R. 1960 S. C. 1080, 1950-2 

5. C. A.412. 

717. Acquistion under the Land Acquistioa Act is not violative of 
of freedom of prOf-erty. 

By a notification issued under section 4 of the Land Acquisition 
Act, 1894, the State of Maharashtra stated that the Land specified in the 
schedule attached to the said notiheation are Itkely to be needed for the 
purposes of a factory building for certain iron and steel works. A special 
Land Acquisition Officer was api>ointed to perform the functions ot a 
Collector, The acquisition was challenged on the ground that the land was 
not being acquired for any public purpose and the proceedings were mali- 
cious and vexatious as it was said that the company for whom the 
land was being acquired was negotiating privately for the purchase of 
notified area. 

It was held that when a land is acquired' under the Land Acquisition 
.\ct, it cannot be challenged under article 19(1)(f). This view has been 
expressed in many decisions of the Court reported as o/ Bombay v, 
BJianjimanji, 19S5-1 S.C R. 777 : Lalavuti Bai v: Stale of Bombay : 1957 

6. C.R. 721 : Barkya Thakur v. State of Bombay, A.I.K. 1960 5.C. 1203, 

718. A licence which does not pass any property If taken away 
does not violate Article 19(1) (f) 

A notification was issued by the State Government in the year 1952 
by which the jagirs were resumed by the State Government. An appli- 
cation was made to the Commissionsr for Jagirs for cutting certain forest. 
Paring the pendency of this application the Jagirdar authorised certain 
persons' to cut trees in certain areas of his Jagir. The sanction of 
. the Commissioner for Jagirs n-as obtained in the year 1954 and the exploi- 
tation of areas was started. The contracts for cutting the forests expired 
on 30th of June. 1954 and an application for extension was made which 
application was granted and the extension ^vas made till 30th of July,- 1935. 
On iSth of March, 1955 the contractors were asked to stop the work 
including cutting of trees and the cootractom were further informed that 
the timber woc^, charcoal and all other material stood confiscated'by the 
government This order was challenged as violating article 19(l}(f) It 
was held that the order restricting the contractors to cut the trees was 
not in’any way vioIatiVe of article. I9(i)(f)as the contractors were only 
licencecs' and a licence could not be said to pass any property, to the 
contractors: Rameskn-ar Prasad v. Commissioner 'Land Reforms, A.I.R. 1959 
S.C. 498 : 1959S. C. J. 621 : 1959 2S.C:A. 236. 

719. Property owned by various person — It can be 'Sold and sale 
proceeds divided if it is not capable bf Partition. 

Section' 10(a) (iii)- of the • Evacuee Intent ' (Separation) Act, 1951 
provided that, the property, if it is not possible to partition it, could be 
sold and the sale- price distributed .amot^ the various persons claiming it. 
The composite property in the case consisted of a sugar mill which in the 
very nature of things could not be paititioncd. The money value of a 
share of the non-e\'acuecs. represeotran large sum of money. As the 
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(iii) of the Evacuee Interest (ne^rationj 


Sieedsoeie divided, it ivai'beU that this provision does not rioUte 
Lticle 1911 Hi or article 31 of the Co“Wnb“ »> 'I'";" “fno^' 

DiffutvCuitodun. Eisc'ue Praptrltet, 1961 2 S. C. R. 9J. •'< I- R* ‘901 
S. C. 365. 

720. Offerings nude to Du^ah can be coUscted by Nuini* 

Kbadims of Durgab cannot complain of any infringemcaL 

The prQ%Uioas of DjiSahKIu-raja Sahib Act. 1955 came for consideia- 
tion before the Court in the case ol DAfgah Cootiniliu \\ ausidin AU, 
1961 "SC K. 171. 1- R- 1931 S. C. H02. The relevant Section which 

was atUcked as violating article 1911/ (0 was Section 2 (d) • (v) and 
Section 14 wliicli provided that offerinss which are made earmarked 
generally for the Duisah. they belong to the Dorgah and such offerings 
can be received onlv hy the Kazim or his agent and no body else. These 
ogerings never belonged to the Kbadims. The Khaihra's right to receive 
offerings is an entirely different thing fro n the offerings which are made! o 
the Dargah. The ri^t of the Kbadim to receive offerings, \rii5ch is a 
judicially recognis^ right, is not effected in any wav by the provisions 
mentioned above. Eves after the ca-ning into force of the Act the 
pilgrim cocid make ofieriags to the Khadim and there was no provision 
which inte.-fered with the offerings so made. It was held in this case that 
su^ a pro%'isioa does not m any way vtvU-es amcle 19(1) fi', 

721. Rights of a Mabant io the property of a Math. 

The right of a Mahaat over the property of the Math is undodhtedly 
property. A Ifahant is not a mere manager or custodian nor is he a 
trustee in the strict sense. The bolding of the office of Mahant by customs 
and usage of the institution confm a large number of right which are 
proprietiy in nature over the property of the aath on the Mahant but at 
the same time by virtue of bis office there are obligations imposed upon 
him. The Mahaat of the Math is genmlv a Sanyasin who has renounced 
the world y affairs and who has no family ties either by blood or by 
marriage and in a therotical sense be has takpa a vow of not owning any 
pr openy . He in his capacity as a Mahaat has to incur expenditure for the 
Math L e. for carrying on the religious worship, but Jie cannot use the 
money for his persoual hixury or in objects incongruous with hi? position 
as a Mahaat Power to waste the property or the income of the insitution 
is not the right of the Mahant 

Reasonable restrictions can be placed upon the right of the Mahant to 
deal with the property of the religious iostitution in the interest of 
general pubhe. Where there rs a ptovisiwi for the remoTul of the Mahant 
or for taking control of the inslitation wV.re the property of the b 

being otiU^ for personal enjoyment or luxury, it cannot be said that 
there is any violation of article 19 (I) (f). S.T. v. Cemmissionir 

H.R,&C. £.,1963-2-5. C.. A. 340: .A. LR, 1963S.a973. 

But where restrictions were placed oa the nght of a Mahant to enjoy 
property in S3ch a way that he was reduced to the level of a State servant, 
it was held that the rmtrictioiis are unreasonable. Commuuonrr ff S E. 
V. Sri L. T. SezKiar. A. 1. R. 1954 S. C. 2S7 : (1954} S.C.R, 1005 : 1954 
S.C.A. 415. 1954 S.CJ. 355. v- r-w . 

A Ma t h ii a religious institutiiKi presided over or managed by hereditary 
trustee. The provinoas ol Orissa Hi^u Religious Endowment .Act, 1952 as 
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amended in 1954 was held to be constitational as giving enough opportunity 
for redressing any wrong done: Sadasib PurkJsJi v. State of Orissa, A. I. R. 
1956 S. C. 432: 1956 S. C. R. 43. 

The provisions of Bihar Hindu Religious Trust Act as contained in 
Section 60{6) of the Act which conferred power to alter or modify the budget 
relating to areligious trust or to give directions to a trustee cannot be said to 
afiect the due observance of religious practices in a Math or Temple so as to 
constitute an encroachment of the fundamental rights contained in article 25 
or article 19(1) (fj. If the object of the Act is to provide for better 
administration, protection and preservation of trust properties, it 
cannot be termed as unreasonable: Sloti Das v. S. P. Saki. A. I. R. 1959 
S. C.942. 1959S.C. J. III. 

A provision crntained in the Hindu Religious endowment under the 
H^'derabad endowment Regulation 1940 for the registration of endowed 
property and for can^'ing out the object of the endowment i. e. tc carry 
out the intention of the endower cannot be called violative of article 19 (1) 
(f). These regulations are clearly reasonable and are made in the interest of 
general public within the meaning of article 19 (1) (f). A provision in the 
Act which imposes a penality for neglecting to carry out the provision of tlie 
Act and which provides that the trustee can be deprived of the benefits 
under the endowment cannot be called violative of article 19 (1) (f). The 
purpose of these regulations is that endowments existing in the State and 
their management should be carriedcn forthe btneCts of the humanity 
according to the terms of the endowment : Anant Parsad v. State of Andhra 
Pradesh, A. I. R. 1963 S. C. 358. 

722. Assesse cannot claim refund of sale lax. 

The provisions of Orissa Sales Tax Act 28 of 1958 contained a provision 
which deprived the assessee of the right coofeired on him by common law 
to claim refund of the amounts paid as tax under an enor or law. This 
provision provided that tiie claim could be' made ' only by the person 
from whom the dealer has actually realised the amount by way of sale tax. 
This provision was held to be iotravires of article 19(1) (f). Even if it be 
presumed tliat the provision mentioned above which provides that the tax 
can be collected only by the purchaser is restrictive of the right confen-ed by 
Article 19(1} (f) it will be saved because such a provision is in the interest 
of general public. It was held that the ri^ht of the assessee to obtain the 
refond was lawfully curtailed : Orient Paper Mills v. Stale of Orissa; 1961-2 
S. C. J. 610, A. I. R. 1961 S. C. H38. 

723. Section 237 of the Companies Act, does not violate 

Article 19 (1) (f). ' „ . 

Section 237 of the Companies Act, 1966 which enable the Central 
Government to make an order appointing an. Inspector to investigate the 
affairs of a company in different sets of circumstances is not violative of 
article 19 (l)(f). In this case it was further observed while relynng on an caiVicr 
decision in Stale 'Trading Corporation v. Commercial Tax Officer, 1964-4 
S.C.R. 99 : A.I.R. 1963S.C. 18U that a<n>inpany is not adtizen of India 
and even assuming that section 237 imposes a restriction on the right to 
cany on occupation these cannot be challenged. It was further observed 
that the restriction, if anj- imposed is in the interest of public. Barium 
Chemicals Ltd. v.' Company Lav Board I9G6-1 S.C.A. 747; A.I.R. 1966 SC. 295, 

724. A Grant which Is not absolute does not confer any right. 

A grant which. is not absolute cannot confer any fundamental right cn 
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any person and if any action is taken by the State, the same cannot be 
declared as violative of right to property* In this case the ruler of a State 
in Kathiawar executed two docaments in favour of his younger soi^ one 
granting in perpetuity and in heredity a village in the State ^”Kapal-Gtra$ 
as “ii/iayat and another as "HaAPa/roA". On the death of the ruler the son 
in wljose favour the document was executed along with his elder brother 
succeeded his father’s property. A notification was issued by the Govern' 
meat of the State of Sauraslitra \rhereby it was said that the grant hM 
lapsed On the construction of the document, the Supreme Court came to the 
conlcusion that the grant was not absolute and consequently the 
declaring that the grant had lapsed and reverted to State cannot be called 
violative of 19 (1) (f): Vira Vala v Stale oj Sauraskira 1960*3 S,C.R. 521: AIR 
1967 S.C. 346. 

725 Fixation of maximum rent does not violate Article 19 (1) (f)* 

The provisions of Jlysore Tenancy Act 196? were held to be constitutio- 
nal and not violative of article I9(l)(f). Th** fact that section 6(11 of the 
Act made no distinction between the irrigated and. non-irrigated lands was 
held to be of no importance. The fixation of maximum ceiling of rent with- 
out making any distinction as to irrigated and non-inigated lands does not 
violate any fundamental right. In dealing with a law which has been 
passed for the purpose of affecting an agrarian reform, it would be pedantic 
to ignore the essential basis of its material provisions merely on the ground 
that the concept of social justice on which tte said provision is based has not 
been expressly stated to be one of the objects of the Act in the pre^ble. 
Where the object of »he Act is to improve the economic and social conditions 
of agricultural tenants and which is cleat from the provisions of the statute 
the non mention of It in the preamble is not material: R. S, Swamiji V 4 
Stale 0 / .Vytore, (1963) 2 S.C.R. 226; A.I.R. 1966 S.C. 113. 

726. Temporary deprivation is not hit. 

The provisions of U.P. Intermediate Education Act of 1939 
enable the Director of Education to inspect the recognised institutions and 
to direct removal of defects and to refer the case to the State Government 
if the directions of the Director are not complied with and if consequently 
State Government proceed against the institution and take over control of 
tne institution, it cannot be called violative of article 19(l)(f). The State 
in a democratic set-up is vitally interested in securing a healthy system of 
imparting education for its coming generation of citizens and if the manage- 
ment declines to afford facilities for enforcement of the provisions enacted 
m the interest of the students a provision authorising State Governmwt to ^ 
enter upon the raanagement through its authorised controller cannot be 
called violative of fundamental rights regarding'property. Moreover temporary 
deprivation is not prohibited by the Constitution: Ratra Education Socitly 
V. Stale of Ut/ar Pradesh, AIR 51966 S.C. 1360. (See para 733|. 

727. Increase of licence fee from Rs. 4DQ to Rs. 6.000 held legal. 

Where a licence fee on a cinema bouse was fixed at Rs, '400/- .per year 

in 1948 and when it was increased to Rs. 6,000/- in the year 1958,' by chang- 
ing the basis of assessment and fixing it at Rs. 5/- per show, it was held that 
the increase in the rate of fee may be large but |it cannot be challenged on 
the ground that it is exproprietary when according to the seating' capacity 
of the house it would collect Ks. 1000/- per show. Under the circumstances 
it was held that there is no violation of article 19(l)(f): Corporation of 
Calcutta V. LUxrty Cinema, (1965) 1 S.C. A. 657; AIR 1965 S. C. 1108. 
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728 night of share holder to borrow money from the company is 
not a fundamental Right. 

Article 19 {!) (f) recognises the right of a citizen to acquire, hold and 
dispose of property. The provisions of section 16 (2)(e) and section 12 
(IB) Income Tax Act as introduced by Finance Act 15 of 1935 do not contra* 
\eae this rtght. The effect of this provision was to mal.e a loan borrowed by 
share-holders from the company a receipt of the di% idend This provision 
does not affect the r ght of the share holder to borrow money from the 
company, lloreover, the share holder's right to borrow money from his 
own tcmpany IS not a fncdamcntal right If ary lestnctico is placed on 
this right, it cannot be said to be violative of article 19(l)(f) Before the 
Finance Act of 1955, the share-holders could enjoy the u»e of the money 
and the company in return would get interest and the result was that the 
payment of tax was evaded. This loophole was pluged bv this amendment 
and it cannot be ^aid to be violatiue of any fundamental right Navneel Lot 
V Appellale issulani Commtsstouer oj Income Tax, {t965)-2S C. J 160, 
A.I R. 1965 S C. 1375, 

729 Fxe*emption boaed on vicinage is ultravlres of Article 19 

(1)(0 

A custom which IS m wolation of article 19(ll(f) cannot be sustained- 
3n Babu Ram v, Bai) tialh Stngh. 1962 Supp 3 S.C R 724 the Supreme 
Court came to the conclusion that pre emptioo law based on vicinage is void 
The reasons given by the Court to hold a statute law void will apply with 
equal force to a custom. The dt&ntion of the phrase ‘laws in force’ as 
occumog m article I3(3](b) is an inclusive deffmtion as it is intended to 
include laws passed or made by a legislature or otner competent authority 
before the commencement of the Constitution irrespective of the fact that the 
law or any part there of was not in operation m any particular area. Custom 
and usage having in the territory of India the force of law must be held to be 
contemplated by the expression all laws in force. The customary I.aw of pre- 
emption on the ground of vicinage imposes unreasonable restriction on the 
right to acquire hold and dispose of property guaranteed by article. 19(1) 
(f) of the Constitution and is. therefore void* Sant Ram v. Labh S%ngh 
(1964) 7-S.C. R 756 A, I. R. 1963 S C 315 

730 Implementativn of scheme delayed by li'Igation Enforeement 
of Constitution- Validity cannot be examined 

Where undexthe Madias Hindu Religious Endowments Act of 1917 
a scheme was framed for a Math and an ^ecutive Officer vras appomted 
and property rights of the ^latbipatis were taken away the Court refused 
to examine the validity of the Scheme m the light of fundamental nghts 
guaranteed by article 19 (1) (f) Merely becaose implemcntatim of the 
Scheme has been delayed till after the Constitution due to litigations and 
obstnictjQDS by Mathjpatis wpoJdjwt coaJar any jansdictioa on the conrt to 
examine the question of constitutional ty In this case the predecessor of the 
Appellant (Mathispatis) filed a suit id 1939 in the Court of District Judge 
Anantapur for getting me said schem" set aside. The suit, however, failed- 
The case went m appeal in 1945, b.“fore the Madras High Court. Mean- 
while. the Constitutiaa ca e into force on 2Sth of January, 1930 and 
it was alleged before the Madras H gh Court m a writ petition that the 
scheme violated article 19 (1) (f). The Supreme Court came to the con- 
clusion that the delay in the implementation of the scheme vv»ll not 
confer any right as the fandament^ rights are not retrospeebve. The 
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earlier decision in Shanti Swamp v. Union of /rtrfta, A.I.R. 1955 S.C. 
624 was distinguished : Rajan Das Saami v. Commissioner H. li. o. 
1964-8 S.e.R. 252 : A.I.R. 1965 S. a 502. 

731. Law interfering with righU of property ehould give reasonable 

Sectioif 4 (1) read with sub-section 4 of the Bhopal Redaroatien& 
Development of Lands (Eradication of Kans) Act, 1951 was to oe 
unconstitutional as it imposed unreasonable restrictions on the right to 
hold and enjoy property within the meaning of article 19 (1) (»)•_ This 
Act contained no machinery for entertaining objections or for giving an 
opportunity to the owners or occupiers of the land selected for conducting 
eradication operation to establish that notwithstanding his land being 
included in the notification under section 4 (1), the particular l^d in 
which he was interested was not Kans infested and therefore did not 
stand in need of any eradication operation. This provision was character- 
ised as arbitrary and as iroposing an unreasonable restriction on the right 
to hold and enjoy property within the meaning of article 19 (1) (f)! SiflW 
of Madhya Pradesh v. Champa Lai, A.I.R. 1965 S.C. 124 ; (1964)-6 b.C.R. 


732. A law i eating with recovery of debts may provide special 
procedure. 

The Patiala Recovery of State Dues Act and the rules made there- 
under cannot be attacked as contravening article 19 (l)(f) of the Constitution. 
The provision of the Act authorises the Managing Director of the Bank to 
decide the question of the existence and the extent of the liability of the 
customers of the Bank after making an enquiry in the manner prescribed 
subject to ari appeal to the Board of Directors of Bank and a revision 
to Hit Ijla\i‘i~khas. The amount found due would be realised through the 
Nazim as if they were arrears of land revenue and through the Accountant 
General by authorising him to with hold amounts due to the defaulter from 
any department of the Stale. The Civil Court has no jurisdiction regardiiig 
any action so taken, These provisions were held to be intra-vires of article 
19 (l)(f) : Lachhman Dass v. Stale of Punjab, 1963 2-S. C. R. 353: A. I. K- 
1963 S. C. 222. 


19 Interferance with management does not violate article 

Mere interference with the right of management of an • educational 
i^titation does n^amount to an infringement of the right to property under 
article 19 (l)(f). The word property as used in article 19 (11(0 is to be ex- 
tended to aU those recognised types of interest which have the insignia 
or characteristics of proprietory lights. A society which is maintaining an 
educational institution cannot be said to have any interest or right violated 
when the State Government by an Executive Order intereferes with the 
39 Ta!Tr.°iS3 s” c‘^54o“‘ 1963-2 S.C.A. 

734. Pui jab Pre-emption Act held valid when sons given right to 
pre-empt. ® 

Section 15 of the Punjab Pre-emption Act confers a right on the 
rnembers of family of the vendor to file.a suit for pre-emption. No doubt 
this act imposes a restriction on the right to hold and dispose of property 
on the part of the vendor but the Supreme Court held that the restrictions 
so imposed is reasonable. The purpose of the Act is to preserve the 
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iotegrity of the tillage and the village community and to implement 
the agnatic rule of succession. The second ground i, e. the person ne.tt 
in succession should have the chance of obtaining the property alone 
was held to be sufficient to render the restriction reasonable : Ram 
Sarup V. ifunshi. 1963-S. C. D. 728: 65 Pun, L. R. S31; A. 1. R. 1963 
S. C S53. 

735. Village common land and Abadi Deb can be given to non* 
proprietors. 

The transfer of Shamlat Deh owned by the proprietors throngh the 
\illage Panchayat for the purpose of management in the manner prescribed 
under an Act and the conferring of proprietory rights on non-proprietors 
in respect of lands in Abadi Deh is 1^1 and the several provisions of the 
law allowing this to be dene are intra vires even if no compensation, is 
payable. The Supreme Court came to the conclusion that this being 
done undir an Act, the purpose of which is to bring agrarian reform, it 
cannot be said that the transfer of Shamlat Deb is imconstitutioiial : 
Ranjit Singh v. State oj Punjab, (1965)-2 S.CA. 3SS: A.r.It 1965-S.C. 632. 

736. Import Export order. 

The prohibition imposed on trade byway of export or import control 
orders cannot be called unreasonable. All that is required is that the 
restriction imposed should be protected by the protection a!f''rded by reason- 
able restrictions as contained in Article 19. Where the object cf imposing 
such regulations is to save foreign exchange or to stop smuggling, there is 
nothing unreasonable in it which may be called violative of Artidel9(l) 
if) ‘.CclUcior customs V. Sampathu, A.LR. 1963 S. C. 316. 

737. Deprivation of property on subjective opinion is bad 

When a Uw deprives a person of possession of a property for an 
indefinite period of time merely on the subjective determination of an 
Executive Officer it cannot be called reasonable. Where the Court of 
Wards can at its discretion and on its subjective determination assume 
the superintendance of the property of the landlord who habitually in- 
fringes the rights of his tenants and when this discretion cannot be 
questioned in any court of law. it will be hit by article ,19 (1) (f): 
Raghubir Stngh v. Court of Wards, A. I. R. 1953 S. C. 373. 

738. Word "property" is U be liberally construed 

The Word 'property' as used in article 19 (1) (f) of the Consti- 
tution of India should be given a liberal and wide connotation and so 
interpreted, it will include all those rights or interests which have the 
insignia or ^aracteristics of propriety rights. The 5iahant has a right 
to enjoy his property. To talre away this right and merely leave him 
to discharge his duties will be to destroy his character as a ifahant. 
The beneficial interest which a Mabant enjoj’S is appurtenant to bis 
duties and as be is inebarge of a public institution reaso^ble restric- 
tion can ahvays be placed upon him. A Mahant’s duty is not simply 
to manage the temporal aSairs of a -Math. He is head and superior 
ol spirtual fraternity and he is to impart spirtual training to his dis- 
ciple. If any restriction is imposed which curtails this right, it may 
become unreasonable. The reasonableness of a statute dealing with 
this aspect has to be judged by tahing these factors into consideratioo: 
Commisstcmer Hiniu Religious . Endxrments v. L. T, Svamitr, A. 1. U. 
1954 S. C. 2S2. 
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739. Right to hoia ftir is Toperty. • ■ ’ 

A right to hold fair on one’s oirn land is a fundamentaJ nght anaei 

article 19 (1) (f) and it can be restricted only in accordance with clause o 
of article 19. Anile nhich forbids the bolding of fairs without assi^iog 
any reason or giving any previous notice cannot be called constitutional. 
Ganpatisin^b Jt v. Slate oj Ajtncr, A. I. R I9S5 S. C. 18S. 

740. Right to catch fi*h is not property 

A contractor fad entered into a contract to catch fish ficni a 
certain lake nhich «as the property cf Raja of Paiikul which estate 
came to be vestid in the State of Orissa under the Orissa Estates 
Abolition Act. >951. The Stale cf Orissa refused to recognise the 
licences given earlier to its vesting in it and when it started reauc- 
tioning cf the rights to catch fish in the lake, it was held that there 
is no violation of articles 19{1) (0 cr 31 {!). It was held that even 
assuming that the contract to catch fish is property within the mean- 
ing of article 19, it cannot be challenged because the State by 
refusing to rect^ire the e-visleoce of the contract has cot confiscatM 
or acquired or taken possession of the contract as such: AnJnJ v. 
Slalecf Orissa, A. I. R. 1956 S. C 17 : 1955 2S. C. R- 919. 'T 

741. Law giving oppoitunily to be beard is not arbitrary, 

Secticn 4 (h) cf the Bihar Land Reforms Act of 1950 directs the 

Collector to give reasonable notice to the parties concerned .and to 
hear them bticre action is laker, under the Act. Any disposition 
which the Collector ttay order basto be with the previous sanction 
of the State Govenimeat and he is to dispossess on terms which may 
appear to him fair and equitable. This power cannot be called atbfi 
traiy. The Act be'rg fer the acquisition of Estates, the question of 
its imposing any unreasonabie restriction on the fundamental rights of 
a party to realise rent does not arise: Kamakshya v. ColUcier ani Depi^ 
C^missitmer ef Iia:aniasb, A. 1. R. 1956 S. fc3 :(1955)2S. C. B. 

742. IndostrUl Disputes Act. 1947, Section 10 is constitutional. 

Section 10 of the IndusUia! Deputes Act envisages that if ther^ 

is anindustiial dispute or there is apprehension of any such dispute 
coming into existence, then the Covemment may refer the dispute to a 
Board for promoting asetlJement or refer the matter to a Court for 
enquiry or in the other alternative the dispute can be referred to a Tri- 
bunal. These provisions were held to be not violative of article 19 
(Ij (fj. There is no disaimination e.\crcised by the Govenunent when 
the industrial dispute is relened to one of the authorities refened 
to above. It is impossible to have two cases of alike nature in industrial 
dispmes and a c'assificatioa cannot be made in advance as to which 
case IS to be.ieferred to a particular forum. For this reason it is 
wrong to say that the Industrial Disputes Act of 1947 gives unguided 
and unfettered discretion to the Government: A\ T. F. Hills Lti- v. 

^ ^ S. C 329 : 1957 S. C. R- 335 : 1957 

743. Provision preveoting ejectment of tcaants is legal, - 

A provision contained in a statute which obliges the land owners 
to keep trcants on their lands and Uieiebj prcventine them from cultiv-ating 
the land themsehes cannot be called violative of article 19 (1) Wi 
The piovisiccs of Rajasthan (PioUcUqd of Tenants) Ordnance (9 0‘ 
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19-19}. were held to be constitutional as the object of the ordinance 
was not to put a restrictioa on the right of the o>vner to himself culti- 
vate the lands but to prevent him when he had inducted a tenant on 
the land from getting rid of him witbont sufficient cause. A law which 
gives protection to the actual tiller of the land and also some security 
regarding the time for which he is to cultivate and which is of a tempo- 
rary character, cannot be called violative of the freedom of property 
guaranteed by article 19 (1) (f). The earlier decisions given by the 
Supreme Court in N. B. Kher v. Slate of Delhi, 1950 S C. R. 519 dealing 
with reasonableness of restrictions was relied in the case : Inder Singh v. 
Stale of ' Rtjaslhcm. A.l. R. 1957 S. C. StO : 1957 S. C. R 605: 1957 
S. C. A. 735. 

744. , Rights which a new sovereign may recognise (See para 347). 

When the sovereign of a State enacts a law which creates, declares or 

recognises rights in the subject any infraction of those rights can be chal- 
lenged in the Courts of the State even %?heti that infraction U through the 
officers of the’ State. The expre'ssion sovereign means any authority in 
which the sovereignty of the Slate is vested. If there is any infraction by 
the State officers it cannot be saved by taking shelter of the fact that it is 
anact'ol State, Any actions taken should be in accordance with the au- 
thority conferred by law. But when the territories of a State are taken 
over by n^w sovereign the citizens can have recourse to municipal courts to 
enforce only those rights which the new sovereign recognise. The taking 
over of one State by' another by any of the modes known to international 
law constitutes an Act of State and if the new sovereign refuses to reco- 
gnise the rights conferred by the previous sovereign no complaint can be 
made regarding this. In the new set up the residents do not carry with them 
the rights which they possess as subjects of the ex-sovereign and as sub- • 
{ects of the new sovereign they have only such rights as are granted or 
recognised by him. An act done or declaration made by the new sovereign 
before the act^ujsition of those territories cannot be considered to possess the 
character of law conferring any tights on the citizens of the acquired terri- 
tory,' ^Vhen a treaty is entered into by TOvereigns of independent States 
whereunder sovereignty in territory passes from one to the other, a provi- 
sion contained in the agreement is invested with the character of an act of 
State and no claim can be enforced in any Court of law. Where exemptions 
were given regarding income ta.'C to a certain company which were taken 
away by the new sovereign it was held that there is no violation of article 
19 (1) (f). Dalmia Dadri CemenlCo. Commissioner oflncomeTax, 

A. r. R. 1958 S. C. 816 : 1958 S. C J. 1041 : 1958 (34) I. T. R. 514 : See 
Stale of Gujarat v. Vora Fiddali, 1964-6 S. C. R. 461; Pema Chibbar v. Union 
of India 1966 S. C, 442 and Firm Bansidhar v. Stale of Rajasthan, A.r.R. 

745. Right should be Independent. 

Where a fundamental right to' property is dependent on some other 
factor and if that factor does not confer fuU right over the property, any 
action taken regarding that property cannot be said to violate article 19 
(1) (f). In this cose the fundamental right of the petitioner depended on 
whether the property of the husband of the petitioner was evacuee or not. 
The finding given by the Custodian General of competent jurisdiction was 
that the property in question was evacuee property and therefore, the hus- 
band could not transfer the same to. the wife. This finding became final as 
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*^'^hlVedsion given in Mahomed Amiraha^ v* 0 / B/r^. 

1060 3 S. C. R. 138 was applied to the ; 9^ 2'‘s“"c‘'i616 ' 

mnt of India, 1962 (1) S. C. R. 50a: A.I.R. 1962 S. C. 1616. 

p^aS'^ice inUeuoflandwhiJis 
taken MdM various Tenancy Acts is a prepay »“ r“pect of which the c»ti 

zSsbave a right under article 19 (1) (1). The provisions 

Jfil of the Bombay land Tenure Abolition Laws lAmendment) Act. 1958. were 

ie d to beSwoStotional In so far as they kid down that in cerUin 

stances a tenant shall be deemed to be a permanent tenant 

SSe date of Taluqdari AboUtion Act. 1949.. This adv^ely eff«ted 

the ri^'hts of the citizen with retrospective effect m as much ^ it 

caiW wpedoff alargepartof the purchase price which the citizen owning 

the lani^was entitled tdget. This Act held to 

31 fal. It was held that under the guise of changing the dsfimtion ot a 
permanent tenant these provisions really take away a large pax^t »e 
d-v» iKn trt vet the ourchase once and were held to be nor 


right of the petitioners to get the purchase price andw< 
sustdnable ; Jayuani Singh Jt v. Slate of Bombay, A. 1. R. 


1962 S. C.821. 


747. Burden of proving that the goods are not smuggled is to 

^**”vbwe^Uie* ^e of evidence cast the burden of proof uppo 
the person from whom specified goods have been seized to 
tbat they are not smuggled it cannot be said that such a provision 
violates article 19(1) (f). The object of such a provision is to prevent 
and eradicate smuggling and if for the purpose of achieving that end tne 
Parliament makes certain provisions, which operates somewhat hp^*y 
a small section of the public taken in conjunction with the posititm that 
without a law in that form and with that amplitude smuggling might not 
be efiectively checked, it canimot be said that freedom to property as 
guaranteed by article 19(1) (C) is in any way violated. Acts innocent m 
themselves may be prohibited and the restrictions in that regard would 
be reasonable if the same were necess^ to secure the efficient enforce- 
ment of viid provisions. The inclusion of a reasonable, margin to 
ensure effective enforcement -wni not stamp a law otherwise valid as 
within legislative competence with the character of unconstitutionally ^ 
being unreasonable: Manohar Lai v. State of Punjab, A. I. R. 1961 S. 
418' Collector of Customs v. S. Chelly, 1962 I S. C. J. 6 J: 1962 3 S. C. K- 
786: A. I. R. 1962 S. C. 316. 

743. Contractual rights can be varied. 

A law which affects or varies the rights under a contract can- 
not be called unconstitutional as placing or imposing unreasonable res- 
trictions on the rights of dtizens. The position in America is that thwe 
is nothing to ovemde the power of the State to regulate the con^cts. 
In India also a law which affects a subsisting contract by modifykg 
its terms cannot ifso jure be treated as outside the limits kid ik'vn 
by clause (5) and (6) of Article 19. In this case section 15 of the For* 
wmd Contracts .Act was held to as not violating of Article 19{l)(f}. 
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this case the earlier decision given in SiaU oj Moiras v. V. G. Rov, 
1952 S. C. R. 597 was relied apon. RagAuiar Dial v. Union oj InOa, 
1952 (3) S. C. R. 547: A- I. R, 1962 S. C. 263: (1962) 2 S. C. J. 445 

749. Denial to establish in Civil Court if unconstitutional 

The provisions of Hyderabad Atiyat Enquiries Act, 1952, the 
affect of wlJch was to validate the orders of the anthorities passed by 
various anthorities between September 13. 1948 and hlarch 14, 1952. 
The first date referred to the commencement of the police action in 
Hyderabad and the latter to the commencement of the operation of the 
Act. The object of these Acts was that the matters determined between 
these two dates should not be reopened for enquiry either before the 
Civil Courts or before the Atiyat (^urts. During the period between the 
commencemeut of the police action and the passing of this Act, there 
happened many historical events which would justify the legislature to 
deal with the orders passed during this period as a class by ^emseives. 
Any person succeeding to a jagirdar had no right to come to a civil court 
for establishing the claim. After the rule of Nizam on the death of the 
jagirdar the property came to be vested ^in the State and could be re- 
granted to a successor io the 'discretion of the State. The denial to a 
successsor to establish his claim in a civil court was beld-to be not 
violative of article I9(l)(f) : Sikaniar Johan v. Andhra Pradesh Govern- 
menl, A. I. R, 1962 S. C, 996. 
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750 Freedom of profession—General 

751. Profession — Neaaing of 

752. Occapation 

753. Trade 

754. On'y Cituen can eojoy tbe ngbt 

755 Tax legally imposed cannot be called violative of 
Article 19(1) (g) 

756. Refusal tar«D|nt$ea stocts exchange does not 
violate Article 19 (I) (g) 

757. Licence (ot running a Hotel 

758. Slaughter of cows, if can be banned totally 

759. Advertisement can be banned 

760. State can compete 

761. Act regulating market areas does not infringe 
Article Id (1) (g) 

762. Provisions providing for subsidy not bad 

763. Introduction of small taxis 

764 Acceptance and Rejection of tenders does not 
violate article (I) (g) 

765 Creating of mouoply rights illegal 

766. There is no Right to carry on business at a parti- 
cular place 

7fa7. Producers can be asked to sell thjer products to 
specified agencies 

.768 Provisions for improving the health of workers 
769 Income-Tax Act, section 16. not ullravires 

770. Acquiring land for prospecting or fixing maximum 

771. Provision requiring exihbitiog of minimum length 
of film but not fixing maximum, bad 

772. Stocks can be frozen 

773. Mmimum wages can be fixed 

774. Right to hold cattle fair 
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77a Private pubbsbers have no nght to get their hooks 
prescnbed. 

776 GambLng pnza competition is not trade 

777 Restnction should be imposed by law 

778 Opening and closing horns can hi fixed 

779 Imposition of fee when valid. 

780 Retrospective law Resonableness can b-* seen 

781 Business— Profit motive not necessary 

762. hon tribals cannot carry on business m tnbal areas 

783. Prostitution can be banned 

784 Some lUustratioas 

750 Freedom of profession General 

The freedom of profession trade and business imply that every 
citizen has the right to choose h % own employment or to take up any 
trade oi calling This is however subject to the hmitatioaB which the 
State may impose in the interest of public. These limitations are con- 
tained iQ clause 6 of article 19 of tbe Constitution In England the doc 
trine of lausez Jaire is mostly implemented so far as this r gbt is concerned 
1 e. the State does not interfere much with this right of the citizen The 
nght to carry on business would naturally include ngbt to stop it Haihi 
Singh hlanujaciurtng Company v Untcn ef India 1960 3&C R. 528 
The nght to carry on business tncludes ngbt to sell one s in the 

public market Rashid Ahitud v ifuniat^ Beard 19o0 S C. R. 56u 
This t gbt also mcludes the nght to bold market on one s land Canapaiv 
V Stale ef Ajmer 19oo 1 S C R. IO69 But where a nght is created 
by an ac* (he exercise of that ngbt will depend up^a the conditions im 
posed by that act. It cannot be said that the conditions imposed violats 
fundamental nght. Ueeata Prasad v Chief Justice A I R 1962 S C 
201 On this principle it may be said that when a legal practitioner is 
protub ted front appeanng before a Tnbunal or a candidate who want 
to seek election to a Municipal Body is not allowed to do so as he iS 
holding an oilice under that Man cipal Body there is no violation of 
freedom of profession Sak&aavnt v Stale of Orissa A. I R. 19ao S C 
136 

So far as rights under a grant or a Contract are concerned there 
IS no fundamental right to carry on that if tbe grant or the 
contract comes to am end or is term nated Thus there is no 
right vested in a person to enter into another s man land and carry 
fish Anattda v Slate of Onssa 19o52S C. ^ 919 Article 19 (1) (g) is 
against confemng of monopoly rights and if by a State action the monopoly 
nghts are terminated and a competition introduced there is no mfnnge- 
ment of the right guaranteed by article 19 (!)(§) Bamam Singh v. Regional 
Transport AtUhoniy 19o-l SCR j 7I Actiren does not enjoy a fund 
amental nght to carry on busmess where ever he 1 kes and if the bus stand 
from where the bus service is to commence or to terminate is altered 
no ^evaace can b» made of the fact • nrahtm v Regional Transpori 
Authority 19o3 S. C R. 290 Though a citizen has a fnndameotal pgbt 
to carry on trade or business be cannot ms $t that the government 
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should do business with him Achkulan v State 0 } Ktrala A I. R* I 
S C 490 

This freedom as enshrined in article 1 1 clause I (g) 

IS free to practice any profession or to to 'close it 

business The right to carry on 0/ AIR 19G0 SC 923. 

Haihtstngh Manufactnring Company v Union of Miw A K iy<^^ interest 
But this right may be subjected to reasonable ‘ „ result in 

of General public for examttewhen the closure of busmes ^ . nt to 

a ifckout and raise an industrial dispute 

p,evS the cloeur. HM,.,nehUunuJ«l„.,ns M 

AIR 1960 S C. 923 This right confered by article 1 clause 19 IgJ 
an absolute right but one which is liable to ^restricted under 
Hornam Siiigh V R T A 1954 S.C R.371 

751 Profession-Meaning of on bu a 

A profession may be called an oaupation ?! a 

person by virtue of his persopal qu^ilications • TJe 
lout (law toull will not come under the term profe«sion 5 muany b 
bimg ael.v.liM ™i protteted by hrt.d. 19 Ii.« D C v 
AIR 1957 SC, 69^* There js no fnndamental right to carry o 
trade in commodity like Liquor and Tobacco 

752 Occupauon , 7. 

Occupation « a trade or calling by which a person 

to get hi8 livelihood The academic pursuit of a student cannot^ o 
called on occupation though a teacher is engaged m an occupation 

753 Trade 

Trade mcludes any bargain or sate or any occupation or business 
carried 00 for profit This is the bToade>t significanre of the term 
The word ‘business imply some adventure wuh the object of earning 
profit Of gam A charitable relgious work may not come within the 
term of trade. ' A thing which occupies the time, attention a^ 
labour of a man for the purpose of profit is business It has to be 
distinguished from something which is done as a pleasure Stale of Bom 
bayv Hospital Mazdoor Sabha AIR 1960 S C 610 Commissiwrr 0/ 
loeome Tax v R IV I Turf Club 19o4 S C R 289 t 


754 Only Citizen can enjoy the right ‘ 

The (ight guaranteed by article 19(1) (g) can be enforced only by 
a Citizen This is the consistent view of the Supreme Court and the 
latest decision on the pouit is BanumChemicat Ltd v Companies Laa 
Board, A I R 1967 S C 294 1966 1 S C A 747 , 19b6 2S C J 

623 In this case the eather decis on given by the Court reported as 
5iate Trading Corporation of Mia Lid v Commercial Tax Officer, 1964 
4 "S C R. 99 was considered and approved In th s connection paras 
351 and 333 may also be seen 

755 Tax legally impesed cannot be called violative of Article 19 

^Wheaa tax is imposed under a sUtute within the te-’islative com 
petence of the legislature, it cannot be deemed to mfnnge the funda- 

•aee In Land Revenue Commisstoner y A/a*se, 1919 I K B 647 

• • Liicin V Hainlyn 21 L T 366 
I SeeSfflifAv dnirrson, IS Cb D. 2a8 
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mental right guaranteed _ by article 19(I)(g). The vjres of Madhya 
•Bharat Sales'of Motor Spirit Taxation Act of*l953'came up forcpn- 
'sideration before ‘the court ir» the case of Gopal- Sugar Industries I v. 

■ Sales Tax Officer^ A. I. R.‘ 1967 S. C. 649 ; 1964 1 S.'- C. R. 488. In this 
' case it.was, «^ceded that the State of Madhya Pradesh 1 had ..the 
'.’power to levy’ tax on sale or purchase of motor spirit.' While relying 

■ on ^ earlier decision in State of Moiras v. Canon Dunkerlay and Coiiu 

■ pany, 1959 S' C. R. 379, the court observed that "levy, of tax law- 
fully imposed under a statute within the competance of the legislature 
cannot be deemed to infringe the fundamental rights guaranteed;by 

' article 19 (1) (f) and (g) and whether the tax is properly levied or '|.i30t 
in respect of a transanction is a question which falls within the ambit 
of the taxisg authority and not of the High Court. 

’ 756. Refusal to recognise a stock exchange does not violate 

Aru'cleTQ (1) (f) 

The stock exchange Rules framed .under Securities Contracts 
(Relation) Act, 1956, which enables the State to give or refuse* re- 
cognition to the -Stock Exchange subject [ to the conditions prescribed 
•cannot 'be called unreasonable. The Stock.' Exchange Rules do not ope- 
*rate as a bar against a person becoming a' member of th'e Stock tx- 
■change -subject to the rules governing the application for membership. 
In spite of the rules, ‘a person has a right to do business rn shares and 
can do business in spot deitvei^ contracts. The rules simply lay down 
certain conditions for membership of a stock exchange. These restric- 
tions are not unreasonable when the importance of a business of stock 
exchange In the country’s national economy Is taken into considera- 
tion. Having regard to the magnitude of the roiscbief sought to be 
remedied, the provisions are in the interest of general public and -do 
not in any way contravene article 19 :• Madhubai v. Union of India, 
•A.I.R. 1961 S,C.2l; 1961 IS. C.R.19U 

757. Licence for tunning a Hotel. 

‘A provision which requires a licence for ’ conducting a business as 
is laid down- in the Calcutta Police Act, which require licence for con- 
ducting eating houses, it cannot be called unreasonable.;; NVhile cons- 
truing such a provision which imposes a restriction’ the court ' should 
see whether on a fair reading of the section it can be .said that* there 
is DO guidance for the Ccmnaissioner in the matter of granting or 
refusing licences and if there is suCScient material in the Act .to check 
the arbitrary, f power of the authorities and where there, are factors 
laid down for .guiding the discretion of the authorit-es, the same can- 
not be called unreasonable. The discretion vested in a licencing autho- 
rity to issue or not to issue a licence in this case was held to be saved 
by clause 6 of article 19 : Kiskan Chand Arora v. Commissioner^of Police 
Cakutia, A. I. R.’ 1961 S. C. 705 : 1961 2 SvC. A- ISO. . ' 

758. Slaughter of cows, if can be banned totally 

The provision of ' Bihar Act 2 *of 1956 and U. P. Act 1 of 1956 
came up for consideration before the Court in the- caseof MoAd. Hanif 
Qiacski and others v. Slate of Bihar, 1959 S. C. R. 629 and it was b^d 
that the provisions of these Act in so far as they ban cow slaughter 
irrespective of their age and other conditions is auconstitatidnal. There 
is no doubt that the country is ia short supply of milch cattle, ' breed- 
ing bulb and working bulls and total ban oathe slaughter of these aiimals 
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is essential in the interest, of the national economy lor the supply ol miBfi 
agricultural working power and manure.. When restriction is tapos^ reg' 
aiding, the total ban of these animals it U a reasonable restriction in- the 
interest, of general public.' A total ban, however, ’on the slaughter o£.,useley 
cattle which involves a wasteful drain on the country's cattlefecd which is 
in itself short supply and which will deprive the useful cattle of much needed 
nourishment cannot be justified as being in the interest' of the general oublic* 
The legUlaturfj.no doubt, is the b«t judge of what is good for the commuDi* 
ty, but, a constitutional c^uestiem cannot be decided on the grounds of tho 
sentiments of a section of the people which the legislature mighty take into 
consideration while framing the law. i 

Various acts concerning the ban on slaughters ol bullj, buffaloes came up 
for consideration in the case of Atdut Hakim v. State of Bihar, A. I. R. 1961 
S.C. 448; 1961 (2) S.C.R. €10. While relying on an earlier decision In Uchd. 
Hanif Qureshi v. State of Bihar, 195^ S. C. It 629. it was held that the acts 
in so fu as they put a tota^ ban on slaughter without any regard to the 
usefulness of these animals operates as an unreasonable restrictions on the 
fundamental rights of the butchers. In the Bihar Preservation and Improve- 
ment of Animals A^t„the age limit for slaughter was fixed at 25 years. It 
was held that such a condition is unreasoti^le and will lead to economic 
disadvantage of feeding and maintainiog uoserviceabe cattle. 

The freedom to carry on business Is subject to reasonable restrictions. 
The phrase 'reasonable restriction' In this context connotes that the limitation 
Imposed on a person’s enjoyment of the right should not be arbitrary or of an 
excessive nature.*' The word ‘reasonable’ fmpUes intelligent deliberation i. e. 
the choice of force which reason dictates. Legislation which arbittarilv or 
excessively Invades the right cannot be said to contain the quality of reason- 
ableness. A restriction should strike a proper balance between’ the f.eedom 
guaranteed and the social conlrol permitted. The nature of the right alleged 
to have been infringed and the underlying purpose of the restriction imposed, 
the extent and i^gency of the evil sought to be remedied thereby, the 
disproportion rf the imposition, (he prevailing conditious at the time should 
all enter into the judicial verdict : Exfiress f/ewsiapers ltd. v. Union of India 
A. I. R. 1958 S. C. 578 : 1958 S. C. R. 952. 


Clause 6 of article 19 protects a law which imposes reasonable restrictions 
f exercise of the right conferred by article 19 

il}(g). It IS the duty of the court m case of a dispute to determine the restric- 
tions imposed by the law. In determining this question the court should not 
proceed on a general notion of what is reasonable in the abstract. The right 
w^ch IS conferred by article 19 fl) (g) would have been absolute but for 
5 o"t«ned in clause Sth of the article. The reason- 
o ^ 5 >i Cow Slaughter Act. 1956, and C. P. and Berar 

Animal Preservation Act, 1949, came up for co’nsiAeratioa before the 
fhSEht«of''cotl so far as it prohibted 

• and buffaloes male and 

.‘IsbTc"? hf P”'*" ’• “/ X.T. rS 
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_r 759. AdTertisemest can be Banned. 

An advertisement which is prohibited by section 3 of the Drugs & Magic 
rRemedies;{Objectional Advertisement) Act. 19S4 came up for consideration 
in the case, of Hamdard Dvakhana v. Uniori of India, A. I. ^ 19S0.S. C. 
■ 554; 1960 S. C. R. 671. It was held that these prov'isions are not uhreason- 
; able. The test of reasonable of restriction is to see whether tlje statute 
.under the guise of protection of public interests arbitrarily interferes . with 
. private tmsiness and imposes unreasonable and unnecessairly restrictive regu- 
ations upon lawful occupation. The prohibtion so contained in the Act ment- 
ioned at»ve does not interfere udth the private business. The true intention 
of the Act is to^ stop objectionable and unethical advertisement for the 
purpose of dlsuuraging self medication and nnder the circumstances it was 
held that there is no violation of article 19 (1) (g). The provisions of the 
Constitution concerning fundamental rights should be construed broadly and 
liberallyin favours! the' citizens. The interpretation should advance the 
cause of citizens and 'should protect the fundamental rights. The only limita- 
tion behig exprebly laid down in clause 6 of the article. In the light of these 
' circumstances the court came to the conclusion that there is no infringement 
of anyiundsmenal right '• ' 

760. Stale dm compete with citizens. 

Article 19 (€) does not prohibit the the State from carrying on business 
in com^titi^n'^with the citizens. Indeed article 19 (6) by providing that 
nothing in'-article (19) (g) shaU affect the application of any law in 
so far it relate to or prevent the State from making any law relating to the 
carrying on by the State of any trade, business, indnstiy or service, whether 
to the exclusion, complete or partial, of citizens or otherwise, would seem to 
indicate that, the State may carry on any business either as a monpoly, 
complete or partial, or in competition with any citizen and that would not 
have the afiect of infringing any fundmental rights of citizens. Proviso' to 
sectiou 47 (1) of the Motor Vehicles Act, 1939 which says that preferrence 
will be given to the Co-operative Societies in the matter of the . grant of 
permits does not mean that the Co-operative Societies stand at a position 
better than the citizens vis-a-vis the State: Prabhani Transport Co-operalics 
Society v. Regional Tanspprt Authority, 1960 S. C. 801. 

761. Act regulating market areas does not infringe Article 19 (1) g 

The Madras Commercial Crops Markets Act, 1933, was the result of long 

exploratory investigation by experts in the field, conceived and enacted to 
regulate the buying and selUcg of commercial crops by providing suitable 
and regulated market by eliminating middlemen and bringing face to face 
the producec and the buyer so that they may meet on equal terms thereby 
eradicating the scope of exploitation. Such a statute cannot be said to 
create ^unreasonable restrictions on the citizen’s right to do business n a l^ 
it is clearly established that the provisions are too , drastic, unecessarily 
harsh and over reach the scOpe of the object to achieve which it is enacted. 
The Act, the rules and the by laws provide for facilities for correct weigh- 
ment^and for other , stprage accomodation. Such a provision cannot be 
attacked as violating fundamental rights contained in article 19 (I) (g): 
Arunachala Nadir. A.I.R. 1959 S.C. 300 : 1959 S.C.J. 297 : (1959 1 Mad. 
L. J. (S. C.) 133. 

762. Provisions providing for subsidy not bad. 

The vires of Sugar Export Promotion Act, 1958 came up for coosidera- 
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tion in Lori Krishna Sugar MiUtUJ. v. Union of 1939 S.C. 

1124. It was held that there was no ground for holding that there :s ay 
infringement of fundamental rights *of the Sugar Manufacturers. The 
restriction was not unreasonable because sufficient arrangeraent existed lot 
the protection of factory owners which save ihcat' from any loss becaor* pe 
loss which it suffers by the export of sugar was to be borne by the consaioers 
in India and not by the producers as the idea was to save the foreign ex- 
port which terved the national interest' and whicli ultimately stabiu- 
sed national economy, by earning foreign cxchage*- it was held that w* 
provisions are constitutional. Merely because there is snme delay in malnog 
the payments, it .was held that such a consideration' cannot nullify w 


: 763. InUroducUoo of *01311 taxis, . ' 

\Vben small taxis with lower rates were allowed to piv, it was held that 
- there was no breach of the rule of cquaLty before law. Thcjfact that 
■of the existing licence-holders were affected did not constitute" an infring*' 
‘ ment of Article 19 (1) (g) because they are not prevented from plying 
ler taxis ; ^oniam Singli V. Regional 7*rani^rl Auih^ily.CaiculU, 

S. C. R. 371: A. 1. R. 195'l S. C. 190 : 1954 S.C.J. 46 : (1954) I M. L..J* 
1954 S. C. A. 47. 

A citizen has no fundamental right to ply motor vehicles on public 


. 764. Acceptance and rejection of under* dee* not vlolXe 
arlcle 0) (8). 

, , . ® tender and Us subsequent cancellation does not 

, Infringe article 19 (1) (g). In the case under article 32, the petitioner chal- 
lenged the c^ceUalion of tenders which he held for the suppV of mUk to a 
: government hospital ever since 1946. When one person U choua in prefere- 
nce to anrther the agneved party cannot claim the protection of article 1* 
b^use the choice of the- person to perfonn - a partiwlar contract must be 
left to toe government.; Breach of tbs contract, if any, may entitle the 
• persoM concerned for appropriate relief by way damaecs but to complaia 
^theteliast)«nadepn»Mioo ol Ui. rijlu li piiaico mv prolosioa or 
1°”' “Eh p.lsoollEmpUtedby 

Mrfe 19 (1) (g) ..wholly raoeoow.vod. Tb. .coart farther observed «.« 
artid.32isnot the proper remrty m such a cisc. A citiren, if 

Ker'il'A‘.“l.1r'll59S^ C 'llo* C. K. AchhuUn ^SUU 0 / 

' *^'oaUog ornioaoplycigbuiUeg.l'' - 

fundamenial rights guaranteed by Article 19 Mi 
before the Court that there is ^ valid law ’ I^^asfurther 
.could be imposed. -The th. ' ohh" such restriction 

if hayvabd law aathorhiag • .he .To»a are. coSucflo^ylb?! »y 
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c tizen from carrying oa with his basiness would operate a& an illegal res> 
traint, and would be \ lolative of article (19(IJ{g) Mohd Yasm v Town 
Area CommxUee Jallabad, A I R.I9o2S C llo 

766 There is no right to carry on business at a particular place 

There is not fundament^ right vested m citizen to carry on boslhess 
where ever he chooses The right to carry on business is subject to reaso 
nable restriction which the executive might impose m the mterest of 
public Where the transport authorities altered the staitmg and stopping 
places of all public service vehicle it was said- that there is no vxolar 
tiOQ of Article 19(l}(g) The restriction may have the effect of elimmat* 
ing the use to which the stand has been put hither tobut the-restiictioa. 
can not be regarded as being unreasonable if the authorities imposing 
such restrictions has- the power to do so Whether such an action is cop- 
ducive to public convenience or not is a matter with which the court is OQt 
concerned It is the executive authority whose opinion m this matter (is 
final and th^courts can not substitute its own view in the matter 
r B Ibrahxtn vs Rtgiitlal Transport Authority A-I R .1953 S C 79 

767. Producers- can be ashed to sell their products (o specified 
agencies 

The provisions of U P sugarcane (Regulation of Supply and Pur- 
chase) Act 1953 by which power was given to the Cane Commissioner under 
section /or declaring reset ed or assigned areas was held to be coastitu 
tional as it was held to be not uacontrolled or unfettered The restnc 
tion which was moosed was that the. cane growers were to sell their 
products to specified co-opratiie socities This provision was held to be 
not many way violative of 19(l}(b) Ramn v Slate of UP AIR 
1956 S C 676 

The powers which are given to a cane Commissioner under section 15 
of the U P Sugarcane Regulation of Supply and Purchase Act for declar 
iogn:eserved ora.signed areas iS well defined and cannot be called unguided 
Before any action is taken the Commissoner js to consult the Cane 
■Growers' Co-operative Soc ety or the factory concerned and the orders 
passed by the Cane Commissioner are subject to appeal to the State Govern 
merit Tb s power is not absolute and therefore it does not fall within 
the mischief of article 19 (1) (g) Ttkaram v State of U P AIR iSoG 
S C 673 1936 S C R 393 

768 Provisions for improving the health of workers < 

The Punjab Trade Employee s Act of 1940 the purpose of wh ch is to im 
prove the health of the workers who form an essential part of the community 
and m whose welfare the community is vitaly interested is not ultra, vires. 
The purpose of this legislation is in effect to control the manner in which 
business shonld be earned or regulated m the the interest of the health 
and welfare not merely of those employed tu an indnstry or a business hat 
all those who are concerned with it id any manner Simply because a 
person Is not employing any other person and is conducting the business 
himself will not stamp a law otherwise val d and within legislative compe 
tence with the character of unconstitutionality fhe provis on which is 
appi cable even to a person who IS bimsdf carrying on_^tbe trade would be 
saved on the ground that the provision is for se administrative 

convenience Manohar Lai v ■Slate of Punjab > 1961 S C.418 

19612 S C R. 343 1963 Punjab Law Reporter 66 ^ hlanohar Lai 

V Slate ISsl S C.R.CT1 Similarly, if the idea > the condition 
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of workin? daises ?nd with that end in view the State Government 
a-conditlon that a workman will be entiUcd 

is nothing which can be called illegal: SlaUcfU.P. v. Ba^t Sugar 
1961 2 S.C.R. 330: 1960-61 19 F.J.R. 211. , . > ; 

769. Income tax Act, Section 16 not ultravires. ^ 

The provisions of section 16 <3) (a) (i) (iij of the Income Tax Act 1^^.- 
were held tobeintra vires of the Cocstitotion. In this case the wjle »a 

the r' P^r sons were admitted to the benefit of partnership. There wa a 
provision in partnershln deed to give interest on amoant of adva^ 


bv partner a loan to the firm. The amoonts of profit falling to the s 
of mother and minor sons were allowtrd to accumtilate in accoanls of pa«' 
nership without any arrangement lor keeping these amounts a 
with c* loans adsmaced to the firm. The partners decided to 
an accnmnlative profits. It wa held that the interest aose and 


indir^y to the mother and minor sons b^ase of their capaatv 
tioned in section 16. Since the decision to give interest d'd 0°^ 5 • 
tbenatore oflunds, they remained acciimmulatid profitfi/ Tbeta^gwt 
condderation of these amounts for assessment unde.' the Income rax Act 
Is not violative of artide 19(1) (f) (g) ;S. SriBivjwn v. Income Tax 
suner. itadru. A I R 1957 S. C. 517 : 1957, 1 S. C. J. 174 ; 63 LT.K. 


273. . : 

770. Acqoiriring Land for Prospecting or Fixing maxamiun pnee 
not bad. - 1 ... 

Sectiou 4, 5 and 6 of the Coal Deaing Areas {.Acqolstion and Deveio;^ 
meat) Act, 1937, caunot be said to . be violative of artide 19 (1) (Sh 
Under-this act, by a notification, virgin lands and also doimant 
lies can be acquired for the porpose of (rospreting. The period of ul* 
wintfig lease extends only to two or three >evs. It was bdd that 
there is nothing uncousiituiioaal ia such a provision : ATflAatiV fVa*" 
r.DurgaDall. h-LR. IS61 S. C. 990 ; I961.I S. C J. 569 Simflaily, Roa 
and Steel Ccmtrol of production and Distribution Order, 1941,' which fix^ 
the maximum prices deos not siolate any right to carry on trade or busi- 
ness; Bhagsaii Sarauv. SlaU of U. P.1951 2 S. C.J. 217 : A. I. R. 1^1 
S.C.927. See also Dn'Iim o//«iia V. BJlaiu .IfoZ Culiari .Ifof ZfJ. 1960-2 
S.C.R.627. 


771. Provision requiring Exbibtiag of. minimuin length offUni 
but not fixing inaximam. bad. - . . . 

W here under the Cinematograph Act. the licence imposes a condition to 
show approved Iflms of mlaim aia lenghth but the maxunum length was not 

fixed, it was held that the power is unregulated and it was not a reasonable 

jestrictioD under clause 6; Sheihikari fcjf. v. D .V. riniCfC. A. L R* 
1957 S. C. 747 ; 1955 S. C. R. 636 ; 1954 S. C. A. 1214. 1934 S. C. J- 
841.. - , 

772. Stocks can be frozen. , 

Where clause 25 of the Rajasthan Foodgrain Control Order Provided 
that the- stock may be frozen at any time, it was held to be valid but the 
further -provision for procurement at fued rate was declared to Devoid: 
State of Rajasthan v. Nath SJal. A- L R. 1954 S. C. 307 • 1954 S. C R. 832 ; 
1954 SC.A. 347 ; 1954 S. a J. 404. - , 

• ' 773. • Minimum Wages can' be fixed. . • 

j ... ■ Minimum Wages- Act whi«b j^ded for the minimuin tv^es to be 
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.given to the labourers was held to be reasonable and protected and can- 
not be challenged as the restrictions imposed are in the interest of < gen- 
eral public under article Colton Mills Zid.>v. SU^e^ 'of Aimer, 

A. I. R.‘. 1953 S. C. 3; 195S {IJS-C. R. 752. , 

' 7Z4.'. Right to hold cattle fair. • * ^ • 

' Every* body ha; a right to bold • cattle' fair on one’s, own land. 
UTiere the rule was made. underAjmer Lands Reg^tions of 1877- which 
empowered the J}istrict Magistrate to make bis own system for conservancy 
and sanitation, 'it 'was held that the power given to the District Magis- 
trate is absolute and was declared to be bad and further where the po^wers 
were .given td the^ District Magistrate totevoke the licence, it was'said 
that me being arbitrary, h was bad: Kajit Ganpaii Singh v. 

State of Ajmir,^A.V^ 1Q53'S.^C. tea :195S (1) S.C.R. 10®. 

775. Resection should be Imposed by Law.'- 

Restrictions on imprort if not authoris^ bylaw, cannot be- regar- 
ded as reasonable restriction f SkiU ofKerah v. P. J'.'JdsepeKi A. K'-Ri 1958 
S.C>296. A writ will lie where a tar is imposed on trade, or bnsia^s with- 
ont anyaathority: KaUatk' h’oiA v. State . of V. P., A.. L R. 1957 S.C. 
.780. , ■ . . 

Where under the export, control order- oi 1958 an ofder was given to 
regulate export throogh- specialised agency by noUHcation dat^-26th 
May 1953, . the result - of which was. that the export of m-maganese was regU- 
lat^ it was h(.ld that the control nrder does not impose nnreasonable 
restrirtioo: . /.'C.C. of I and B., A. I. R. 1962 S. C> 1766, 

775. Private poblishen have no right to get their bSoks prescribed 
' Prfs'ate publishers have no fundamental right inthe -publlcatinn-of 

teat books. Where the executive Government took upon itself ' the selection 
of school text books, it was held that there is nothing bad about it: R.-S. 
Rapur V. Stale of Pfinjab, 1955(2) S. C. R. 225. ' ' •• •' 

776. Gambling^ prize MmpetiUoo is .aot trade 

- Gambhsg prize competitions are not regarded as trade or commerce. 
Thus-'Scmbay lotteries an.d Prize Competition Control and, Tax Act. of 
1948, the object of which wiu to declare gambling as extra commercia- 
lism, it, was held that these - trades are not entitled to any protection un- 
der article -19 (1) (g) or article 301: State of Bombay v. R. hi. D„ A. LR. 
1957 S. C. 639. ' - - • 

Where persons' carrying 'gambling competition argued that prUe com- 
«JalL 'Jjat ihe-wsriirAinniimjjavjt 

by Lotteries and Prize Competition Control and Tax .\ct were not saved 
by article 19 (6): R. if. D. C. v. U. A- L R. 1957 S.C. 629.- ^ • 

777. Restriction should be imposed by law ' . 

A writ'wilHie whw a tax'is imposed on trade or business without any 

authority Ifaitash Nath v. State of U. P.. A. I. R. 1957 S.C' 790. 


773. Opening and closing hours can be fixed. • - V* *' ' 

WTiere the Punjab Shops .and Commercial Establishments Act of 
1953 provided for the hours of work of employees and also 'specified 
.the opening and closing of . hoars, of shops, it washeld that the legis- 
lation U protected by article 19 (6) : Riw DAsn Dzss v. Stale of ■ Pu^a\ 
A.I.R.' 1961 S.C. 1559; 1962 (I) SCR 852: 1961 (1) SCJ.' 257. 
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779. Iropoeitioo ot fee whea VJlIid loao 

NVberi under the Bombay Agricultural Produce Market Act of iyj». 
a feewas levied by Market Committee under section- 11. it was fiew 


levy is not in the nature of 'sales tax,' but because maMmum 
fee Was not prescribed, levy of lees fti by laws was declared to ®}*‘ 
travires. But rule 65 and 67 which authorised the market committee to 
grant a licence was held to .be not ultravires : . Mokainftieii ffursaiM v. 
Stale of homhay. A-I.R. 1962 S,C. 97 : 1962 (2J S.C.R, t 59. , 

Where under the rules framed under Custom House 
ing Rules, rule 10 provided for discretion in such a way that tne 
elector eould reject a candidate without assigning any reason, it 
held to be an unreasonahjo restriction upon the right of agent to cany 
on their vacation. It was farther held, that the imposition of a rene- 
wal fee of Rs. SO /■ is not a fee but a tax and was consequently dec- 
lared to be bad : Chenier. Kant v.Jatjtt Sinsh, A.I.R. 1962 S.C. 204 : 1962 
(S) S C.R. IBS, 1902 (2) S.C J. 507. 

780. Refmtpecllve £.aw-Re8stmaI>l«nesB can be sees ^ 

The legislature is fully competent to pass a law and make its provt- 
slont rrt'rospective. The Courts are nevertheless fuJJy ’ entitled to see 
to the reasonableness of the restriction impoKd by such a retrospective 
statute and to consider the effect of the said reiroactivt operation ol 
the law ia respect of legblative coropelence of. the legislature. A 
party- is open to contend that' the restriction imposed . by certain sta- 
tute are so unreasonable that they should be struck down on the ground 
that they contravene the fandamental right guaranteed under article 
19 (1) tf) (8)- Merely because a law is retrospective m operation, 
not be a»d that it Is outside the legislative competence of the said 
legiilation, particularly, where ioits rtscmial fe-iture, a taxing statue 
fs within the legislative competence of tire legislature which passed it 
by reference to the relevant entry in the list.' Thus when Bihar 
Fmance Apt of 1950 was declared uncmistilutional by the Supreme 
Court, and the State of Bihar by an ordinance No. 2 of 1951, made 
the provisions of the earlier Agt of I950;.t'alld retrospectively and 
when subsequently the provisions of. the above ordinance were incorpo- 
rated in the Bmar Taxation on Passenger and G^s Act, 1961. it 
was challenged as ultravires. It wasiheld by Ihe.- Supreme Court that 
there was nothing unconstitutional atxnt the retrospective operation of 
the Act. as the scheme of the Act for the- recovery and levy of the 
tax was val'id under entry S6 of second list of seventh, schedule, so 
.far as the future recoveries were concerned. The tax recovered retros- 
pectively hke the one which wonld bo recovered prcspectively still 
continues to be a tax on passengers 'and it adopted the same machinery 
lor the recovery of the tax both as to the past as well as to the future. 
It was further held that the nature . of ’the ^ax in the present case 
was the same both in regard to prospective operation. The arsument 
that the retrospective operation of the act ’was beyond the legislative 
cniiipetence of the- Bihar legislature was rejected: Rai Ram lirishna V. 
Stale of BtAar, A. I. R. 1563 S.C. 1667. 

profit motive not necessary. ■- 

f K necessary to constitute a business. Running 

tV firm f- « carried -by the Government. 

The term catnes onburinea will thus apply even to the Goveminent. 
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The place ol business will be the principle place of Railway Adminis- 
tration : Vui^ of India “v, Laiuhl I. R. 19Q3 SC 1631. 

7&2. Nox>-tribats catmot cany, on bustoess^ in. tribal Areas. 

Where a citizen who was a n in'-tpbal, started biuioessin the tribal 
areas ol Itlizo district in 1957 ,uml^ a , temporary .licencm issued by 
the ilizo DUtrict. Council which was cancelied subsequently ’ on the e?i- 
piry' cf fhe terms .conUKied in the licence and an order was passed 
ui^r section. 3 of the Lusbai HilU District (Trading by non 
Regulation 2’of 1933, under which the petitioner was directed to t^'ove 
his propert>es, it’ was ,beld that such a provision does not violate aAi- 

cle l9(i}fgl. The effect of this section is that if a ooo-tnbal wishes to 

cany on-tr^de in tribal -areas he is required to tak^ a licence. The 
refusal to issue a licence' would r^uU in total prohibition against him 
from canyipg on.tr^e, it was held that this act is not iBtra' vires 

of article (d(ri(||} ^breatise the policy behind the act is to safeguard 

tribals from exploitation^ by non-ttibals : Ch2HdSardav. ^Uzo Dis- 

bid Council, K. I. R.'li»67 S. C. 829. 

' 783. Prostitudoo can be banned. 

The re^onableoess: of a restriction depends upon the values of one's 
life in society, the circuttvstancea obtaining at at^rticular'point of tinva 
when the restriction Is imposed, the degree and the urgency of evil bought 
to be ccDtroUed. If in a particular locality the vice of prostitotloa is 
degarding {hose who live by prostitatioo and demorsb'sing others who 
come into cotrtact with them, the legislature may have to impose 
severe restrictions on the t^ht of the prostitute to move about end to 
live in a house of her choice. If the evil is rampant it may also be 
necessary to provWo for deporting the worst of them from the area of 
their operation. The magnitude of the evil and the urgency of the re* 
form may require such drastic remedy. It cannot be gainsaid that the 
vice of prostitution is rampant in tiie various parts of the country and 
there cannot bs two opUiions on the question of controCLLog and' regulat< 
ing It. Section 20 ofMlte Suppression of Immoral Traffic in Woman and 
Girls Act which imposes' certain restrictions comes within the expres- 
sion * reasonable restriction* and is constilutioDab State of UlUtr PraJesk 
V. Kausfwlya,- 1964 S. C. D • 167 : A. I. R. 1934 5.0.118 : 1964 1 S.C. 
\v;r:276.- • 

7S4. Some lUustrations ' ’ 

Where a Jagii'dar 'gave contract to petitioner to cut. forest in a 
Jagir and where t^ie Forest Officer extended the period of contract in 
an unauthorised manner an^the Government confiscated it, Jt was held, 
that there ,13110 .relief 'which' can be granted under article 32 because 
the petitlctier’s right to dispose of. property or 'his .'right 
under Article ' 19(lJ(g) was not infringed as there was no 
transfer of fores.t by GovemmCTt to the contractor : fiameskiear 
Prawd v. ' Coinmissionir ‘ L. A. I. R. 1959 S. C. ' 493. 

Where electric ageaty was sanciKmedand the condition was that the 
property of the grantee' woOld 'be acquir«l, it was heW that' there is 
nothing unreasonable and article I9(fK0 and (g) and (5} cannot be in* 
voted : Tke Ohara Elecirie Supply Co, v. Stale of Punj^, A. L R- 1960 
S. C. 284; 1980 (2) S. C. R. 239. Where the imports were regulated 
under para d(b) of Imports Control Order 1959 and persons asking for 
licence were refused because they had cot made applications through 
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special or ‘specialised ^encies, it was held that there^ is.no violation of 
Article ]9'l)(g) and the restncti(»i was presumed to bem th& jnterest'of. 
ceneral public : 3'Ae Glass Chaiotts Import Asse. v. Union of Ind\a, A [. R- 
19§IS C.1514 ;1962 (I) S. C. R. 8©t I962(2iS.a J.''213. . 

Procedure laid down in Patiala Recove^ of State dues Act tor 
seljlement of disputes *betweeji Patiala State Govemmeot anditacusto- 
mprs. does not infringe article (19) (1) (f) (g) : Lac/jman Dassv.'SiaUof 
PumK A. I R 1963 S. C. 222. Where mmucipal law prohibit d persona 
frijm carrying trade or business within municipal limits and where the by- 
laws- provided lor grant of monoply to contractor to- d-al with whole- 
sale business m a vegetable market' it was held that the cestnctjons 
are iinreasopable, and, therefore, vo'd, as they infringe article I9fijfe) . 
Rashi Ahmed v Af. K. Rana, A I R 1950 S C. IB3 ; 1950 S. C Tt 556. 
l950'S‘’C/j! 124 Similarly, where there was illegal imposition of licence fee 
on a _^wbolesale dealer in vegetables and frjiits by Town Area Com.mittee 
and there was a restriction ifnpos^d on the grov'ers of vegetables 'as to 
the use of public street who came to wholesale dealers, shop to get 
their produce auctioned, it was held that the restrictions are" unreason- 
able as they infringe the nght to carry on business Yasttn 

V. T-oun Area Gommitiee, A, I R. 1952S.C. 115: 1952 S. C. R. 57 : 1952 
S. C. A. 237 ’ 4952 S. C. J. 162 ' 

Where the transport authority altered the starting and terminal 
place ol'public service vehicles and the Bus stand of petitioner was 
so tbnger a starting place, it was held that there is ootbing unrtason* 
able about it because a citizen has no fundamental right to tarry on 
business wherever he chooses. It> roust be »ib]ect to reasonable restric- 
tion in-the interest of public convenience : T. 8. Ilrahm v, R.T A , 
A. I. R. 1953 S C. 79 • 1953 SC. R. 290 : 1953 S C. A. 277 , 1953 
S.C. J. 31. 

Right to persue any lawful trade is subject to the coasideretion as to 
salety, health, peace and morajs of the community and the legislature 
IS fully competent to regulate the sa'e of inloaicatiDg hquor and where 
monoply is kept on the auction and sale of wines it was held that the res- 
triction imposed IS reasonable • C. B. Barucha v. Excise Commissioner, 
A. I. R. 1954 S. C.-220 1954 S. C, R. 873 : 1954 S. C. A. 256- 1954 S. C. J. 
246. There IS no presumption of constitutionality where an'cnactment on 

the lace ofil violates fundamental right : SAag&if v. State o/ I/. 

A. I. R. 1957 S. C, 728, 1955 S. C. R. 707, 1954 S. C. A 819.. 

, The proviso to section. 90) of the Bar Council Act which restric- 
ted the right to enrol as an Advocate was held to be vofd: V. C. Mtlra 
V, CA»«/ /ttjticr. A. I. R. 1954 S.C, 524, 1954 S. g. R. 395. Where 
small taxis were introduced at a cheaper rate; it was held that there 
IS no violation of article 19(l)fe) ; Harnam Sinrh v. R T, A A. 1. R- 
1954 S.C. 190; 1954 S. C. R. 971; I954 s C A 47‘ 1954 S C J 46 
^‘Strict Board Act prohibited holding of markets, rt was 
that section 174(2) and the by-laws made- under the above Act 
uacoustitutiooai : Tahir 

Hussain v. D. V. Moosune, A. L R. 1957 S. C. 630. 
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f .eoSnM "°h .s Imposed by law aad wteb tte 
have nfaSSS.at.vo ba.toobey Where apmon ‘‘^^“pe, 

caunot impose restricUon inai mdiret wSture cAnnot 

lature issSbject to the f^damental nghU “Lge directly 

take away indiwUy what it r eSa What^ the courts 

In re Kerala EdueaUon Btll A I R 1^8S C Sba legislation 

have to do m such cases la to find out its validity may 

« An eflecl which IS remote may not be bit and its .a-g 

not bScffigld Ex^rm N^sPa^sv Umon ^flnd^a A I R- 

S C 578. 

The freedom to enjoy nghU is subjKt to "^\®^^^*l,7iSit^ion 
The phrase reasonable restnction of an 

imposed on a person s enjoyment of the nght should not be arb o oi 
SSive nature The woid .eaaonable .renhes ,r,ten,|ent J, 

the choice of force which reason dictates Legislation which 
excessively invades the right ^not be said ^onta n the quality of re 
ableness A restriction should stnke a proper balance between the t ecu 
euaianteed and the social conUol permitted The nature of the right ai » , 
to have been infringed and the underlying purpose of the restriction imp 
the extent and urgency of the evil sought to be remedied thereby 
disproportion cf the imposition the prevailing conditions at the time ^ 
all entCT into the judicial verdict Express Newspapers Ud v Unton oj I 
AIR. 1958 S C 578 1958 S C R 952 

Clause 8 of article 19 protects a law which imposes reawnable 
la the interests of pubbe on the exercise of the right conferred by c 

(IUrI It is the duty of the court lu case of a dispute to determine the re 
tioM imposed by the law In determin ng this question the court sho“l“ . ^ 

proceed on a general notion of what IS readable in the abstract 

which is conferred by arUclc 19 (1) (g) would have been absolute Dur 
the qualifying provisions contained in clause 5th of the article. The re^ 
ablcnessofU P Prevention of Cow Slaughter Act 1956 andC P ®.he 
Anunal Preservation Act 1949 came up for consideration before i 
Supreme Court and it was held that the Bihar Act in so far as it proh □ 
the slaughter of cows of all age and calves of cows and buffaloes male a 
female IS constitutionaly valid and ra so far ai it totally prohibits t 
slaughter o! she buffaloes, breeding bulls and working bulls w thout 
ing any test or requirement as to the age or usefulness it infringes artic 
19 (1) U) Similar observations were made so far as tH» C P and Be 
Act of 1949 is concerned Af B QwesJu v Slate of ^lAar A. I R 
S C 731 1953S C J 97o 
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,Tlie restrictioQ must be reasonable and the reasonable restrictions 
contemplated by' each clause has to be for a particular purpose. There 
are always two tests lor determining the reasonableness • oi< a particular, 
restriction.',' (1) The restriction should be reasonable (2) and it ‘hould be 
lor the particular purpose mentioned in .the relevant clause authorise, 
ihg the restriction. If a law is declared to be unreasonable an order 
which 'has been, made under the law although reasonable; will not be 
protected.' Conversely where the law is reasonable and valid, reason* ‘ 
ableness or otherwise ol the order passed under the law becomes im* i 
material so long '^as the order can be sustained under the law imless- 
it is open to attack on the ground of malafide, 'The test in all such - 
cas^.is not what is actually done but what can actually be done 
under law. And it is for the Courts to dertime the reasonableness 
of the law. In ez^ining the reasonableness of legislative restrictions 
on fondamental rights, the; Courts are to apply, an objective standard 
and not a subjective one. Whether restrictions on a particular trade 
are reasonable or not will depend unon the nature of the trade : 
Skigir Aknui vl SLiie, A. I. R. 1954 S. C. 728. What is meant by reaMn- 
able Ttetriction is that the limitation imposed on the enjoyment of a 
right should, net be excessive orarbitfitury, m nature. It should not 
be- beyond what is requited in p'ubltc interest. The word 'reasonably' 
nec^arUy Imply intelligent cate and deliberation. Where the right 
U invaded in an arbitrary manner it cannot be said that it contain the 
quality of reasonableness. A proper balance must be struck, between 
the -freedom granted in article t9(()(gl and the social control permit* 
ted by clause 6 of article 19: Ckimtamitt Rao v. Stale oj Madrat 
A. I. B. 1951 S. C. 118 ; Extteti Netgt Paper v. Cfnvon of India, 1. R. 
1958 S.C 578. 

The test of reasonableness b to be applied to each individual sta- 
tute and it is not passible to lay down any abstract principle or a 
general pattern of reasonableness applicable to ah cases : of 

Madras v. V.G.Row, A. I. R. I952S-C. 19S. The purpose of the Act, 
the conditions prevailing in the country, the duration of the restric* 
tion are some of the factors which must be taken into consideration 
while deteimming the reasonableness ol a particular statute : Virendra 
V. Stale of Punjab, A. I. R. 1957 S* C. 89^. A restrictictioa cannot be 
regarded ^ unreasonable simply because it is more drastic than that 
imposed by legislature in another State. The procedural as well as the 
substantive aspects of ^e inpugaed Uw sSoald be taktti into consi- 
deration in determining the reasonableness of a particular piece of legis- 
lation: 2Jf, RAarr V. Siofe. A. I. R. 1950 S.C.2II; /«»*»«! Rj*v. Sfcrfe of 
Bombay, A. I. R. 195G S. C. 579. Where no provision is made for aflord- 
ing an opportunity to make representation or where no provision is • 
made for giving notice to party wncemed, these will be good 
grounds for dedaring a legislation to be unreasonable. IVbere the res- 
triction imposed is greater than the cxrcumstances warrant, it will be 
b^ in law : Kamail v. Slate, A. 1. R. 1954 5. C. 204. A person has no 
fundamental right to be heard through a lawyer. Vfhat ■circum- 
starrces are such for example if tbm is a natural claimity like an 
earthquake or a flo^, then the necessary pre-requisite that opportunity 
is to be given for bearing a party may not be strictly followed. 
Where a restriction is forbidden to be tested in • a osurt of law the 
courts are generally inclined to treat the restriction as unreasonable. 
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Restriction which is vague and uncertain will be void. -\VJiere, absolute 
onfettered and unregulated discreticm Is v^t^d la any ex?cuUve aupo*» 
rity then the courts are inclined to consider primafacie suchr^tncUoM. 
as repugnant to the principles of natural justice Slaie of IF. 0 . v., 

Anwar Ali, A. I. R. 1952 S. C. 75 : Ebrahin v. Stair, 1. R. 1954 S, V| 
229. Thus where the question is whether the; offence, has- been 
mitted or not and this is lelt to the executive for determination, tMS. 
will be considered as unreasonable. The general principle is. that the 
fundamental rights cannot be made subject to absolute discretionary 
control of an administrative or executiue authority. Where a per^u 
is deprived of his property for an indefinite period, merely on the 
subjective determination of an executive officer then such a law, 
not be called reasonable : Raghhir S»«gA y. Cottrf of Wards, A, 1. R- 
S. C. 373. But where the authority is vested in a suitable officer w 
take quick action in the time of emergency, then it should not be 
regarded as unreasonable. Thus where an officer was vested with on* , 
fettered discretion to ' approve or not to approve a selective site for liquor 
shop, it cannot be called "as unreasonable : Dr. Rhare v. StaU of j Ddht, 
A. I. R. 1950 S. C. 211. Similarly, onfettered discrition if vestwio a® 
official to refuse permission under rent control legislation to sne, for 
eviction of his tenant, is not bad. But where a person vested trim 
discretion, is not fit for exercising such a, discretion, then the law be- • 
comes unreasonable. Where the discretion is not open to examination 
by Court of law. 'then it will be' regarded as unreasonable.. Where the 
provision is beyond the power of the ' b^y which made it, then it is 
unnecessary to decide the question of reasonableness: Xasin\,Tovn Arta 
ConmitUe. A. I. R. 1952 S, C. IIS. 


786. Who can Impose restriction* 

The State while acting and exercising its legislative powers may 
impose restrictions on the fundamental rights of the citisens. In India 
the restrictions may be imposed not only by the States and the Union, 
but also by other local authorities which exercise the power of making 
laws : RdiA/i V. ifuBici^al Boari, 1950 S. C. R, 566.' The language used 
in article 19 is very clear and it gives powers to impose restrictions 
only by law made by an authority competent to. do so : Tahir v. Di^rict 
Board, A. 1. R. 1954 S. C. 630. A restriction should be valid .which 
means it should be saved by one of the clauses mentioned in article 
19 and secondly it must be imposed by a body competent to do so : 
Yasinv. Town Area CommitUt, 1952 S. C, R, S72., 

7S7. Principles goveming reasonableness' 

The expression reasonable restrictions as occurlng- in Article 19 has 
to be interpreted byihe coarts and whether a particular act is covered 
>» to be decided by the Courts. It is not necessary 
Act should provide safeguards against possible misuse of 
^uUveauthonly: Gurbachan Slate of Bombay, 1952 S. C. R. 737. 

or the wisdom of .poUcy 
resliic^Qif ’court is only to see whether or not- the 

«e IfSr requirement and it is further to 

caoricious **“5 imposed in an arbitrary or 

do« not the legislature remams within iu limits.and 

^flTw constitational limitations the courts must uphold 

the law. The question whether the Uw is to the liking of the wurt 
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oi not is an irrelaVant consideration : Chintaman Rao v. SlaU of iladhya 
Pradesh, 1950 S. C. R. 759 ; State of Bihar v. Kamukvar, A. I. R. 1952 
S. C. 252; The court if it comes to the conclusion that (he law is un- 
reasonable has no other alternative but to strike them oS from the 
statute book. Ihe court cannot act or assume the roU of legislature 
and reconstruct the law. As the expression reasonable restriction 
tries to maintain a balance between the freedom guaranteed and the 
social control permited It is necessary that the restriction should not 
be in excess oi the object and a balance should be maintained between 
the right guaranteed .and the restriction imposed. The re^onableness 
of tbe_ restriction has io be determined objectively : Bamdard DaMana 
V. Union of India, A. L R. 1960 S. C. 554. No abstract or general standaM 
can be laid down for determining the constitutionality of a statute. 
The nature of the right infrieg^. the urgency of the evil sought to 
be removed^ the prevaOlog coitions in the soe'ety are some of the 
factors which should guide a judicial mind while going into the que^ 
tion of reasonableness : Slate of Madras v. Row, 1952 S. C. R. 597; Vinnder 
V. Stale of Punjab, A. I. R. 1957 S. C. 896 ; Mineral DetelofmetU Corf 0 ‘ 
ration v. Stale of Bihar, A. I. R. 1960 S. C. 46*; The condition prevail- 
ingiiaa, society may call for drastic remedies and In' the 1 ght of these 
circumstances the court should come to a decision regarding the reason- 
ableness or otherwise of a sta.tufe. 

The restriction imposed should be reasonable both from procedural 
and substantial points : Dt. Rhate v« Stale of Delhi, 1950 S. C R . 519 : 
Gitriachan v, SU^ of Bombay, 19S2S. C.R. 737 ; Krishna Sugar Mills 7. 
Union of India, A. I. R. 1959 S. C« 1124. The Directive Principles of 
State policy can also be considered while determining the reasonable- 
ness of a restriction : Stale of Bombay v. Balsara, A. I; R; 1951 
S. C. 318. 

788. Substantive reasooablenVss. 

A restriction which is impost by legislature should be reasonable 
from substantive point of view as dbtioguisbed from procedural reason-' 
ableness. While determining substantive reasonableness the nature of the. 
right all^d to be violate, the purpose behind the legislation; the 
extent' and ui^ency of the evil sought to be removed, the prevailing 
conditions at the time ate some of the factors which are t^en into 
consideration. A law which imposes a restriction in excess of the, 
mischiefi or a law which is vague or which does not provide for giWng' 
of notices will, be bad from substantive point of view : Chinfaman Rao 
V. State of Madhya Pradesh, 1950 S. C. R. 759 ; Slate of Madhya Pradesh 
V. Baldeo, A. L. R. 1961 S. C. 293. Whether a law is per- 
manent or temporary is not the det^-nniniQ^ factor . while judging the 
reasonableness: Khm' v. Stale of Delhi, 1950 S.' C. R. 519. 

789. Procedural Reasonableness. 

Procedural reasonableness is cooceined with the' machiaeiy* which 
enforces the restrictions. A restriction which may be valid substantively 
if does not satisfy the test of procedural reasonableness the same vriU 
be struck off. A^ law which authorises the executive to interfere with 
the enjoyments of propriety rights on subjective satisfaction or which 
impose a collective ^e may be bad from procedoral point of view : 
Raghubir'v. Court of Wards, 1953 S. C. R. 1049; Viriniera v. Stale oj Punjab, 
1957 S. C. R. 3C8. 



244 


SoPRjvicE CooBT.oN Constitution’ of India 


Restriction must bare a relation to Ibe object. . 

1 he test of reasonableness-. wherever prescribed should be applied to 
each individual statute and no abstract standard can be laid-dowii 
« may he applicable to all cases. The nature of the right infringed, 
the purpose behind the legislation, the urgency of/ the evil' sought to 
e removed and relation between the object and the restriction' are some 
inn 4k which should \be taken into consideration while determin- 

ing the substantive reasonableness. The term : interest of: only signifies 
i5® aright and restriction . and the ob- 

?Vh;J ^ achieved : Sodht v. Stale of Pepsu, A. L R. 1954 S.C. 276 
“ tlie interest ofpublic order a: relation 
between the restriction and the object sought ' td be 
ti^ ont' to authorise the imposition of restric 

both vpiiiiir. .in language wide enough to cover restrictions 

action\ffectiTit» '®* constitutionaly permissible • legislative 

Sv be '^Vk P®“‘*»^® it even so far as it 

asit is not severabltl 

bv‘ the Constitiif'r, * ° being applied to purpose not sanctioned 

uncSstUuS? •‘'““St be held to be.' whbUy 

3.^620 ^ ^ P‘. A. I. R. 1957 

791. Restricrion must not be excessive ' ’ ' ‘ ' 

taiied. ”1 iSaliln "iwK° requirement cannot bb'sus- 

cannot bV srid to ronJiS "tufaranly invades ■ the rights of citlsens 
restriction irSoosld 4^* ’ teasonablenfss. • Where thi 

relSSS should nor be caUed legal. • A 

Sed A ^ disproportionate to the' evil sought to be era- 

interest arbitrarily * imerTer? with“'thrr® protecting: public 

CWrtlawflff i?<jo v^Staifflf Ar.,Tt » H fundamental'Tights : 

S. C. R. 759 •; S«(. «/ 

while exercisine oower "^^ere ithe Deputy 'Commissioner 

fion of manuficture of Bidis 12^954’’^^ 

bidis during the agricultural sea^L^in^t manufacture ’ of 

the order it was held that the^t^ villages as may be mentioned in 

person residing in certain area? frnm P“'®^ ' valid as forbidding 

tide 19(l)(g). Similarly section 8 S bidis was violative of Ar« 

tional Advertisement) Lt 1934 the s“k^ Remedies (Objec- 

vertisement for certain medicine 

provide formatters connectedTherewhh qualities and to 

State Govnmment in detaining ot seiz^2 

which such person has reason ®to belieTOlon?/ article, or ' thing 

v»es A„ic,..9: “ 1„%''T1 “r“S, 

' Tim “■> P'^WbRioo. ' " ' ' 

be restricted parl^d’y or’mav ^ P'Pb'bition. A person may 


Bora';rteq;e°e;f„n“ '?eV;S ““rti'wd c“outt;“ 

Wm. AI.R. 196 ( 1 S. c' 130 (tofl Vv'™’™'?'"” ' ««ren*« y Unicn af- 
IJO. Han V. Uizo cmnan, A. 1. R. 1967 s. C.829.1 
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?■; 'j In the case of business or activities which are inhereatly^dangerous as 
for example production orjradin^ in lignors a total 'prohibition ,0Q theHrade 
or business may be v^id." But where there is' no such Inherent dangecaffe 
not justifiable to impose a total prohibition and courts c^'“ go ' into‘“Hlts 
validity of such a retriction t Coatsetju v. Excise Commissioaer,''^Q54'SiiC. A. 
256;. A’nranrfra v. Union of 'India, A.' I- R- 1960 S, C. 430. Simply total pro- 
hibition may be imposed on advertisements where’such advertisement-may 
resnit "lin injuries -from seM medication t Hamdari Dwakhana v. ‘ 'Union', of 
A.'I. R. 1P60 S.' C 554.. A'Prohibltion on possession orbuying’aad 
sellWg.of' yrioes'' may be valid ; Stj/e o/ BomSay v. B^ara, 1951 
Q 82 .; •/ ^ . ■ . ■ 

.•'.;-793j ‘.Total .ProhifaitioD. • - . • , . - - . 

WhCTe the, effect of a.restrictjpn-imposed-KHo totally . deprive a p«son 
from exercising ihis rigbt as was done in the case, ef V’«(Uv v, TovunAjta 
pommilice, 1952 S..C- R- 572 it was held that the «t of, stopping a - cittzen 
Ifom exercising bis right in s.elliDg vegetables ambunted,,tcL total prohibition 
but, 'whe;e the prohibition is’ with regard to the exerdse of a right in parti- 
cular area or with respect to limited mattejV 'there is .natotalprohibl- 
JitioOj :,Virindera v. State of Punjab. A. I. R 1957 S. Para 783). 

79.4. Retrospetive effect and; reasonableness. ’ - ' 

So far as criminal Javtf: is coocerred. the Coostitutioh of lodia 'girarant- 
ees that n^retrospective legislation would-be enacted. ‘This is. contained 
invthe guarantee against ex-post facto, laws onder- Article 29- However 
the position is different so far as civil rights are, concerned because there-r 
is no such provision as:coQtained fo .Abides 20 ih' Article 19- or in any 
other* 'Article deeUng with .Euodamental Rights. -The idrospctivity o| a 
statute is an element whic h may be taken into consideration while ^oing into 
the question of reasonablenes. Simply because a Civil liability is aeated 

regarding an;act.which baa already .taken place it , will not make tbestatu; 
te..unreasoQble... The question is to be decided on.- the -,futs 'and ciroum-; 
stance 'of each case.. - . . ’ . 7 j . . , " • /•> 

‘ ’ Where the propriety tights of citizens w«e »ogbt' to curtailed.iwith; re^ 
trospective effect the courts .enme to’the co.iiclusion thatit isa factor be 
taken into- consideration in determioig-the -reasonableness*.' of the restne- 
tibns.- imposed by- law? 'Stale- of Wesi Bengal v.'.Suboih Gopah 
A. 1. R. 1954 S. C. 92: Similarly' in the cases of -Sadu i Ram. v. Citstodtan 
Ce«CT'a/^-1955 2S. C. -R- 1113 and Sri BisAonvl StalroJ Rajasllian. I955•^t 
S. C.-R. S31 where the restrictions were imposed festiospectivety by.,evacuee 
property legislation it was held that the legislation-is not , unconstitutional 
in view of the exceptional circumstances arising out of the. partition of 
the country, j. t . ■'* 

A retrospective restriction imposed on a contractual-right which nmy 
result in the total effacement of a subsisting contract may be' unic^i^le 

if done retrospectively i Ragkuvir v. Union of India, A. I. R. 1962 S..C. 
262. , , . 

The Suprenie Court has acknowledged’ the principal ,t^t as soon ^ a 
right of property accrues under the existing law itbewmesa vested' right 
and it cannot be taken away witbont reasonable justification. A retrospec- 
tive taxing statute may by onreasonable -if ‘it. imposes an excessive 
or arbitrary burden . upon the assessee. The length 'of time however, 
is cot the consideration' for . determining the reasonableness of 'a statute. 
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A statute whose retrospective operation covers a comparatively short 
period may still be unreasonable : Rama Krishna v. Slate of Bihaf, A. 1. K. 
1963 S. C. 1667. ' 

795. Natural justice and reasonableness. ^ _ . 

The requirement oi compliance with th^ principles of natural justice i? a 
determining factor when the question arises as to whether a statute is 
reasonable or not. Tbo rights of a citizen cannot be cut down w‘“ 0 Ui 
affording him an opportunity to be heard. Thus where the citizen s rigut 
of speech or association or any other right contained in artide 19 is 
sought to be curtailed, reasonable opportunity must be affored : VtrenM 
V. State of Pwiiai, A. I.'R. 1957 S. C. 896; Stale o/ Madras y. Row, A. 1- R- 
1962 S.C.r1 597; Ebrabim v. Slate of Bombay, A.I.R. 1965 SJ C. 229;' Ragha- 
lirv. Court of Vfatd, 1953 S.C: A. 629i Diearka Prosody. State of O’. 
A.I.R. 1954 S. C. 224. In some ol the cases under normal times the Sup- 
reme Court has categorically stated that the deprivation of fundamental 
rights should be preceded by judicial enquiry. For example when the 
right ol property ofaMahant is curtailed ; /agan NaiA v. Sl^ of Orissa, 
1954S.C.R. 1046. 


The provision for appeal or in other words the right of judicial review 
may change the nature of restriction which may prima facte be unreason- 
able to reasonable: Jagan Rath v. Stale of Orissa, 1954 • S.C.R. 1043. 

Where there is no express provision for affording an opportunity for 
being heard but where in actual practice an opportunity has been given 
the actioii cannot be characterised as unreasonable. In the case of 
Babul Chandra V. Patna High Court. A.J.R. 1954 S, C. 524, the vfre* of 
Bar Council Act 1926 was challenged as it was said that the procedure 
laid down does not conform to the requiraments of natural justice. Thh 
Supreme Court held that the High Court bad actually observed the rules ol 
natural' justice and even otherwise- it is normally expected to observe 
these principles and therefore, the Act cannot be called as . suffering from 
the vice of procedural uoieasonableness as not giving an opportunity to be 
beard. Sii^arly in Chaiiarikuj v. Union of India, A. I. R.Tl960 S. C.- 424 
the vires of Central Excise and Salt Act, 1944 came up for consideration. 

;■ It was held that the provision which pre^ibed certain penalities for the 
violation of the statutory profusions even if do not- expressly provide for 
any opportunity to be heard before the order is passed doK not violate 
iundamenUl rights as the Tribunal Is to _ act Judicially, it is to be 
presumed that it will conform to the requir^ents of natural justree. 

Inthecase of right conferred by article 19 ( 1 ) (a) and other rights 
mentioned in article 19, the Supreme Court had ins’stW upon judicial 
supervision, may be by way of appeal or revision. Where no higher authority 
is motioned in a statute for supervising or reviewing the decision given 
bythe infenor authority the mere fact that the inferior authority U 
replied to give reasons or to act in accordance with the principles of natural 
justice It would not be sufficient to save the law from the attack made on 
me mound of procedural unreasonableness j Dwarka Prasad v. StaU of 
& a 'iSSa!^ Sharma, A, 1. R. 1961 

' Wh-'i. satisfaction of Executive and Reasonablness. 

\\mue dcterminiag the reasonablanes of restriction thp ronrts some 

totaJ!e^im.ctioa isto.ct obiecUmly or sobittlively. ' A sobjecto ' dr- 
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Clsion is one which the Executive takes solely on< its own satisfactioa and 
where this satisfactioa is beyond the reach of the Courts. An objective de- 
cision' is one which Is arrived at by the applicatiod of some external 
standard which can be tested by the Court. The question whether the res* 
trictioo would be unreasonable simply because the Executive is to take a > 
subjective decision would depend upon the facts of each case, the nature 
of the right and the cLcumstances under which the restriction is imjiosed.' 
Ap extemment law which restricts the freedom of movement cannot ' 
be called unreasonable if it is in the security ofStateandthe-exercise of- 
restriction is left to the subjective satisfaction of the Executive Officer j'' 
Kharc v. State of Delhi , 1950 S. C. R. 519 : Gopalan v. State of Madrai, I95(r 
S.C.R.88. 

But a statute ^would-ordinarily be struck down as Invalid if the exer.' 
cise of discretion is made solely dependent on the subjective decision of the 
Officer entrusted to take action : Stale o/Af. P. v. Baldeo, A. I. R. 1961 
S. C. 293. 

' A business which is inherently dangerous can be stopped or super* 
vised at the. subjective discretioa of the Officer concerned ; C'oawfjee v. 
Excise Commissioner, 1954 S.C.R. 873. 

Similarly, where action is required to be taken in emergency, for ex* 
ample where it is necessary to wind up a Banking Company in order 
to protect the interests of the depositors the action if taken- on the subject 
tive satisfactioa cannot be challenged as ultra vires s Joseph v.' Reurve Bank" 
o/Znitu, 1962 Supp. 3 S.CR. 632. A law whi^ authorises the polic^ or, 
the Magistrate on his subjective satisfaction to take necessary action 'for' 
prohibiting procession or for the malotesance Pf coDununal harmony ■ 
cannotbe chaLienged as vioktiog the rights conferred on the citizen : Balulal 
V. Slate of ilaharashtra, A. L R. 1961 S. C. 184 f Virenira v. Stale of Punfai, • 
A. I. R. 1957 S. C. 8S6: 

Where action is to be taken without any delay as mentioned above," 
the mete fact that the ^ecutive may abuse its power, is not the deter* 
mining factor for striking down a statute as ultra vires. The presum-' ^ 
ption Is that an Officer entrusted with a power 'will exercise that power ^ 
honestly. The presumption is however, not irrebuttable. If it' is '^owh . 
that the power has been exercised malafide or in excess of the requlr-^ 
ment there is nothing which prevents the Court from interfering in the' 
matter and do justice to the parties : Khare v. Stale of DeUti, 1950 S.C.R. 
284 : Tikkaramfs v. Slale of U. P., 1956 S.C.R- 393.' 

But..whcre there is oo emergent^ or where there’is no need' to use ' 
extraordinary power, the ri^ts guaranteed ' to a citizra cannot be 
made dependent upon the. subjective satisfactioa of the^ Govonment. 
For example, the right, to form Association or Union has such _a wide 
and varied scope for its exercise and its curtailment is'fraught with'such-, 
potential' reactions in the religious, pbUtica] ' and economic ' field ttat tte 
vesting of authority in the Executive Government' to impose restriction 
on such a right without allowing' the grounds of such' imposition; both 
in their factual ' and legal aspects to be duly tested in a judicial' enquiry 
is a strong element which should be taken into account in judging the ' 
reasonableness of restriction imposed on ' the fundamental rights : 5(2^ of 
hladrca v. Row, 1952 S.aR. 597. 

In a case under the Punjab Speaal Powers (Press) Act, 1956, where 
the entry of a newspaper was banned by the State Government without 
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Wording the aggneved party any opportunity to bo beard on thesub-^ 
lective. satisfaction of the Goveniment. it was held that the provisions, 
are not in accordance with the Constitution. Where the property of a 
person is taken away at the snbjective discretion of the Government the, 
same also cannot be sustained. When a law deprives a person of posse- 
^lon^ of propery for an indefinite period of time and where the citizens 
have no nght toha'e recourse to civil Courts such a law cannot be stis- 
tain^^ Raghwvarv Ccwlof TFafJs. t953 S. C. R, 1049. SlaU of M. P. 

A- L 1965 S a 124, Vtrendra v. Shio of Punjab. A. IT R. 
iso? b C. S99. - ^ 

A Ifah^t if he is deprived of his property by framing a. scheme 
whichismade fin^. It amounl lo placing unreasonable restrictions 
upon the right of the Mahant and the law will be void to that extent 
Jagaanalh v. StaU of Onsza, 1954 S.C.R. 1046. i 

♦u Jy. '^f**^^* leaves the regulation of trade or busme^ m a commodi 
Jftiel w?!l ^ n ‘*** subjective satisfaction of the autbo- 

1954 b. C. 224. Shtihikan V. Thsina Sdagntrale, 1955 S. C. R.^ SS6 
vv?" ^*^*‘*“®‘* discretion 

not be f vested IQ an authoniy the same cao- 

1954 S. cT 463!^ acrirAanAar v. SiaU of Madhya Pradesh, A. I. R. 

ia(ig«d“iro“uie'^i„“o? “ '“tnction should be 

tUwetiOQ IQ S-Jarka Pras^ v cl , “toonty which is to exercise that 
119 It was held th“ ae A.I.R.195JSa 

cretion was vested in a Licen«^**’?w; ** ®“«asonabJe because the dis- 
SlaU A I R 1957 S C. 899Tt SS^heSfo h *.1’ ® 

which was to take action waT StJt^ r^,.^ otherwise because the authonty 
Af.«s V. Uflw»o//nS A I R®,a\^'"i'Simdarlyio De^oan Sugar 
Government was given the power tn fi* Central 

without affording any ludicrS^ rpxr.” "A ex factory pnee of sugar 
the price of thf sug^ <1** X.’^'dity of the*^ order fixing 

was to be exercised on the ha««« ^ around that the power 

order itself. ®* sound principles laid down m the 

798. Possibility of 
The mere possibility of abnsi. «» _ 
ground for declaring a law void on th. Executive la no 

nee of unreasonableness ' Rhare v suflers from the 

If It IS proved as a fact tSt the S C. R. 519. But 

power the order passed will be drclar^”*^j misused the 

declaring void the sutute .i^u cannot be 

A. I. R. 1982 s C. 316. CoSm,. 0/ Custom v. Samfafhu, 

S' Koxxolwhfciiew 

cosed 011^°^*^® epporlnmty to be heard^^i? Govenmieot 

, . business or on pubheatom of maf. *V Testnctions are im- 

Procedure Code, these actions cannot be dpri^fi *44 Cnminal 

°e«Med as illegal. Colleciorof 
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Customs V. Sainpalhu, A.I. R. 1962 S.C. 316: Hatishankar v. Stale of 
Madhya Pradesh, 1935 1 S. C. R. 380 ; Virendra v. Stale oj Punjab, A. I. R. 
1957 S. C. S96. Ad estemment order passed !n the secnrity of State 
will also be covered t Khare v. Stale of Delhi, 1950 S. C- R. 519. 

SOO. Burden of Proof and Reasonableness 

Simply because the burden of proof is put upon an accused for stat- 
ing certain facts which are basically within his knowledge, it cannot be 
called unreasonable : V. Sfotr o/ BtA< 2 r, A. I. R. 1961 S. C. 

448 : Collector of Customs v. Sampalha, A. 1. R. 1962 S. C. 316. 

801. Restriction and panishmcnt. 

An enactment, which provides fora penalty for misconduct cannot be 
regarded as restriction on a fundamental nght : Raguiir Singh v. Court of 
Wards, A.I.R. 1953 S.C. 373. The legislature cannot diwbey the constitutional 
prohibition by employing an indirect method. It is not possible for the 
legislature to indirectly abridge or lake away the fundament^ right which 
it cannot do directly : Kerala Education Bill, A. I. R. 1953 S. C. 956. 

S02. Remoteness of restriction. 

Where the object of the restriction imposed is 'remote to the object 
sought to be achieved, the same cannot be called a reasonable restriction. 
There should be a proximate relationship between the restriction and the 
object sought to be achived : Superintendent v. Ram Manohar, A. I. R. 
1960 S. C.633. An utterance which cause mere annoyance is not covered: 
Soihi V. Slate of Pepsu, A.I.R. 1954 S. C. 276. Similarly, criticism of a 
Minister or using defamatory slogans against a Minister is not covered. 
Those who fill a public position must not be too thin skinned in a refer- 
ence to a comment made upon them. It would ofte.*) happen that ohser- 
various would be made upon public men wbidi they know from the bottom 
of their hearts were undeserved and unjui^t, but they must bear with them 
and submit to be misunderstood for a time. IVho so ever fills the public 
position renders, bimself open their to. He must accept an' attack as a 
necessary though unpleasant, appendage to office. In this case the pro- 
secution launched against the members of the procession was held to be 
not covered by article 19{2] : Karlar Singh v. Stale of Punjab, 1956 S.C.R. 
476. 

803. Exceasiveness. . ' 

Where the restriction imposed is in excess of the requirement, The 

Courts are reluctant to declare them constitutional. The Punjab Special 
Powers (Press) Act, 1956, which provided no time limit during which the 
ban was to remain imposed was held to be void on the ground of excessive- 
ness: Virendra v. Stale of Punjab. AXR- 1957 S.C. 896. An excessiveneis 
may also occur where the power conferred is unfettered: Idamdard D-aidf-hana 
V. Union of India, A. I. R- 1960 S.C. 554. Similarly, in Superintendent v. 
Ram ManoJuw. A. I. R. 1960 S. C. 633 the Court declared the action of the 
Government illegal as suffering from excessiveness of restrictions imposed 
on the right of the citizen. In the case of Katneshtarv. Stale of Bihar, 
A.I.R. 1962 S.C. 1116, where the Government prohibited government servants 
from bolding any type of demonstiatioo, the rule so authorising was declared 
null and void. 

804. Restriction should be direcC 

It is only that restriction which is direct which is to be considered by 
the Court. An encroachment on the right of the citizen which is incidental 
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canoot be made a subject matter of Judicial review : Expras Ntwtp^txf* 
Union oJhtd\a.\.\ R. 1958 S. C. 578; UamlsTS 'DviiVuna v. Union ej 
India. A. \. R. 1960 S. C, 554. 

REASONABLE RESTRICTION AND FREED05I OF 
SPEECH . 

Ste Chaptff IX on Futd^ of Sfxteh 

80S. General. . 

The ^opeoflhc freedom of speech has already been discussed m 
Chapter IX of this book. The restrictions , which are placed on this 
right are contained in article 19 (2i, The restrictions on this right- can 
be imposed "in the interest of sovereignty and integrity of. India, the 
security of State, friendly relations wah -foreign States, public order, 
decency or morality or in relation to contempt of Court, defamation 
or incitement to an offence.'* The scope of the various - phrases used in 
article 19(2) os reproduced above will be discussed in detail in the follow- 
ing paragraphs : : 

The freedom of prtrs dors net mean that it is Immune to the general 
law. No immunity can be claimed by the press and it would be subjwt 
to taxation law in the same way as ordinary citizens, but laws which 
single out the press lor hying upon it excessive arjd proliibitivc burdens 
which would restrict llie circulation, impose a penalty on its rights to clioose 
the instiuments for the exercise of freedom or to seek an allematis’c roedi*, 
prevent ntwsparers from being started and ultimately drive that press to seek 
Goveroment aid in order to survive wmild be hit by article 19: Express SevS‘ 
paper Lmited v. Unicn of Mia, A. I. R. 1958 S. C.5S1: 1959 S. C. R. 12. 

Advntisemeot is no doubt a form of speech but its true character i* 
reflected by the object for the promotion of which it is employed. An ad- 
vertisement which is concerned with the propagation of ideas would be 

coveted by the freedom of sprecli. It cannot be said ihalthe fight to 
publish and distribute commercial advertisement' advettisinc an indlvi- 
duals’s personal business, is part of freedom of speech guaranteed by the 
Constitution, WTicro a certain Wajute prdiibits advertisement comtnmding 

the elficacy, value and importance of a particular drug Of medicine for the 

treatment of particular disease, it was held that it cannot be declared void 
M violating artic e 19 (l)ra) : SaLi/ Pa/ers (P) LU. and oDurs v. TAe 
Lffiiofl o/Zfiiia, 1962 3 S,C.R. 671, 

The liberty of the press consbU in laying no previous restrain on 
publications. Bn; UUushan v. StoU of Delhi, A. L R. 1950 S. C, 129 ; 1958 
S. C. J. 425; 1950 S. C. R, 605. . r. iv- *»ov» o. v. , 

806 In the Interest of. ... 

The words '-in the interest of” are words of great amplitude and con- ‘ 
vey much wider meatiings as compared with -for' the maintenance of". 

1 his expression ts again very wide if we compare it with the term” public 
oruer. The expression general public is wide enough to include even a 
n of the public. The question whether a piece of legislation is in 


public interest or not is justiceable. 

the ambit ofthe protcc- 
the nuhv been designed to directly maintain 

t cuEi7evil V protect the gcnetal public against any par- 

Sr or Se«ner-,Vl!!l^^.‘‘®^ interest of the Jublic 

1957 S C 89 fi • as Ae case may be; Virenderaw, State, 

195/ a. t,. b96 . Rafnp Lai v. State, A.I.R. 1957 S. C. 620 
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807.- Sovereignty and integrity of India 

By^ virtue of Constitution 15th Amendment Act, 1963 restrictions can 
now be imposed on the frecdemcf speech and expression if the so\Te- 
ignty and integrity of India »s threatened in any way. The object of 
this amendment, was - to curb secessionist activities of the various politi- 
cal parties acting in: Madras and Kashmir , 

803. Security of State 

In a democratic country the existence of freedom of speech is as 
vita] as the existence -of an organised Government to see that the rights 
conferred by the institution are not taken away or misused by irres- 
ponsible elements. - To bring about a change in the Government by peace 
lul and democratic manner is no doubt a right vested in the citizens 
but to make use of force In toppling or overthrowing an organised 
Government cannot be covered by any right. If the security of State 
is in danger, the freedom of spt'ech and expression can be curtailed. 
The security of State has to be examined from two angles, one is 
external and the other is internal. 

From external point of view if any restriction is imposed to carry 
on the legitimate programme of the Government e. g. for conducting a 
war it cannot be said that the restriction imposed is illegal. NMiere the 
Government bans the publication of information as to the movement 
of troops it will be a reasonable restriction imposed in .the interest the 
security of State. No State can tolerate propaganda the object of 
which is to nullify the legitimate actions of the Government established by 
law • 

In a democracy masses are entitled to know the pros and cons of 
every political system and the Court will not interfere with this right of 
any political party, where the legiti.nate object is to enlighten the 
masses regarding the political programmes of various political parties,: 
SiaU of Bi/tar v. Sailabala, 1352 S. C. R. 654. 

' From internal point of view anything which interferes with the 
public order will amount to interference with security of State. In- 
deed it is difficult to say that public disorder or disturbance of public 
tranquillity are not matters which undermine the security of a State : 
Ronesh Thapar ,v. State of .'ifadras, 1950 S. C. R. 594 ; Brij Bhushan v. 
StaU of Delhi, 1950 S. C. R.' 650. 

The word security Include both the external and internal security of 
the State. Where a poet exorted the labour to raise the cry of revolu- 
tion and incited them to resort to violence in order to destroy the 
e.xisting social order it was held that he could be punished in the in- 
terest of the security of the State. Under the Bombay Public Security 
Act of 1947 it was held that the security of the province includes 
‘public safety’, maintenance of public ordrr and the' preservation of 
te ce and tranquillity". This interpretation was accepted by the Sup- 
reme Court in Romesh Thappar v. Slate of Madras, 1950 S. C. R. 594 
and Bri; Bhushan v. Sfoi* of Delhi, 1930 S. C. R 605. The minority view 
was that security of State should deal with only those inatters which 
are covered by the Indian Penal Code. But the majority speaking 
through Sbastri C. J. ' refused to accept this view. The Constitution 

•See Sear v. Minnesota, 1931, 283 U. S. 697 : 'Ratisiaies v. Shaufa- 

nessv, 1952 342 U. S. 580. - - ■ . 
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was amended 1951 to include public order as an additional ground of 
restriction. In State of Bihar v. Satlbala, 1952 S. C. R. 654, the 
Court observed that even without amendment it was possible to onng 
the public order within the term ‘security of State*. It necess^W 
follows thit even if there are some offences, which are commute 
against individual only as distinguished from the State, they may aliect 
the security of the State. >. i 


809. Friendly relation with foreign States. 

The second ground on which restriction' can be placed u^n tne 
fundamental rights contained in clause (I) (a)artide 19, is when there is 
hklehood of the friendly relations with foreign /States being sp°iiea. 
This was added by the Constitution First Amendment Act,' ISol. it 
may be seen that Pakistan is not a foreign State for the purposes of 
this article as members of the Commonwealth are not foreign States 
according to the Declaration of Foreign States Order, 1950. 


810. Public Order 

••Public order" and "public safety" are allied matters but in order 
to appreciate how they stand in relation to each other. It seems best to 
direct attention to the opposite concepts which may be respectivel>' 
labelled as •‘public disorder” and "public unsafely*'. If "public safety . 
ir equivalent to "security of the State”, what can be regarded as '’pub*_ 
he unsafety” may be regarded as equivalent to "insecurity of the 
State”, If the matter is approached in this ryay it . will be found that 
while "public order' Is wide enough to cover a small riot or an affray 
and other cases where peace is disturbed by or afiects a small group of 
persons, "public safety" or "In-wcurity of the State” will usually be 
connected with serious internal disorderand such disturbances of' piblic 
tranquillity 4s jeopardize the security of the State : ftAiisAau v.Tks 

Stale, A. tv. 1950 S. C. 129, at p. 130. 


The words "public safety” and "public ^ order” are interchangeable 
terms. "Public safety” oidinarily means security of the public or their 
freedom from danger. In that sense, an3rthing which tends to prevent 
dangers to public health may also be regarded as securing public safety. 
The meaning of the expters*on must, however, 'vary according to the 
context : Romesh Tkapar v. The Slate. A. I. R. 19OT S. C. 124. 

Anything which disturbs public tranquillity also causes disturbance 
of the public peace. Preaching of communal hatred or creating enmity 
between different sections of the commmuty or doing anything by which 
communal feelinge are aroused, will cause disturbance of public peace : 
Virendra v. State of Punjab, 1957 S. C. 896. Public safety will also in- 
clude securing of public health by preventing adulteration of food- 
stuHs etc. Creation of internal disorder or interference with distribu- 
tion or supply of essential commodities or inducing police or public 
servants to withhold their services would be included within the meanirig 
of public order : Slate of Rajasthan v. Chawla, laSB S. C. 544 : Hamdari 
19H)S.C.S54. This will also include pre- 
f such as use of loud-speakers. Protection 

foreign^ a^re^u is included when the question of 


....vijr- u, lucvuucu wnen tne question 

EvSv S o? ^f***ihan v. Stale of Delhi, 1950 S.^C. R, 605. 

religious feelings does not dis- 
P P der but if this is done with a deliberate intention of 
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outraging the religious feelings of a class of persons and 'there is a cal- 
cuiated tendency to disrupt the public order, the -case will be different t 
RamjiLaix. Stale of V. P., 1957 S. C 620. Id Superintendent v. Ram 
Manohar, 1960 S. C. 633 (fWOl, it was held that preaching of non»yiolent 
disobedience to the cii.’il laws or non-payment of Government dues can-* 
not be restricted on the ground of pubUc order. 

Public order signifies that state of tranquillity or peaceful atmosphere 
which prevails among the members of a political society as a result of 
internal regulations and enforced by the Government, which they have 
instituted.. The expression has a wide connotation and it include the 
words "security of the State’* used in clause, though the words “security 
of State ”■ will not include “public order" ; Romesh Thappar v. State of 
Madras, A, L R. 1950 S. C. 124, 

Clause (2) of Article 19 was amended by the Constitution (First Amend- 
ment) Act, 1951. By this amendment scTCral new grounds of restric- 
tions upon the freedom of speech have been introduced, such as friendly 
relations with foreiga States, public order' and .Incitement to an offence. 
It is self evident that freedom of speech Is- one of the bulwarks of a 
democratic form cf Government. It is- equally' obvious that freedom of 
speech can only thrive in an orderly society. Cbuse (2) of Article 19 
therefore, does not affect the operation of any existing law or prevent 
the State from making any law in so far as such law impose reasonable 
restrictions on the exercise of the right of. freedom of speech in the 
interest of public order, among others. To sostain the existing law or 
a new law made by the State under clause (2) of Article 19, two con- 
ditions should be complied with, viz. (i) the restrictions Imposed 
must be reasonable ; sod (U) they should be in the interests of public order. 

The expression “public order ” has a rveiy, wide connotation. It 
Implies that orderly state of society or community in which citisens 
can peacefully pursue their uonoal activities of-, life. In the words of 
an eminent Judge of the Supreme Court of Ameripa ** the essential 
rights are subiect to the elementary need' for order, without which the 
gua^'antee of those rights would be a mockery". The expression has 
not been defined in the Coustitutiou. but it occcuis in List II of the 
Seventh Scbednle and is also inserted by the Constitution (First Amend- 
ment) Act, 1951 in clause (2) of Article- 19, •'ITie' sense in which it 
is used in Aiticie 19 can onfy be appreciated by ascertaining bow the 
Article was construed before it was inserted there in and what was the 
defect to remedy which the Parliament inserted the same by the said 
amendment. The impact of clause (2) of Article 19" on Arfcle 19(1) 
before the said amendment was subject to- judicial scrutiny by the 
Supreme Court in Romesh Thappar v. Stale of Madras, 1950 S.C.R 594 
at pp. 600, 601, 602. There the Covernment oflladras, in exercise of 
their powers under Section 9(I-A) of the iladras Uaintenance of Public 
Order Act, 1949, purported to issue an order- whereby they imposed a 
ban upon the entry and circulation of the journal called the " Cross- 
Roads’* in that State. The petitioner therein- contended that the said 
Older contravened bis fundamental right to freedom of speech and ex- 
pression. At the time, -when that erder was issued the expression 
" public order " was not in Article 19(2) of the Constitution ; but the 

• See Cante-scll v. Conneclieaf 1940 (310) ‘U. S 296. 
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words • the security of the State. '» were there In coBSidexing whe^« 
the injpugncd Act was made m the interests of security of 
Pata^ah Sa»tii, J , as he then was. after citing the obser\aUoa of 
Stephen ID his Cnminal Law of England, stated r^.Wic 

Though aU these offences thus involve disturbances « 

tranquillity and are In theory offences P;2e 

Older, the difference between them being only a adference 
of decree vet forthe purpose of grading thepuni'hmem 
to be inflicted in respect of them thev may be 
into different minor categories as has b*en done oy m' 
Indian Penal Code Similarly, the Constitution, m formu- 
lating the varying criteria for permissible IrgiJation i • 
posing restnetons on the fundamental ngbts •- enumwa- 
ted m article 19(1), has placed in a distinct 
those odenccs against pubbe order which ai at unne 
minmg the security of the State or overthroinng i • 
and made their prevention the sole justification for 
giSlaUve abridgement of freedom of speech and ' 

that IS to say, nothing less than endangering the 
tions of the State or threatening its overmrow com 
justify curtailment of the rights to freedom of speech ““ 
expression 

The learned Judge contianed to state ... 

'The Constitution thus requires aline to be dravro m the new 
of public order or traaquiJliiy maiLmg off 
roughly, the boundary between tho»e serious and 
vated form of public disorder which are calculated t 
endanger the security of the State and the relatively 
mmor breaches of the peace of a purely local significance 
treating for this purpose differences in degree as ifthey 
were difierences in kind 

The learned Judge proceeded further to state . 

"We are therefore of opinion that unless a law restricting me 
dom of speech and expression is duected solely 


the undermming of the security of the State or 


the 


overthrow of it, such law cannot fall witbm the reserve 
tioa under clause (2) of article 19, although the restric^ 
tioas which it seeks to impose may have been conceiv- 
ed generally in the inceresls of public ord*r ’ 

This decision establishes two proportions, vu, (i) maintenance of 
order is equated with maintenance of public tranquillity , and (u) Y® 
cfiences ag^nst public order are divid^ into two categories, viz wJ 
major cHeaces affecting the security of the State, and (b) minor ofieO' 
ces involving breach of purely loc^ significance The Supreme 
in Bry Bhushaii v State of Delhi I9o0 S C. R. 605 followed the ear- 
lier decision m the context of Section 7(l)(c) of the East Punja® 
Pubhc Salety Act, 11,49 Fazil AIi, J . m bis dissentmg judgme^ 
gave the expression 'public order a wider meaning than that gi'®® 
by the majority vaew The leanied Judge observed at p 612 thus 

When we approach the matter in this way, we find that 
while public disorder** is wide enough to cover a small 
not or an affray and other cases where peace is distm 
bed by, or aSects a small group of persons, ' 
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. unsafely” (or insecurity of the State), irill usually be 
connected with serious internal disorders and such dis- 
tuibances of public tranquillity^ jeopardize-^the security 
• i of the State.” . -i , c // , • • 

' This observation also indicates that ‘( public order is equated 
with public peace and safety, ‘Presuinably ln,an attempt to get « over 
the effect' of these two decision?,^ the expression 'public orderTwas 
inserted- in Article 19(2) of the Constltutiou by the Constitution - (First 
Amendment) Act, 1951, with a view to bring jo offences involving 
breach of purely local significance within the scope of permissible res- 
trictions under clause (2) of Article 19. 

In 'England also- Acts like Public Order Act. 1936, Theaters Act. 
1843 were, passed ; the former making it an offence to use threatening 
abusive or insulting words or behaviour in any public place or at any 
public meeting with intent to provoke a breach of the peace or where- 
by a breach of the peace. is likely to be'caused; ‘and the latter was en- 
acted ,to .authorise the Lord Chamberlain to prohibit any stage play 
whenevcTi he. thought its public performance' would mihtate ag^st 
good manners, decorum and the preservatioo of * th^ public peace. The 
idea lindeilyirg all the statutes is that if the freedom of speachwasnot 
restricted ■ in the manner the relevant Acts did, public '.^ety and traa- 
quiljity.in the . State would be affected. : ' . / * ‘ • 

Public order is the absence of disorder involving breaches of local signifi- 
cance la contradistinction to national upheavals^ such as revolution, .civil 
strife war affecting the security of the State. ; ■ ' 

The> words ' public order" were also understood In America and. Eng* 
land as offsnces against public safety or • public peace. The Supreme 
Court of America observed in CanUwtU v.; Confuciicui, (1940) 310 U.S. 
296 at p. 303 thus : . " . . , , . . ^ ... 

' “The offence known as breach of the peace. ombraces'a great variety 
of conduct destroying or meancing public order aDd.tfan'quillity. It includes 
not only violent acts and words likely to produce' violence in others. No 
one wou.!d...suggest that the principle of fre^om of speech sanctions incite- 
ment to rict ,..\Vhen clear and present • danger of riot, disorder, 

iutereference with traffic- upoa upoo the pubUc streets, or other 
iminediate threat to public safety, peace, ot order appears the power of 
the State to prevent or punish is obvious.'.’, >1 . 

The American decisions sanction^ a variety of restrictions on the 
freedom of speech in the interests of public, order."- They cover the 
entile gamut of restrictions that can be imposed under diiferent heads 
in Article 19 (2] of our Constitution. , . ' ' . ... 

But in India under Article 19(2) this wide concept of "public order 
is split up under different heads. It enables the imposition of reason- 
able restrictions on the exercise of the right to freedom of speech • 
expression in the interests of the security of the .State, fnendly relations 
with foreign States public order, decency or morality, or in relation to 
contempt to court, defamation or incitement to an offence. ■ Allthegro^ds 
mentioned therein can be brought under the general head "I^blic order 
in its most co nprehensive sense. But the juxtaposition of the diilerent 
grounds indicates that, though sometimes they tend to overlap, they inust 
be ordinarily intended to exclude each other. "Public order" is therefore 
something which is demaruted from the others. In that limited s^e. 
particnlady in view of the history -of the amendment, it caa be postuU- 



256 SuPREUE Counr <a* CossTJTUTio:i op India 

ted that 'Public order’ is sitnonymous with public peace, safety and tran- 
quillity. 

Advccacy of movements which arc not violent In nature and which 
may lead to movements resulting in the disoledience to the cinlUws, 
cannot be resuicted as sudi an action docs not fall under the ^rm 
Public Older . Lof V. StiU of U. P., A, I. R. 1957 S. C. 62*3 . 

SuptrMinJir.l v. Ram Manoliar, A. I. R. I960 S. C. 633. The Indian 
Penal Code also deals 'Wth Public Order and it makes an offence any 
action which 'ends to promote enmity between different cla^s ol 
citizens by words, either spoken or w*ri(ten, or by representation or 
otherwise. Similarly, where the idea is to cause disaffection towards 
the Government established by law anione the members of Police 
Force, it may be restricted on the ground of Public Order : OjfWr 5i«j« 
V. Stale of Punjab, A.'!. R. 1963 S. C. 1106. 

SlU Decency or Morality. . 

Decency and morality is one of the grounds mentioned in clause 2 ui 
article 19 on the basis of which restrictions may be imposed upon th® 
lights ol the citizens. A thing can he indecent or immoral which i* 
obscene. The term 'obscene' was defined by the Supreme Ccurt in the 
case of Ranjil v. Stale of Mahatoihlra, A. I. R. 1965 S. C. 881 ; 67 Bom- 
bay L. R. 506. It was observed that the delicate task of bow to distmgm* 
sh between that which is artistic and that which is obscene bas to be [Kr- 
formed by the Courts. The test must be obviously of a general cha- 
racter but at the same time It must admit of just application from cas* 

(0 case by indicating .a line of demarcation not necessarily sharp but sufii* 

cfcntly distinct to disdoga/sh between that which is obscene ana which is 
not. Treating with sex and nudity in art and literature cannot be regard- 
ed is evidence of obscenity without their being something more. 

, It was observed "it is tot necessary Uiat the angels and saints of 
Micheal .\ngelo should be made to wear breaches before they can be 
viewed’*. The test is whether the tendency of the matter charged as obscene 
is to the deprave and corrupt those minds which are open to such Immof^ 
instances and mto whoso hands a publication of this sort may fall. U ‘S 
not necessary in order to determine whether a book is obscene or not to 
compare it with other books. Where obscenity and • art are mixed, in 
such a way that obscenity is. so trival and insignificant and art has a pre- 
ponderating affect, it can be ignored. 

, Anything which is calculated to Inflame the passions may be called 
obscene but it is not the intention of the writer but the affect which the 
wilting is going to produce on the minds o( the readers which should be the 
dHerminmg factor in judg ng the wtiliogs. 

Moiality and indecency are similarly vague terms their scope keep on 
changing, from time to time- A thing which is indecent now may not be so 
lor the future generation# Ann! Besant was convicted for publishing litera- 
ture advocating contraception, but this is not so today. • 

. 812. Coatempt of Court , , 

'Any act done or writing published the purpose of which’ is to 
bring a. Court mto contempt or m other words where the object is to 
scandalise toe Court, restrictions can bs imposed on the right conferred 
by the articl e* 19 (l)(a).'. The object is not only to protect the Judges 

'■ • * Rex v. Bradlaugh. '1878 3 Q. B. D. o07. 
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bat also to protect the public at large fro.ii the barm which may 
accrue ii the reputation of the Courts is impaired : Brahm Prakash v. 
Slate of U. P., 1963. S. Q. R, 1169. Where a party to ah appeal in the 
Supreme ■ Court distributed leafletSin the premises of'the Court in which, 
it was alleged that the^ Go\’erhment acted with partiality ' in’ the matter 
of appointment' of the Judges, U was held that no protection can be. 
afforded" to the’ person concerned by article isnifal : Uiralal v. Stale of 
U. P./-A-'I:R.-I9S4S.C.743. ' , . r' . 

A threat given to a party which may cause the other party to 
withdraw from, the, litigation will also amount to contempt. Where a 
threat was ' iswed in the nature of a circular that disciplinary action, 
would' be taken against the Gox'emment servant if he took recourse 
to'Courts, of Law. without exhausting Jhe departmental remedies avai- 
lable, it' was held .'that this amounted to contempt of Court : Parlap 
Singb V. Gurbaftsh, Al l. R. 1962 S C. 1172. Wbere an order is issued 
where .by an authority’ is prohibited from doing a certain act and that 
authoiity* commits 'a ‘breach of 'that order, it will be a case of con- 
tempt. But the necessary element which sbould be present Is that the 
order, should have been served on the authority- concerned. Similarly, 
it is contempt of Court where the inferior Court disobeys the orders 
of the superior Courts in an intentional and wilful manner : Hothiar Singh 
v.Gurbaekan Singh, A. I. R. 1^62 S. C 1089 ; Roy v. Slate of Orissa, A. !• R. 
1960 S. C. 190;. Kar v. Chief JusUu; A. I. R. 1961 5. C. 1367. 

‘ Similarly, a diiecticu given by an administrative authority to Magistrate 
that it should ignore the orders passed by a- superior Court would amount to 
contempt of Court : Riveal-ul^Hassan v. State of UUar Pradesh. 1933 S. f. R. 
581. -A reasonable opportunity, however, must be afforded before a person 
i& punished for. the offence of contempt of 'Court ; Sukhdev Singh Soditi' v. 
Chief Justice, 1954 S. C. R. 454. ' ' ' 

Where an offence is committed under section 175 to 180 of the India 
Penal Code, the proper course is not to proceed under the Contempt of Courts 
Act but to proceed under the Indian Penal Code:- Bathina v. Stale of Madras, 
A. I. R. 1932 S. C. 425. . . 

813. Defamation. . , 

The freedom of speech does not entitle a person to defame another 
person. ^ - 

Where members of a procession shouted defamatory slogans agamst 
Ministers of Punjab .State and proceedings were launched under Punjab 
Security of the State Act, 1959. it was held that these statements could not 
be said to undermine the security of the State or friendly relations with 
totciga States. Publio mea igaore snitb vulgar ciUicism and abuses 

hurried aga’mst them rather than give importance to the same by prosecuting 
the person' responsible for the same. Those who fill a public position must 
not be too thin skinned in reference to comment made upon them. R would 
often happen that observations would be made upon public men which they 
know from the bottom of their hearts were undeserved and unjust; yet they 
must bear with them and submit to be misunderstood for a time. Whoso- 
ever fills the public position renders himself open thereto. He must 
accept an attack as a necessary though unpleasant, appendage to office. 
In this case the prosecution launched against the members of the procession 
was held to be not covered by article 19 (2J : Kariar Si'ngA v. State cf 
Punjab, 1956 S. C. R. 476. 
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814. Inchemeat (o an ofTence. 

Incitement to an offence cannot be all<nred under the guise of exercising 
the right of freedom of speech and expression. An act which does not 
amount to an offence is not covered, for example when a speech U given 
whereby the public is exhorted not to pay land revenue, it cannot be curbed 
by taking shelter of this provision: Ram Manolur v. SuixrinUnitnt, A. I. R* 
1960 S. C. 633. /• . . 


815. Sedition. 

An unsuccessful attempt raa' 


ay not undermine the secnrity of State. 
d^Lsaffection or bad feelings towards it Is 


Criticism of Government exciting disaffection or bad feelings towards it Is 
not to be regarded as a justifying ground for curtailiog the right guaranteed 
by article 19 (l)(aj unless it is such as to undermine the security of the 
State: Romesh Tkapar v. Stale o/ Madrut^ A. I. R. 594. What is covered by 
the term sedition is acts which are violent or which would normally lead to 
brtach of a peace: Kedarnath v. StaU of Bihar, A. I. R. 1962 S. C. 955. 

816. Revoutlon and War. 

Anything which disturbs public tranquillity disturbs public peace. The 
communal hatred may also disturb public order. The truth or 
uotroth of the statement is immaterial, it is the effect which .Is to be seen. 
1 Q-A e o includes public safety: Remesh Thatpar v, StaU of Uadta 
would inenide securing of public health bv 
adultration of food stuffs but from the point of view of public 
narrow meaning and in this ^city It will include 
dlsofder Or rebellious interference with the supply or distribu- 
theVii.5^-! Inducing members of the police to withhold 

1950 S. C It 60S. State of 
V. VnUM ./ 

cDtinr re include protection of the 

s! C. R. 654. * aggression : Brijbhushar, v. Sfaie of Delhi. 1950 

FREEDOM OF ASSEMBLY AND REASONABLE RESTRICTION. 

817. General, 

Ikf u.'" »■> wliicb ttstiicUon can be 

aitlc?i 9 dS'?M *; *” '“powa on the risht conlemd by 

boU. »' 

FREEDOM OF ASSOCIATION AND REASONABLE RESTRICTION. 

818. General. 

by 3 Vn tL^iXrest'^Mh'^ conferred by article 19 (l)(c) 

order or morality. Thus n,ihr^ f“^ia or public 

under which restriction carf ha '^^ality are the main clauses 

the restriction which has no Association and 

nas no relationship between the above mentioned two 
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groands cannot be sustained. Gosh v. Joseph, A. I. R. 1963 S C. 812. 
As already ;indicated poblic order as used in the clause have the same 
ineaning as publK peace safety and tranquillity. Tbe fundamental right to 
form A^ociatioi^ has a wide and varied scope and any curtailment of this 
right is ' fraug^ with potential reactions in the religious, political and 
economic fieliT- It u for this reason the Supreme Court has emphasised 
^at tire r^Uiction- imposed on this right should stand the test of 
judicial' review.iStote of A/aira* v. Jfo», 1961 S. C. R. 527. For relevant 
case law the i^rment^ under Chapter XI may also be seen. 

FREEDOM OF MOVEMENT AND REASONABLE RESTRICTION. 

819. GeneraL 

The right contained in article 19 (l)(d) can be restricted on the grounds 
mentioned in clause 5 of article 19. Restrictions can be imposed in the 
interest of general public or for the protection of the interests of any 
Scheduled Tribe. A restriction whidi interferes with the right of a person 
to mo^-e from one place to another if does not satisfy the test of reasonable- 
ness will be struck off. But if the Court comes to the conclusion that the 
restriction imposed is reasonable, then it may uphold the validity of the 
restriction: SkdeofU. P. v. Rausiolaya, A. I. R. 1964 S. C. 416. 

820. Interest of General Public. 

The term interest of the the general public is wide enough to cover 
public security, public order and morality. It also embraces restrictions 
which may be imposed on grounds of economic policy for the good of the 
citizens. The sco[m of this term is therefore, mu^ wider than the other terms 
for example clause 2 and 3 of art cle 19. Ihiblic health will also come under 
the meaning of this expressoin. The restriction imposed as already indicated 
should satisfy the tests of substantive and procedural reasonableness. 

82L Public Health. 

Where the object of a r^ulatiou is to prevent the spreading of infectious, 
or contagious diseases by keeping the persons snfiering from these diseases 
in separate areas, the restriction wiU be protected because it is In the intrrest 
of the public hdth. It is uot only the person sufiering from the disease 
who can only be s^egated but a healthy person may also be asked not to go 
to an area which is d^ease infested. On this very ground a prostitute may be 
asked to leave as area where she frequents: State of U.P. v. Kaushalya, A.I.R. 
1964 S. C, 416. See also Gopalan v. State of Madras where observations 
were made at page 259 and 302 of 1950 S. C R. 

822. Public Security. 

Restrictions can be Imposed on the right of the citlrea conferred by 
clause (dl of article 19 where public security is involved. Under this, protect- 
ed places like arsenals or potential war zones may be kept out of the reach 
of pubic: Gopalan y. Slate of Madras, A. I. R. 1950 5. C. 27 : 1950 
S. C. R. 88. 

823. public Safety. 

'Public pafetyj and 'Public Order’ are allied matters and in order to 
appreciate how they stand in relation to each other it is desirable to look at 
the opposite concepts which may ^ respectively termed as 'pnblic unsafety' 
and 'public disorder’. Further if 'public safety* is treated as ^uivalent to 
•security of the State', whatever may fall under the term 'public unsafety’, 
may be regarded as covered by the terra 'insecurity of the State*. When 
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approached in Uiis manner 'public order* will mean only a small riot wbere^ 
•public unsafety' will represent serious internal disorder distorbing public 
tranquillity and jeopardising the security of the the State' : BriJ ilohiin v. 
StaU, A. 1. R, 1950 S-C. 126. The Supreme Court in the case of 
SupeTtnlendenl, Ccnlral Prison v. Ran Manolur Lohia, A. I. R, 1960 S. C. 633 
at page 611 observed ‘that public order is synonymous with public safety 
and tranquillity : it the absence of disorder inv'olving breaches of loc^ 
significance m contradistinction to national upheavals such as revolution, civil 
strike, war affecting the security of the State*. 

824. Public Order. r 

Public order will also fall under the phrase interest of the general public. 
If the p‘ace of a certain, locality is threatcnd by the presence of an individual, 
he can be removed from that area : Gurbacban v. SlaJe of Bombay, 1952 
S. C. R. 737. The movements of habitual oflenders or of persons who area 
threat to communal harmony can also be put under restriction, Kkaie v. 
Stalt of Delhi, 1950 S. C..R. $19. VVliere the provisions of the Bombay 
Police Act, section 57 where applied to a person so that he may not repeat 
his criminal propensities, it was held that the law is based on the principles 
that it is desirable in the larger intereste of society that the freedom of move* 
men t and residence of a comparatively fewer number of ' people should be 
restrained so that the majority may move and live in peace and harmony and 
carry on their peaceful avocations unUainroelled by any fear or threat of vio* 
property: Hart Rhtmu v. Deputy Commisstoner, 

1956 5. C, R. 506. 


825. Public morals, 

\\ here restrictions are imposed on the movement ol prosititutes and there 
movements aie restricted or they are required to move to certain locality, 
ifeTV'lie*’* protected by this terra : Slate of U. P. v. Kaushalya, A. I. K- 

826. ProteciioQ of the intercsU of the Scheduled Tribes. 

Tr.h« a 5*'"” several protections to the Scheduled 

Tnbes and Backward classes ol the society because till India was granted 
freedom these perwns were almost socially neglected. Where res^ictions 
‘^riy on business in tribaU 
I ‘I ^ ^ resUiction imposed being in the interest of 

cUiise4 of artfde 19 : >Haii Chand 
aaraa v. iljizo Dislnct Council, A. I. R. 1967 S. C 829 

827. Extemmeat. 

-»•>« P»rp«,» „e mentioned 
duration and the oer^ ^ unreasonable. The question of 

go together • matters and both 

LrrVi*WH.l9M S c S. C. R. 737 ; Kharev. 

wholeof thcSiate, itcannot extemed from the 

presence of that person in Ihp **** provided that the 

Ll for taking thrsexteTOes%®“V^ “tent as. may 

erme step. It wUl depend upon the evil which is 
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sought to to be remedied. In these circumstances it is not necessary to 
mention the area or the place where the person extemed is to move because 
when a person is turned out oi a Stale the Slate turning oat has no junsdtc- 
tion beyond the area which is under it * Gtirbachan v Stale of Bombay, 1937 
5. C. R. 737; Stale aj U. P. ^.Kaushalya, A. I, R. 1964 S. C. ti. 416. 

87-8 '13uratlon of estemment. 

'A law which provides for extennoent for an indeliniie period would 
prima facte look to- be unreasonable. But this factor alone is not the 
deciding factor m determming the question whether the Act is reasonable 
or not*^ If the provisions are of 4 tenJporaiy nature or where the ester- 
nraent order is subject to judicial review, the same will be protected. 
\Vhere the procedure described for exlernment is judicial or quasi judicial 
even if the externment is for an indefinite penod, the same will be consti- 
tutional : Slate of U, P. v. Kauikalya, A.I.R. 1964 S.C. 416» In Rhare v. Slate 
of Delhi, 1950 S.C R. 519 where the duration of the penod of externment 
was 3 months it was considered to be reasonable. 

829. Removol from India. 

The requirement of obtaining a permit or a passport for entry into 
India cannot be called unreasonaUe. But where a citizen of India is not 
allowed to enter India at all the same cannot be sustained : d&fwf 
V. Stale of Bombay, 1960 (1) S. €. R. 28S. 

830 Grounds If to be communicated 

Grounds must be communicated to the person who is extemed and the 
grounds should not be vague. The grounds will be vague, insufficient and 
incomplete if the person who is served with an externment order is not told 
enough and be is not m a position to make any representation, llerely 
saying that a person is indulgiog in subversive act will not be enough, 
because he will not be able to m^e any representation unless particulars 
are also supplied. 

FREEDOM OF RESIDENCE AND REASONABLE 
RESTRICTION 

831 Re-entry from foteigo countries 

The requirement of producing a permit before a person can re.eDter 
India IS reasonable Jbrahm v.' Stale of Bombay, 1954 S.C.R. 9^, Abdul 
Rahim v. Slate of Bombay, A.I.R. 1959 SC. 1315, But provision which 
provides for the forfeiture of Indiao citizenship if there is conviction for 
an offence for the breach of passpoit regulations cannot be sustained m 
view of article I9(l](a) . Abdul Rahim v. Slate of Bombay, A.r.R. 1959 
SC. 1315 

FREEDOM OF PROPERTY AND REASONABLE 
RESTRICriON 


832 Genrral. 

Clause 5 of tirticle 19 authorises the State to impose reasonable res- 
trictions on the right of property in the interest of the general public 
and for the protection of the interest of any Scheduled Tribe. The ex- 
pression interest of the general public will include public order, public 
tafety, common good and all other actions which may be taken m the 
interest of the general public : Btjoy CoUou Hills v. Slate of Orissa A.I.R. 
1961 S. C. 1436. See paras 821 to 826. 
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833. What is a restriction on the freedom of property. .« 

The right to property which includes right to acqcire, hold or ^ 

property b not an absolute right but is liable to be curtailed by ^(5 

plaadin the interest cf the general public. The requirement of 

toposedupon a religious head, the right of orc^rnption, the 

the premises are some of the instances: See T o 1953 

1954 S.C.Tt lOYr- AnaniPraiaJ^.SlaUoJAnihxa Pradesh, 

S. C. 853 ; Sui/iirtira v. Comwisiioner; A^I.R. 1963 S. C. 966 » 

1363 S. C. 553. SimiUrly laws ds^iag “ 

tastriclion whae the object o( the law U to protect teoaots 
Or where agrarian reforms are sought to be brought « 

ticn b imposed the same cannot be termed unreasonable : Shrt Arw/w 
Staii of RajasihaHt 195S (2) S. C. R. 531. 

834, In the interest of. ._ .v. 

■ Restrictions may be Imposed on the right to ^ ‘hae 

interest of general public. \i^ere land is given to the landless or 
maximum Irea which a person can hold b fixed it mU be 
restriction; Sonapur Tea Co. v. DefttUy Commisiioner , A. I. K- 

137, W’here the management of a property b taken away so that esse 
commodities may not fall in short supply or where the object is to pre 
unemployment, it cannot be said that the power used is in excess or i 
requirement ; CAiV«;i< Lalv, i^nton of fniid. 193!) S. C. R. 839. ^ „ 

oiSlaUoJRajailhanv. .ValA i/a/, 1954. S C.R. 932 an order fre»W 
the stock of foodgkias in order to ensure equitable dUtribation 
held/ The requirements that the religious head should give account ana 
the event of mismanagement the termination of the ilabanatsbip may . 
cannot be called bad. hlismanageroent of trust property is something wu 
is to.be condemned: Anani Pratad v. StaU of Andhra , ’Br 

1963 S.Ci 853; Sudhirtadra v. Commirtionn-, 3.R.E. A.I R 1983 o- 
966. The refusal of import or export licence unless application ^ nian 
through proper channel will also be protected in the interest 
public; Oats Chatons AiiocuUion V. Union of India, A.I.R. 1961 S.C. W® • 
But mere transfer of property from one individual to another unless ^ 
idea is to accommodate a person who b shelterless will not be protecteo- 
ifocAitni V. StaU of Madras. A.ljt. I960 S. C. 1080; Jinaiathppa V. SAurwtf, 
A. I. R. 1961 S.C. 1583. 

835. In the Intrest of scheduled Tribes. 

As already indicated in para 826, restrictions can be imposed on the 
rights of the cituens if the restriction imposed advance the 
Scheduled Tribes: See Ror* Chandv, Mizo Dislriel Coutwi'f, A. I. R- ^8°' 
S.C. 829. 


836. Prohibition 

Imposing a control or restricting on the use of liquor will be a reas^ 
nable restriction: StaU of Bombay v, Balsara, 1951 S.C. R. 632. 
a restriction is imposed on the use of an item of toilet and medicinal 
preparation which contains some alcohol also will be unreasonable. The 
State may in the exercise of its poLce powers restrict the selling of into- 
xicatiog liquor, the State may also suppress what . it is free to regard as ^ 
public evil, but such measures should tave a reasonoble nexus with the 
objKtinview. 

837. Pte.emption. 

. The right of pre-emption which operates as a restriction on the right 



Heason'abls HEStsicnoNS 


263 


to hold property cannot be called nnieasonable. SVheie the object is to 
maintain integrity of the village and the village community and to imple- 
ment agnatic mile of succession, it cannot be called unreasonable. 
The Sapreme Court observed the fact that the person next in succession 
should have chance of obtaining the property alone is sufficient to render 
the restriction reasonable ^Ram Samp v. Munshi, 1963 S. C. D. 728; 63 Pun. 
L. R. 531. 

But the right of pre*empUoa based on vicinage was declared to be 
illegal by the Supreme Court in the case of Sani Ram v. Lahh Singh, 1964 
(7) S. C. R. 756 ; A.I.R. 1964 S,C. 315. But where this law extends to urban 
property it cannot be sustained : Babu Ram v. Brij Naih, A. I. R. 1962 
S.C. 1476. See paras 729 and 734. 

833. National economy. 

A provision the object of which is to preserve the national economy 
as for example checking smuggling of gold cannot be ' called reasonable 
Similarly, pohibition imposed cm trade by way of Export of Import 
control order cannot be called violative of the Fundamental Rights con* 
ferred by article 19 Collector wSompathi C. A. I. 1962 S. C. 316. 
Similarly, where for earning foreign exchange the citizens of India are 
forced to make good (he loss which the producer of sugar suffer during 
export cannot be called unreasonable. 

339. Bent Control 

Where the owners of residential bouses are prevented from increas- 
ing the rents of the houses it cannot be called unreasonable as the 
object is that there should be fair and equitable fixation of rents : 
Snkrithna v. Stale of Rajasthan, (1955) 2 S C. R. ^1. 

840. Agrarian Reforms 

Where the object of the law is to bring about agrarian refbnns. 
as lor example giving land to the land less or to' th^ non-proprietors,' It 
cannot be attacked as violative of the rights co^erred by Article I9 ( 
Ranjff Singh v. Siafe of Punjab, (l953)-2 S. C. A. 385 ; A. I. R. 1965 
S. C. 632. 

But if the object of the law is to ‘ take away the 
property of one person and give it to another, it cannot be called 
reasonable as no agrarian reform is brought about and no public pur- 
pose is served by such an action: Kochuni v. Stale of SlaJras.’ A. L R. 
1960 S.C. 1080. Similarly where a tenant Is^giveo protection by law 
agaiiKt e%ictlon, in the interest of increasing the production of food- 
grains, it cannot be termed as illegal ; /ni4r SmgA v. State of RajasShan 
1957 S. C. R.605: A. I. R. 1957 S. C. 510. A law pennitting a ten^t 
to pnrchase • the property oo the termiaatioa of the tenancy on the 
pajmient of price fixed by a statute cannot be called unreasonable: 
Vajrapani v. N. T, C. Talhier, A. I. R. 19M S. C. 1440. 

841. Debt Recovery Laws 

A law meant for the recovery of debts if prescribes special proce- 
dure, it cannot be tensed as unreasonable. Ibe Patiala State Re- 
covery of Dues Act, which laid down special procedure for the recovery 
of debts payable to Government was held to be legaL Under this Act 
the amount found due was to be realised through &e Nazim as arrears 
of land Rei'enue and through the Accountant General by authorising 
him to withhold amounts due to the defaulter from any department 
of the State. The jurisdiction of the Civil Courts was tmred regarding 
any action so taken. 
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848. . Religioas property. 

The provisions olpuigah Kbawaja Sahib Act, 1955 came for considra- 
tioa before the ’ Court 'in the' case of Durgah CommitUt v. Huisain AH, 
1961 2 S.'C.A'/ 171; A'. I. R. 1961 S. C. 1402. The relevant Section which 
was 'attaclcea as.jnoiating article 19 (1) {0 was Section 2 (d) (v) and 
Section ' 14 which provided that offerings which are made ' earmarked 
generally for'j^e Du^ah. they belong to the Durgah and such offerings 
can be received only by the Nazim or his agent and no body else. These 
offerings nevtf belonged to theRhadims.' The Khadim's right to receive 
offerings is an' entirely different thing from the offerings which are made ot 
the Durgahi ' The right of the Kbadims to receive offerings, which is -a 
Judicially recognised right, is not effected in any way by the provisions 
mentioned' "'above. Even after the coming into force of the Act the 
pilgrims could make offerings to the Rhadim and there was no provision 
wbi^ interfered with the offerings so made. It was held in this case that 
such a provision does not in any way violates article 19(1) (f). 

A provision contained In the Hindu Religious endowment tinder the 
Hyderc^ad ^dowment Regulation 1940 for the registration of endowed 
property and for carrying cut the object of the endowment!, e. to carry 
out the intention of the endower cannot be called violative of article 19(1) 
(f). These regulations are clearlv reasonable and are made In the interest of 
general public within the m.eaning of article 19 (1) (f). A provision in the 
Act which Impose a penality for neglecting to carry out the provision of the 
endowment cani^ot be called yiolative of article 19 (1) (t). ' The 
purpose of these regulations Is that endowments existing b the State and 
their management should be carried on for the benefits of the humanity 
accordbg to th terms of the endowment : Ananl Parsad v. SlaU of Andhra 
RsaiesA. A. i; R. 1963 S* C. 853. 

The provision of Bihar Hindu Religious Trust Act as centred in 
Section ‘60(6),of, the Act which conferred power tb'alter or modify the budget 
relatbg to a religious trust or to give dufctions to a trustee cannot be said to 
affect the due observance of religious practices b a Math or temple so as to 
constitute an encroachment of the fundamental rights 'cantaioed b article 25 
or Article 19(1) (f). If the.object of the Act is to provide for better admini- 
stration', protection and preservation of trust properties, it cannot be termed 
‘ unreasonable : Ifotf Vat v. S, P. Sahi. A. I. R. 1959 S. C.942; 1959 
S.C.J.',I14. . ■ 

A Math is a religious institution presided over or managed by hereditary 
trustee. The provisions of Orissa Hindu Religious Endowment Act, 1S€2 as 
amended b 1954 'was held to be constitutional as giving enough opportunity 
for redressing any wrong done ; PorAwA V. State of Omsj, A. I. R. 

1956 S.‘ C.‘432 ; 1958 S, C. R. .45. 

Bat wh»e_ restriction were placed on the right of a Mahant to enjoy 
property in sndi a way that he was reduced to the status of a Slate servant, 
it was held that restrictions are omeasonable : ff. i?. £. 

V. 5f» L. T. SxMmiar. A. I. R- 1954 S. C.' 287 ; (1954) S. C. R. 1005 ; 1954 
S. C. A. 415; 1934 S.C.J. 335. 

Reasonable restriction can be placed upon the right of the Mahant to 
deal with the property of the religions institution in the bterest of 
general public. \Vhere there Is a provision for the removal of the Mahant 
or of taking control of the institution where the property of the Math is 
being utilised for personal enjoyment or luxury, it cannot -be said that 
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there IS any violation of article 19 (lUQ S T Swamtar -v 'Commssicmer 
H R & C E 196j 2-S C a 340 A 1 R 1S63 S C973 * 

Thenghtofa Mahant o\er the property of the Matfi is undoobt^lyi 
property A Uahant is not a mere maDager or custodian nor is he » 
trustee in the strict sense The holding of the office of Mahant by wst 
and u age of the institution confers a large number of rights www » 
proprietory in nature over the property of the math on the Mahant but 
the same time by virtue of his office there are obligations imposed upon 
him The Mahant of the Math is generaly a Sanyastn who has renoupc« 
the worldly affairs and who has no family ties ether by blood 
marriage and jn a thort-tical sense he has taSien a voty of not owning 
property He ui his capacity as a Mahant has to incur expenditure for the 
Maihi e for carrymg on the nl g ous worsh p. buf he cannot use the 
money for his personal luxury or in objects incongruous w th his position 
as a Mahant. pQwer tp waste the pipperty or the income of the msitution 
is not the right of the Mahant 

S49, Taxing laws 

^ee para 861 * 

FREDOM ON OF TRADE AND REASONABLE RESTRICTIONS 

850 General 

Like other t ghts the right to carry on any occupation trade 
bus ness is sot as absolute right It is luble to be curtailed in the 
interest ijf General Public and the State is fjrther competent to lay 
devra professional or technical qualifications necessary for practising any 
profession or carrying on any occupation trade or business The State 
IS further competent to carry on business to the exclusion of all cit*' 
ze s A law cannot be declared unconstitutional if the requirements of 
Article 19 (6) are fulfilled RawCAaniv Untem of India AIR 19®® 
S C 563 Ram Jaaayav ^Ude of Punjab 1955 (2) S C R. ^55 

851 Interest of the General Public, some instances 

The restrictions which mght be imposed with the idea of ehmi 
nating middlemen and bringing producer and the purchaser face to face 


In re Sai™ am (1960) 3 S C R. 499 Similarly where a lawyer who is 
engaged by a municipality is not allowed to contest the election to 
^at mnuKipality no greviaDce can be made of that fact Salihamni'f 
Slal# of On%sa AIR ISoS S C. 166 S milaily the requirement of 
M»dhu flfiat V Union of India A I R 
Restriction may also be imposed under clanse 6 of 
Cl transporters to ply buses on the high 

IreSirfy. "f P 1955 S G R 707 Simitoly 

US m t|ie utensst ol fair and equitable dislnbiilion 

vroBld tall under the term in the mtettsb genttal pnblie \ 

i>toteMed’"be“‘L“’’,‘“,‘„‘;',,'''"''‘ of workers wUl be 

fimngtbe efas^ PtJ^bing ol Maximum Wages or 

protected. Under ti5 Iwors of business establishpients wiU be 

KS andSSe^.n ^ forbid the ^ploymeat ol 

r^CRCTl “tablishmentS Manohar v Staie 1951 
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Jlinitnunr Wages Act which pnmiedforthe giving of .minimum wages 
to the labourers was held to he reasonable and protected and can- 
not be challenged as the restrictions imposed'aieljrt-the 'nterest of 
general p(ih£c tjader article I9{6J i Vijay Otlvn Mills LCdJv. Slala of Ajukt 
A. R. 1953-SyC'3 ; 195® (l)S. a R. 752. - ' ' ■ ^ ' 5 • ' / ' 

•■;'^YheTg restoictions. .w^' impt»ed on impart and expjrt- policy., it 
was held' theteis' no '-monoply created : Bhulna^^r &,Co.v. Union 
0 / /«<fw,A.’UR.i957S.C.47a. 

Gambling priic competition are not tegarded as trade or commerce. 
It ,was; held: that these trades are not eotitied to any protection under 
article lQ(l){g) : State of Bombay v. R.^f.,D., A- I. R. 1957 S. C. 699. 
WTiere restriction^.on Idatwali were itnpo^ so that he was to submit 
a budget oi wahf, it was held that the restriction imposed was reasonable ; 
fitsuruii v. SlaU of Bihar, A. I. R. 1951 S. C. 613. 

- ' S52.' CompetiUoa. 

Where the provisions of U. P. Sagarcance (Regulation of Supply and 
Purchase) .Act, 1953 provided that the owner of the- f^tory shall purchase 
•the sugarcane from the Co-operative Society which' w’as assigned to the 
factory, it was held that^the restriction so iro^sed is in the interest of the 
gener^ publici the object being to eliminate tbe unhealthy competition 
betwean the cane growers and tbe vario s factory owners ; TikAa Ramii v. 
State :o/Cf.P„A.LR.. -.l936S.C. 676. • , 

' 853. ' 'Regt^tloo of Essentiat Commodities; , ' ■ 

• |legnlaUpa- o{ essential commodities whi^. are necessary ior tne welfare 
of the '(^mmunity c^oot be regarded as onreasonable. Similarly, fisatioa 
of prices' of essential commodities'isarestiiction imposed in tbe interest of 
rhe general public m that tbe purchasers may not be. subject to unreaso- 
nable 'incons'eoiedee \Hari Shankar v. State p/ .U; P., '1955 1 S.C,R. 350; 
iVoretidra .V. t/mon e//ndia, 1960 S.C.J.'2I4.' But a provision irhich en- 
title the the Govemmeot to freeze the slock' and to seii it zr. any rate it ' 
likes was-' held to be unreasonable on the ground of excesslyeness of the 
restriction ‘ j‘ -S/ateo/Ra/asrAan V'.'/Vattwo/,' 1954 S.C.R: 982.,' • *'.* 

854. Social welfare Lcgislalios. ' ' . ' . 

Where tbe object of a law is to protect the interest of tbe worlmaa 
and where it provides compeosation for the period of closure of an establish, 
ment, it canooV Be termed as unreasonable : Bijoy CoUon^ Mills v. State 
of Ajmer, 1955_(1) S.C.R- 752. A law providing for a temporary order 
requiring employers to observe conditions of employment and to .refer 
industrial'disputes'iorconciliation cannot be .called unreasonable : 'Slaie 
of U. P„ V. Basts Sugar Mills, A.I.R. 1961 S.C.- 420. ' Fixation of minimum' 
wages eyeu if It constitutes a lestiictioa upon the freedom of the employee 
to fix wages on contractual basis cannot be called unreasonable : Express 
Newspaper v. Union of Itidia, A.I.R. 1953 S. C. 578. A provision r^utr- 
ing contnbutioa towa^ provident fund being in the interest of the workers 
would be upheld : Orissa Cement £JJ, v, -Union of ludia, A.l.R. 1962 S.C. 
1402. ' ‘ 

855. Intoxicants 

Prohlbitioa of possession, consomption or deling, in any nay with 
Intoxicants by a law is a reasonable restriction upon the rights conferred 
by article 19 (1) (g): Ste/e of Bombay v, Bilsara, 1951 C..R. 632. But 
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the prohibition of raedidnea which may contain some . alcohal cana 
banned under this heading. : . ’ 

856. Labour Laws. • 'tii' a country 

The Prevention of explollatton °| though in 

which is committed to social wellarc ol the coslder- 

the fixation of minimum wages the cap^Uy of the KeraU, 

edit cannot be termed as unreasonable : v. A 1961 S-C: 

A.'.R. 1962 S. C. 12 : 'Wawiaf Latv. StaJe cf Punjalt, ALK. 

418. 

857. Import Export Regulation; action 3 ol 

The vires of non-ferrous Meta! Control 0^?“ ““4® “S! ffe thf 

the Essential Commodities Act. 1653 ttme up for wnsideraU^^ 

Supreme Court in h’lirinifi* Kumor^s Can (2) ^ i„ tniJIa 

tiiat the restrictions Imposed are reasonable as the copper foreign 

is needed for a large variety of industries and If the Idea u to^ 
exchange the restrictions Imposed are reasonable. Where the pew . ^ 
ous of entering Into such trade are given tcasonable opportunities ^ 

their app'icatlons ate disposed off it cannot be called as uorca^naD - ^ 

Chand V. {/nion of India, A. I. R. 1963 S.C.R. 563. Similarly. i Sfada l 
export is regulated In order to check smuggling no complaint can do 
C eweior oJCustomiv. Samp<Uhii, A.I.R. 19K S.C. 316. 

The Constitution as it stood before the Constitution First 
Act, 19SI was not In favour of creating any meuopoly .nghU um . 
the traders were excluded totally or partially from a trade or 
exclusion could be challenged arid reasonableness of such a statute co 
tested in a Court olLaw:S/M|i> 4nmei v. Stale o/ V. P- 5 1955 (!) ».• 
707. But DOW alter the ameudmeot the posiilou Is dllferent ^d moo 
rights can be created in favour of the State ; Akadsiv. Stale w » 
A.l.R. 1963S. C. 1047. The citizens cannot complain where the SUte 

pstes With ordinary citizens on the ground that the resources of the 

are much mote than those of of the ordinary citizen : PrsiAaBi F. i«6 
Transport AuUiOTily, A.l.R. 160OS.C.8OI. The State U 
compensation if the stock In trade of private traders becomes useleM om 8 
the creation of monopoly rights. It is now possible for the State to ct _ 
monopoly and nationalise any industry without giving any compensatio 
5Aagi> Admed v. State of Uttar Pradesh, 1955 5.C.R. 707. 

859. Permit, 

The regulation of trade and business by issuing permits Is a reaw 
able restriction and cannot be called unconstitutionaL The ° 

Motor Vehicles Act, 1939 under which it was necessary to take out a 
before carrying on the business of plying motor vehicles, was held to 
constitutional. The consideration that the administrative authorities ha 
got unfettered discretion in granting the permits was held to be a irreleva 
consideration : Vierappa v. Raman, 1952 S. C. R. 583. . i. 

It Is now almost a recognised principle that a trade or business '^h‘ ^ 
is inherently dangerous to the community, the State is competent } 
impose the requirement of taking’out permits : Cooverji v. Excise Cornnns- 
sivner, 1961 S. C. R. 870, ^milarly. where an essential commodity is . 
availab.e the requirement of taking a permit is not unreasonable t 
Shanker v. Stale of U. P., 1955 (1) S.C.R. 380, 

The Supereme Court has, however, laid down that a commodity which 
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is normally available should not be subjected to the requirement of ^alHng 
out permits' : DwarMa PrasaJ v. StaU of V. F., 1954 S.CK; S03. Where 
the measures are of a temporary qatore the Courts are generally inclined to 
hold the law to be reasonable : Nartndra v. Union of l^ia. 1960 (2) S.C,R. 
277. , ' . • 

860.' Licences.'! 

The State can regulate the rights of the citizens' conf erf^ .'oa them 
under article 19 (I)(g) by laying down reasonable conditions. One of the 
condition is the requirement of taking out a licence bef^'^ doing any 
business. The power of granting or withholding licences or fixing the pric^ 
of goods' would necessarily have to be vested in certain papUc offices or 
bodies and they would certainly have to be left with some amount of discre- 
tion in these matters^ So, far no exception can be ; but the mis- 
chief arises when' the power conferred on such'officers is an arbitrary 
power unregulated by any rule or principle and it is left entirely to the 
discretion of a particular officer to do any^tmng he likes without auy check or 
control by any higher authority. A law or order, which confers arbitrary 
and uncontrolled power upon the executive In the matter of regulating 
trade or business lu normally available commodities cannot but be held to 
be unreasonable : Dwatka Prasad V. State of Uttar Pradesh, 1954 S.C.R. 
80A 

Where the right conferred by article 19 (Ij (g) .Is sought to be curtailed 
by Issuing licences, the discretion vested In the^thoritiesmustbecontrol- 
led by clear rules so that they may come within the ^tegory of reasonable 
restrictions : Panm Lot v. Union of India, 1956 S. ^ R. 2 ^ 

Where the authority competent to Issue the licences refuses to do so on 
account of the executive Instrutions it cannot be’ c^ed le^ : Manna Lai v. 
Slait of Assam, A. I. U. 1962 S.C.386. 

A power to refuse or cancel a licence without affording the person 
concerned an opportunity for being heard for taking the' proposed a^(m 
would be hit by article 19 (1) (g) : Fedeo. v, Bjlgrami, A- 1. iC I960 S. C. 
415) Shivaji v. Union of India, A. I. R. 1960 S. C. 606. 

Where an authority who is to Issue the licen^ is required to act in a 
quasi judicial manner and Is also to state the reason for giving or not 
giving the licence and where the order of tefosal ra n be made subject of an 
administrative appeal it cannot be termed . as 'suffering from the vice of 
uureasonableness : ChaiiurhHai v. Union of fndia, A. L IL 1960 S. C. 424. 
Mere obligation to give reasons Is not enough nuless a right of appeal or 
review Is provided : Dtoarka Prasad v. State of U, P., A- I. R. 1954 S. C. 
224. 

But there are exceptions to this rule. In a case where the action is re^ 
quired to be taken in emergency or the articles fnr which the licence is to be 
taken are Inherently dangerous non observance of procedural reasonableness 
may not be enough to declare the law invalid: Cooverji v. Excise Ccmissioner 
1954 5. C. R. 673 : Rri^n Chand ▼. Commissioner of Police, A. I. R. 1961 
S. C. 705. In the latter case the requirement of tal^g out licence for running 
a hotel was'held tobe nasonable. In tnat case It was observed that the 
compulsion of hearing before passing the order would imply that party should 
be beard before the order is pas^d and the fact that no hiring is required to 
be given by the Commissioner before be decides to grant or refuse a licence 
would not make the provisions as to licences in the circumstances of the 
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case unreasonable ttstncUon on the ^undamentaT ,xigMs^oi canytfg » 
trade* x*‘ 

However, the law which makes it obligatory to take obt V licence 
Jay down the standards according to which the licensing power is to m 
exercised v. Stale o/Ajmr, A I R. 19SS S C, 188; I>mrh£ Pras^ 

V. State ofxTLV^ All. S^C. 224. Further opportunity^ould ^ 

given nonna^ before an order IS passed* Fedci^ V. Bilgramt^ A I.lv. Ww 

S Q.415.^"’: ‘ ‘ 

Delegation oi uncontrolled discretion upon the administrative authority 
may constitute an unreasonable restnctioa: Pannlal v. Union of Inaio, 
1957 S. C..B. 233* There should be no power to delegate the 
issue hcences; Cooverjt v. Exctu Commtss}oner, 1954 S. C. R. 873 ; 193' 
S. C A. 2S4. Where the law confers upon the, licencing authority 
exemptions, the grounds on which the eieipptions are to be granted shoulo 
also be mentioned clearly. 


' The question whether the licence fee operates as a .restriction on the ^ 
rights of ^e atizens to carry on trade, business or profession can be cballeog- 
ed in a Court of law * VartH y. Town Area Committee, 1952 S. (k R* 572. 
jBpt where the object of imposing licence fee is also to raise revenue it is 
outside the purview of article 19 \6) : Attabari Tea Company- Stale of 
Assam. A,T.R.U61S.C. 232. l 

851. Taxation. , , i , 

The question whether imposition of a ia.x upon a trade imposes a 
restnctioa on the fundamental rights of the citixens becomes material 
when the tax IS imposed without any legal authority State o/ Kerala v. 
Joteph, AIR 1958 S. C. 296 ; Htmmat Lai v. Stale of M. P.. 1954 S. C. R 
1122. The taxing power of the State cart be questioned ort the ground of 
reasonableness But the ground of a attack is very limited. The attack 
cart be on the limited ground, when the aO^ct of the taxing statute is to 
directly and indirectly restrict th* trade fCunnthat v. Slata of Kerala, 

A. I. R. 1961 S. C.. 522 , Balaji v. Income tax oMcer, A. I. R> 1962 S C. 
123. ( 


862. State Trading. 

, Before the amendment of clause (6) inl9Sl, the taking part by a State in 
the trade which may impair the business of the private traders could be justi- 
fied only if the reasonableness of the law was upheld by the Court . Shagi* 
Ahmed v. State of Uttar Pradesh. 1955 S. C. R, 707 But after the amend- 
ment the reasonableness of the statute IS not an essential ingredient of a 
statute which authorises the State to compete with ordinary citizens 
Narayanappav State of Mysore. A I R I960 S. C 1073 . Akadsi v.. Slate 
of Orissa, A. I fh 1963 S C, 1047.. The State is now competent to enter into 
any trade or business not only for reason of administrative policy but a]=.o 
for the better control of pnees or for raising the quality of products The 
SWe-can eater Into business just bke ordinary citizens and make profit- 
cm Society V. Regional Transport rAutkonty, A. I R. I960 

^ r w c Andhra Pradesh Stale Roa3 Transport Corporation. 

A. 1. 1961 S. C 82. There is no restriction on the power of the State 
19 '" S*C R°^7?7^ S&agir Ahmad v State of Uttar Pradesh, 
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It is not necessary that the State sboald cany oa the trade through the 
public servants. It can do so through private individuals and if a private 
agent carries on business on behalf ^ State it cannot be attacked on the 
ground that it falls outside the protection afforded by clause (6) of article 19 
of the Constitution: Akad&\ v. Slate Orissa, A. I. R. 1963 &C. 1047. 

The State is competent to eatel into trade or business without any 
legislation on tbe point. Where the State wants to exploit the mineral 
resources, it'is not necessary that it should enact a legislation'to that effect. 
But where monoply rights are sought to be created in favour of State specific 
legislation wouH be necessary: Narayanappa v. State of Mysore, I9b0 (3) 
S. C. R.742. 

&63> Nationalisation. 

Nationalisation of any trade can be brought abont by tfie* State because 
DOW ample power is conferred by the amendment ' made la the Constitution 
in 1951 in this behalf. Before tbe amendment the view,of the^ Supreme 
Court as expressed in Skagtr Ahmad v. Slate of Uliar Pradesfr.‘ 1955^1 S> C« R. 
707, was that tbe existing traders, if excluded by a law from carrying on 
business, tbe validity of such a taw could be; challenged and if' found 
unreasonable and against the interests of the general, public it could be 
declared ultra-vires. ' ' ' 

Clause (6) the object of which is to bring about a socialistic pattern of 
society, em^weis the State to nationalise any business : .AkaisVy. ‘Stole pf 
Orissa, A. 1. R, 1963 S. C. 1047. : 

864. Clause (6) if Reetrospeetive. *. - .t\, 

The amendment of clause (6) which was brought about by tbr Ccmstitu* 
tion First Amendment Act, which came into force on 18tb of Jund, 1931, is 
not retrospective and will not affect the rights or the laws passed before 
that day Ramjawaya v. St^ pf Punjab^ 1955 2 S. C.^ 225. 
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891. - Retracted confession 

S92. Section 27, Evidence Act» if constitutional 

865. General 

.\rticle 20 of the Constitution of India deals with cxposi faclO' laws 
though that expression is not used in the Constitution, Every export 
facia law must necessarily be retrospective law but everj’ retrospective 
law is not an- expcst facia law. Where an expoct facia law moidfies the rigour 
of a criminal: law, it does not fall within the prohibition of Article 20: 
Rattan Lai v. Slaie of Punjab 19b4 (7) S. C. R. 676. 

866. Acts done before the Constitution are covered 

The prohibition under Article 20 is not coniiaed to the passing or 
validity of' the law' but extends also to the conviction of an offence ; 
Shiv Bahadur Singh v. Slate of Madhya Pradesh, A. I. R. 1653 S. C. 394. 

867. Laws in force 

The expression ' Laws in force * means the law actually in opera- 
tion and not those laws 'which may be deemed to be in force ; Shiv 
Bahadur Singh v. SliU of V. P., A. I. R- 1953 S. C. 394. The term must 
be understood in its natural sense as being the law in fact in existen- 
ce and in operation at the time of the commission of the offence as 
distinct from the law deemed to be in operation. ' 

868. Off'ence 

The word offence has not been defined b the Constitotion. There* 
fore the meaning which this term obtabs in General Causes Act would 
be applicable to Constitutioa asweU. 

869. Prosecuted and Punished 

This term implies that the proceedings should have been before a 
Court of law or judicial tribunal: Venhl^manv. Union of India, 1954 
S. C. R. 1 150 ; Maqbool Hussain v. StaU of Bombay. 1953 S. C. R. 730. 

The proceedbgs win be judidal when there is a question ^ fact 
and the fact is to ^ ascertdned by leadbg evidence. Farther it will be a 
'question of law, if the tribunal is to decide that question after consider- 
ing case law if, any there; on the pomt : Bharat Bank v. Employees, 1950 
S. C. R: 459. 

Prosecution would mean the startbg of proceedbgs of ; a c^bal 
nature b accordance with the procedure laid down b the rdevant 
statute ' which creates the offence. Thus proceedings before thecastom 
authorities' under the Sea Customs Act, 1873 would amount to prose- 
cution- : Thomas Dana v. StaU of Panj^, A. I. R. 1959 S. C. 375. 

Punishment m the context of Article 20 would mean a judicial 
penalty. Penalty imposed under Public Servants (Inquiries) Act,- 1850 
would not- fall under the term puoislunent for the purposes of Article 
20 : ilaqhool Hussain v. Slaie of' Bombay, 19^3 5. C. R. 730. Similarly 
a punishment imposed for the violation of Influx from' Pakistan 
Control Act will not amount to punishment : Ebraiim Wacir v, Slaie of 
Bom^. A. I. R. 1954 S. C. 229. 

870. Same Offence 

The offence is not same when offence are distbct and separete. 
Docoity is one offence and the possession of fire arms b another. 
Similarly an offence under, the* Sea Customs Act is, diff^ent-from an 
offence of conspiracy under swtion 120 B of the Indian 'Penal Code : 
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Leo Roy v. SupeHnUttdent District Jail, A* I R. 19S8 S. C. 1 19. An oSence 
under section 5 (2) of the Prevention of Corruption Act 1947 is different 
from that falling under section 409 of the Indian Penal Code": Slaie 
oj Madhya Pradesh v. Veereshicbr^ 

S71. More than once ' 

Appeal is continuation of the original procedings and is not a fresh 
proceedings : Kalawanti v. StaU oJ Madhya Pradesh, A. I.-R. 153 S. C. 131. 
672. Ex Post Facto Laws, 

Clause I'of article 20-says that no person can .be convicted of any 
offence except for violation of a law enforced at the time of the commission of 
the act charged as an offence. Nor can he bo subjected to a penalty greater 
than that which might have been inflicted under the law iri force at the tiine 
of the commission of the offence. This clause does not mean that it .permits 
a law which makes an offence something which was not an offence when it 
was done but only - prohibits the conviction of such thing as an offence : 
Except as provided by this article, the Union Parliament and the State 
Assembly have power of legislation on the respective subjects' within their 
]unsdiction and rnake law which are retrospective in their effect. While 
in erpreting cutain enactment the Courts should not put an interpretation 
which would bring the enactment within the prohlbtion of article 20 (1). Su^ 
possible should be avoided. Kanaiyalalv.I.^- 
S. C. 444. The mUn purpose of the article is to pro* 
V sentence under Ex. post facto laws: Shiv Bhaiur 

^ R- «953 S, C. 394. The wording of this‘ article 
1 T proceedings: Maolool Hussain v. Slate of 

325- This article has no applicability where 
oectiJ! restriction of fundamental righfs with restros- 

Siiiii of R.Sfl, Cl create an offence nor imposes a punishipent. 

Ura law V A.I.R. 1952 S.C. 329. What ismeant by the 

coSi LToL ooSp factually in operation et the time of the 

U.P..A.I.R. 1953 S.C. 
after the ^ convictions or subjecting a per-bn to penalties 

warwMoSr po^tf«cto law whether- such law 

873 OoubleJeopardy.forBameoffeace- 

jurismd^c^efh^nnt?® principle of 'criminal 

oifei^e more than ^ prosecuted and punished for the same 

Thus a m than once ; Magbool Hussain v. Slate AIR 1963 S. C. 325. 
s^cUonTw ^ame offeilce: Under 

tried cannot be 

under^s cla^6lhBt^!^VK?*^^®°“®''“‘*i>® ‘s once acquitted, but 
ment twice for the •* against a person b-ing subject to punUh- 

acquitted thMit .^Hfp ii"S'®*. ^t the previous trill a person is 

Kalaieatui v. Bimni-hni again for the • same offence : 

prosecution 121. Where b previous 

of sanction for the ^ accused owing' to the want 

trial for the same *>7 law. there is no^ bar fora fresh 

494. Where v. State of Bhopal. A. I. R. 1957 S. C. 

conviction and sentenC^in of sanction and the 

«ntence m that prosecution is set aside by the appeal 
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court, a fresh prosecutioo will not be barred under this clause as no punish- 
ment has been inflicti'd on the accused: Uaij ^alh’ v. Slal£ oj Bhopal, 
A. I. R. 1957 S. C. 494. - ' ’ 

The words prosecuted and paoisbad are to be read togelherf They are 
not to be read distributingly so as to mean prosecuted or punished. .Both 
the factors must coexist in order to attract clause 2 of article >20. Thus 
where confiscation is made under section 167 of the Customs Act and after- 
wards criminal prosecution is launched, thei^ is ar> violation of article 20 
clause 2 because the confiscation under the Customs Act cannot amount 
to prosecution : Kalmanti v, SUOe of Himachal Pradesh A. I. R. 1933 S. C. 
Venkalaramen v. Union of India A. I. R. 1954 S. C. 375. A law 
which provides for punishment In default of fine cannot be regarded as 
imposing double punishment. Summary eviction of a person imder the 
Rent Control law does not amount to punishment , for an offence. Where 
restrictive precautions are imposed on a person, it cannot amount to pro- 
secution' or punishment for the purposes of clau^ 2. of article 20. .N^ere 
removal is ordered 'under the Infllux from Pakistan Control Act of 1949 
it cannot be said that there is double ieopardy merely because removal 
is in addition to punishment under section 5 of the Act : Ebrahim Watir 
V. State of Bombay, A. I. R. 1934 S. C. 229. The proceedings must be 
distinct one. If a subsequent preceding is a part of the previous , proceed- 
ing, for example an appeal, the provisions of article 20 clause "1 'have no 
applicability. The proceedings of both the cases mast constitute prosecution 
and the two proceedings must be distinct one: Kalwanfi v. SiaU^of Binuukal 
PradesA, A. I. R. 1933 S. C. 131. In order to invoke the protection guaraa< 
teed by clause 2 it is necessary that the prosecution and punishment are 
in a judicial manner. The very wording of article 20 indicates that the 
proceedings contemplated are of criminal nature before a Court of law -or 
ludicial tribunal; vetikalaraman v. Union of India A.. L B..\95i S.C. 37S). 
Sea customs Authorities caimot be called judicial tribunal and where it con- 
fiscates or imposes increased tale of duty, it is not actmg as a'^ Court or as 
a Judicial Tribunal which is a oecessay element which must, be present 
before the principal of double jeopardy is taken shelter of. Detention 
under j the Preventive Detention Act does not amount to prosecution 
punishment. Sirail^ly security proceedings under chapter 8 of the Criminal 
Procedure' Code do not constitute prosecution. Similarly departmental 
enquiry against public servant can io no way be called criminal^ trial 
Where disciplinary action is taken against a detenue under the Pre- 
ventive Detention Act 1950 by the Jails Superintendent, and where such 
disciplinary action Is taken under the rules, it is no bar to prosecutira and 
punishment for an .offence comoiitted by the detenue: Maqbool Husstan 
Slate of Bombay, A. I. R. 1953 S. C, 325. ^ 

874. 'By' Authority of Law* 

The term ‘by authority of law' is different from the term law in force. 
The authority may be conferred retrospectively ^but it is not the same- 
thing as laws in force : iVest Raman^ Elecirie Pisiriluiion Co. v. Slate of 
Madras, 1963 (2).S. C. R. 747. 

875. Fixing Minimum sentence of fine. 

The fine which could have been imposed upon an accused under 
section 420 of Indian Penal Code is unlimited. A law which prescribes 
the minimum of th: fine' which could be fic‘d cannot be called viola- 
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tive of Article 20 of the Constitnlion of lodia. Such a law canRol ^ 
construed as to mean as one which imposed a greater penally, 
might be inflicted under the law in force : (want Singh v. iiate oj cun] 

A. I. R. 1960 S. C. 266. • " . 

876. Trial failing for want of aanctlon. second trW not bar«i 

Where there was a trial of offence u/s I6I of the I. P. C, and sec 

5 of the Prevention of Corruption Act and where ^rll^ 

for want of sanction, it was held that the second trial is not nit by 

20 or section 403 C.P.C. : BaijNaihv. State o/ SAo^a/., A.I.R. 1957. a. 

499. 

877. Punishment under Sea Customs Act-Proceedings under Fore- 
ign ^change Reguladon can be taken. , . . 

Where there are proceedings before Sea Customs Authorities uno 
section 167 of the Sea Customs Act, 1878, these proc«dings ^ 
bar subsequent action under Foreign Exchange Regulations Act oI 19 
or Indian Penal Code. A person under sncb a circumstance 
that ^ete is double Jeopardy for the same offence ; Thomas Dena v. 
of Punjab, A. I. R. ig59S.C.372. 

878 Unanthocised use of canal is not an offence. , 

The unauthorised use of canal water is not an offence, and where ncaw 
rules 32 and 33 of Pepsu Sirhind Canal Rules, enhanced 
levied it was held to be not a penalty. Jawakt Ram v. Stale oj Pepi* 
A. L R. 19u2 S, C, 1246; 1962 (2) S.C.R. 503. 

S79* Forefeiture la not penalty. 

- Where there was forefeiture provided 'in section 13 (3), of the 
Amendment Ordloance, it was held that the foreleitnre is not penalty nruun 
meaning of article 20 (1) and cannot be equated with forefeiture 
ty provided in section 53 of the Indian Penal O^e : State of IFesf Beng^ 
V. S. E. Ghosh A. I. R. 19b3 S. C, 257. 


880. Trial under an ex-postfaclo Law. -| 

Article 20 of the Constitution of India prohibits only conviction c 

a person to a penalty h^hcr than that which obtained at the ti®® 
when the offence was committed. But this docs not mean that the pi®" 
cedure which is to be applied should also be the same as that ob*ainru 
at the the time of the commission of the oSence : Rao .Shiv Bhaduf 
Singh V. State o/Vindhya PfaJesh, 1953 S.C. R. 1183. 

881. Offence under PreveittioD of Corruption Act, 1947, property 
acqirired before the ConsUlnUon can be taken Into consideration. 

Section 5 of the Prevention of Corruption Act, 1947, does uo* 
create a new offence. It merely prescribe a rule of evidence for the p>^* 
pose oi proving the ofience of criminal misconduct as defined » 
5(1) for which an accused person is already under triah A con- 
viction of a person under the presumption rmsed • in- section 5{3) 
respect of property acquired before the Prevention of Conuption A« 
.cannot be called as violative bf article 20 (I) of the 
A. 1. R, 1964 S.C. 464 . 

^ ^ I* R- 1950 S. C. 7. 

autkorities does' not bar trial under lb® 

was ® ®“ official of the jail, the result of which 

was tnat he was removed to ^ ctU where the detenue resorted 
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to hunger strike. The iail authorities stopped the interviews and after 
some time the jail authorities filed a complaint against the detenue under 
the relevant rules for having corrmitted jail offence in resroting to a hun- 
ger strike and for offences under section and under section 353 oi 
the Indian Penal Code, it was held that the mere fact the jail officials 
taken action under the relevant rules by way of stopping interviews will 
not mean that the trial for the offences committed under the Indian Penal 
Code was unconstitutional. Magboot Hutsain v.Slate of Bombay, 1953 S.C.B. 
731. • - 

883. Distinct ofTencea, • 

Disciplinary proceedings will not fall under the term prosecution. The 
wordings of article 20 of the Constitution of India show that the procee^og 
therein contemplated are proceedings of the nature of Criminal Proceedings 
before a Court of law or a Tribunal acting in a judicial manner. Dis- 
ciplinary proceedings which are taken against government servants by ad- 
ministrative authorities do not bar the helping of fresh 'enquiries by an 
authority competent to do so : Davindra Pralap v. State of Uttar Pradesh, 
1962 Sapp. 1 S.C,B. 315. Similarly, an enquiry made under Public Ser- 
vant's Enquiry Act. 1850, will not fall under the tena prosecution. Any 
punishment imposed under Public Servant^ Enquiry Act, 1S50« will not be 
sufficient for barring another enquiry as contemplated by article 20 (2) of 
the Coustitutlon : VankaUfaman v. Union of India, \9S4 S.C.K. 1150 

The crucial requirment before article 20 (2) of the Constitution of 
India Is attracted is that the two offences should be identical. The ingredients 
of the two oSences should, therefore, be analysed. An oSence which falls 
under section 509 of the Indian Penal Code is dfetinct from the offence 
which iscovered by section 135 of tbelnsoraBce Act. Similarly, wberea 
person is tried under sections 3^ and 332 of the Indian Penal Cede and is 
acquitted, the bolding of separate trial under the Essential Supplies Tempo- 
rary Powers Act cannot be termed as violative of article 20 (2); Kunji Lai 
V, State of il^hya Pradesh, 1955 (1) S. C. R. 872. The second trial-wbich 
is prohibited by article 20 (2) should be with regvd to -the same oEence t 
Manipur Administration v. T,'B. Singh, A.I.R. 1963 S.C. 87. -Wberea 
person was convicted with regard to a conspiracy to commit criminal breach 
of trust with respect of one company and subsequently it was found that 
there was one more conspiracy with r^ard to liiting of funds of some otbf r 
company as well, it was held that the. two oifences cannot be <^ed-a$ 
falhng under the term same offence ; Bhagwan Sarup v. State of Maharastra, 
A.I.R. 1962 S.C. 682. 

Confiscation oi goods by sea custom authorities under the Sea Customs 
Act does not bar proceedings under Foreign Exchange Regulation Act : 
Maqhool Hussain v. State of Bombay, 1953 S.C.R. 730 ; Thomas Dana y, 
S/aU of Punjab, 19G0 S.C.R. Supp. i S.C'K. 275, 276. . . . 


884. Confiscation of goods. ' . ' ' 

Confiscation of goods byscacustom authorities under section 167 ot 
the Sea Customs Act docs not bar the authorities from proceeding un^ 
section 23 of the Foreign Exchange Regulation Act.. The proce^lngs b^ 
fore the sea customs authorities cannot be called prosecution.^ The word 
prosecution for the purposes of article 20 would mean the starting of pro- 
ceedings in a criminal case and in this respect^ ord» of wnfis^rion can- 
not be called ^prosecution : Maqbool Hussain o. Slate of Bombay, 19o3 S.C.K. 
730. -- -- 
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885, Immunity under clause 3 of article. 20 when available. 
Clause 3 of arUcle 20 gives affect to the well , known old > established 

principle of Criminal law that no person accused "of. any offence, shall he 
compelled to be a witness against himself. What is prohibited by clause 3 
6f article 20 is testimonial compulsion. The protection afforded to an accused 
person in so fw as it covers the phrase "to be a tvitaess” is not mwely.ia 
respect of testimonial compulsion in the court room but it may Textend to 
compelled testimony previously obtained from him : Shartna v. Shathh A.I.R*- 
1954 S.C. 300. - ■ 

Where confession is made withont any threat or indncement it cannot 
be said that a person is being forced to be a witness against 'himalf. It 
h^ been held in a Supreme- Court' case that where confession has been 
obtmned under coercion, it may not technically amount to compelling him 
to be a witn^ in his o\vn case though the use of coercion may be ah- 
*2 principles of criminal jurisprudence • : Kal;ii<iii 

V. State of A.I.R. 1953 S.C 131. - The prohibition contained in daase 

3 is applicable to all rases including those which originated befwe the consti* 
totionand pffiding at the time of the coming .into faice of the coastitu- 
rioa . SAiv Bhah^ur v. SlaU of UUar Pradesh. A. I. R; 1953 S. C: 

io w'bldi constitutional Inimunity may be invoked 

Si a persoh is accused of 

Uw under Penal -Law or any ether locator special 

M^*ered\v *««•>“ 2« ot the Companies Act. 1956 aranot 

M\«Q by article 20 3) : l\,arayatf Lai v. Maneek AIR 1961 S.C. 29. 

=.y discfeor. „,ad.mth,5ipr.> 

886. Protection when available. 

regard toffiStare “if the question with 

determined- The protection is 

Mdei the Penal Code or any Si T" "Jl'* 

fX'5Sy-S"Lf®!?sr^^^ 

SM.K I354S.C.E.107hheCoarr;bS;ed; .• ''' 

■' ■.Si'o'i'S' “!'a ''■« ll!. protection in 

■ S? . - th?. • T‘- ? P™<>»“d is conSned to what ttani 

‘ ■ 'o(?l ii £ a Tie phrase used in article 

.7. to be a witness and not to -aoDear as a witness-" 

M it i^rTS « a<=c“sed in so far 

^ S rL^t „/? ‘r t’e a witness' is not merely 

^ the Court room but 

from him” ^ testimony previously obtained 
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Iq this case the Coart held that the protection was available to a 
a perwn coapeUed to produce’ incriminating docnmenis' under Fco^gn 
^change regulation as seen as the first Infcimation report is Icdged in .which 
the person is recorded as accused. ' - ' f 'C - • 

-- Article 20(3] cannot be applied to.a proceeding where a general, inv^tl* 
gation in held, even though as aresolt of the general investigation specific 
accosation may subsequently resnlL This article will apply only whra'a 
person is an accused persoru 

v-c 1 q tbe;light of ; this: it may< be stated that any statement which 
a -person may-be. required to make onder Foreign Exchange Regu- 
lation Act, 1947 or: any public examination of the promoters of a Bank* 
mg Company under sectiQn-45(g).of the Banking Companies Act cannot be' 
protected by the imrannity afforded by article 20(3). 

^ . 887. , Compelled to be a witness. 

' ' • Compnlslon'is an essential ingredient of clause (3) of article 20 of the 
Constitution. *' But a positive -Tolationalactwbich. furnishes evidence 
IS testimony and testimonial - compnlsion connotes coercion which proenres 
the • p^uve ' “TOlitional evidentiary • acts of the person. Where a 
person is oof bound to- answer the qnestlon there^ is no compulsion: 
Vastgfr jv.- 5/d/e • <?/ AfaJras, ■ A. I. R. I960- S. C. 7S6. Where 
an accused under pain of penalty is asked' to produce certain docoments, 
immnnity is a\'ailable ; ShariM v. 5d/<s&. 1954 S. C. R. 1077. 

8S8. Accused if can be a witness on his ovm behalf. 

In India with the amendment of Crimioal Procednre Code by Act 23 
of 1955, section 342 (a) has been added wbich enables the arenred to be a 
witness on his own behalf. Unless the version given by the accosed can 
be proved false beyond reasonable doubt it sbonld be accepted. Bate Singh 
V. otdi« oj Af. P., A. I. R. 19S3 Id. P. 247. An accused ean be convicted on 
the basis of his own statement if bb evidence supports the version given 
by the prosecution : Vijendra v. Slate of U, P. A. 1. R. 1963 S. C. 247. 

889. Production of documents. 

The evidence which falls under article 20(2) of the Constitution is both 
oral and documentary. If a person is compeUed to produce documents wbich 
may go against him it may contravene article 20(3) Sharma v. Saiish, 1954 
S. C. R, 1077. . 

890. CorporaticD, if person. 

The term person has not been defined in the Indian Constitution but 
there Is no doubt that a corporation is a person for the purposes of article 
20(3). Sharma v. Saiish, 1934 S. C R. 1070.* 

891. Retracted Confession. 

Article 20(3) does not apply to retracted confession. Puran v. Slate of 
Punjab, A- 1. R. 1953 S. C. 459. Kola Vanli v. Slate of Bimachat Pradesh, 
1953 5. C. R. 540. It may be seen however, that a retracted confession is 
not suficient to lead to conviction unless there is some other corroboration. 
hlulku Svami v. State sj .IToiras, A. L R. 1954 S. C. 4. 


•See Triplex Glass Company v. Lancgaye Glass Limtled 1939 2 All E. R. 

613 . 
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892 Section 27. Evidence Act if constitutional, 
li the sell incriminatory Infonnation has been given by an accused person 
without any threat, that wtU be admissible in evidence and that will not be hit 
by the provisions oi cl. (3) of Article 20 of the Constitution for the reason that 
there has been a compulsion. It most, therefore, be held that the provisions 
of S 27 of the Evidence Act are not withm the prohibition aforesaid unless 
compulsion had been used in obtaining the information , Stale of Bombay 
V. Kaih, A. I. R. 19bl S. C. 1808 

A power of search and selzore is in any system of jorisprudence an over 
riding power of the State for the protection of social secnnty and that powe- 
is necessarily regulated by law. Sharma v. Saiish Chatnier, 1954 S. C. R 
1077. Thus there is no protection under the Indian Constitution against search 
and seizure and the matter has been left to the discretion of the legislature. 
Hie Court observed m Sharma’s ease. 

*'\Vhen the Constitution makers have thought fit not to subject 
such regulation to Constitutional limitations by recogaiticn 
of a fundamental right to privacy, analogous to the American 
Fourth Amendment, we have no jurisdiction to import it. 
into a difierent fundacneotal right by some proems of strained 
Constitution. Nor Is It legitimate to assume that Constitu- 
Uoaal protection under Article 20 (3) would be defected by 
statutory provtston of sear^es*’ 



CHAPTER XVIII 
PERSONAL LIBERTY 


SYNOPSIS 

S93 Meaning o! personal liberty Article 19 

894 There is no deprivation of personal liberty if a 
man is under detention under some latv 

895 Right to live 

896 Deprivation of personal liberty 

897 Articles 21 and 22 

898 Procedure established by laiv 

899 Executive Instructions arc not covered by the 
del Qition of law 

900 Article 22 Arrest distinguished from protective 
custody 

901 Right to be defended by a pleader 

902 lilagistrate means magistrate acting as court 

903 Detention by private individual is not covered 

904 Right to appear in examination is not covered 

905 Production within 24 hours is mandatory 

906 Imprisonment or detention under some law is not 
a lestnction under Article 19 

907 Alts 20 to 22 gurantee entire protection of person- 
al liberty, regarding substantive and procedural law 

908 Protection provided by Article 20 to 22 is that life 
and personal liberty cannot be aSectid except 
under valid law 

009 Seven heads of fundamental nghU 

910 Articles 20 to 22 put restrictions on Stat control 
m case of deprivation of life and liberty 

911 Artvcles 20 to 22 contean tbe entire juatectioaol 
bfe and liberty 

9 12 Reasonableness of law can be determined by Courts 
under Article 19 but not of law relating to 
deprivation of life and bberty 

913 Articles relating to right to freedom must be 
considered together 

914 Article 19 docs not protect detention under some 
Uw 
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915. Article 19, how to be read. Legislation must be 
ircctly in respect of the fundamental rights 

916. Some instances 

893. Liberty Meaning of, Article 19. , . • 

Liberty Consists in doing vvhat one desires bat the liberty of the indivi- 
dual must be limited and an individual must not make himself a nuisance to 
others. Man as a rational being desires to do many things but in a civil 
society his desires have to be controlIe«L regulated and reconciled with the 
exercise of similar desires by other Individuals. Liberty has, therefore, to 
be limited in order to be efjectively possessed Accordingly, Article 19 while 
|•ua:anteelIlg some of the most valued phases or elements of liberty to every 
citizen as civil rights, provides for their regulation for the common good by 
the State imposing certain restrictions on their exercise. The power of 
locomotion is no doubt an essential element of personal liberty which means 
freedom from bodily restraint, and detention in jail is a drastic invasion of 
that liberty. Article 19 does not refer to Ireedom of movement simplkiter 
but guarantees the right to move freely "throughout the territory of India." 
Article 19(1) similarly guarantees the right to reside and settle in any part 
of territory cf India, and cl. (5) authorises the imposition of "reasonable 
restrictions" on these rights in the inferests of the general public 
or for the protection of the interests of any Scheduled Tribe. Read- 
ing these provisions together, it is reasonably clear that they 
were designed primarily to emphasise the factual unity of th« territory of 
India and to secure the right of a free citlz^i to move from one place In 
India to another and to reside and settle in any part of India unhampeted 
bv any barrier which narrmnninded provincialism may seek to interpose. 
The ues of the word "restrictions" In the vaious sub clauses seemes to Implv 
in the context, that the rights guaranteed by the .Article are still capable of 
being exercised. 

Read as a whole and viewed In its setting among the group of provi- 
sions (Articles 19-22) relating to Right to Freedom, Article 19 seem* 
to pre-suppose that the citizen to whom the possession of these 
fundamental rights is secured retains the substratum of personal freedom on 
which alone the enjoj'ment of these rights necessarily rests Gopaln's case. 

894. There is no deprivation of personal liberty if a man is under 
detention under some law. 

The right to acquire hold and dispose of property caauot be exercised 
^ regards movable properties and even as regards’ immovables if a person 
is under detention because he cannot acquire or dispose of them fronz be- 
hind the prison bars nor could be bold them in the sense of exercising rights 
of possession and control over them which is what the word seems to mean 
m the context. But where, as a penalty for committing a crime Or other 
wise the citizen is lawfully deprived of his freedom there could no longer 
hi* exercising or enforcing the rights referred to in cL 
(1). Uepiivation of personal liberty in such a situation is not within the 
purview of article 19 at all but is dealt with by the succeeding Art’cles 20 
and2J; Gopalan v. S^e of Madras, 1950 S. C. 27. 

895. WghttoVive 

The right to live is the most fundamental of all rights. But in the 
very nature of things this right is most difficult to dehne-and its 
protection only is contained in the form of a declaration that no person 
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fbalj be deprived of it except by due process of law or by authority of 
law : C^palany; State, A. I. R. ISJSO S. C. 27. 

896. Depriving of Personal Liberty 

The.Avord deprivation indicates the loss of personal liberty which 
is a total loss. And it is to be viewed as contrasted with a mere 
restriction on personal liberty r Gopalan v. Stale, A. I. R. 1950 S. C. 27. 
This is applicable not only to the initial deprivation of the personal 
liberty of a citizen, but the continuation of the deprivation of personal 
liberty must' also be according to the procedure established by law. 
Articles 19 and 21 deal with different subjects. Where the question is 
cf total deprivation then it falls exclusively within the scope of 
Article 21. and, Article 19 deals only with certain important individual 
rights of personal liberty and the' restriction that can be placed upon 
the right : Copalan v. Stale, A. I. R- 1950 S. C. 27. Article 19 protects 
the freedom of the citizen though at the same time it empower the State 
to impose restrictions where necessary. Article 27 time on the other band 
enables the. State to deprive individual of his life and personal liberty 
sp far . as it is in accordance with procedure established by law sub- 
ject to the provisions of Articles 19 and 22. A. I. R. 1952 S. C. 252. 

The validity of the law where article 21 alone applies'cannot be 
tested in the light of the provisions of the Article 19 : Collector of 
Uoiabar; v. Hajee A. I. R, 1957 S. C. 688. Artfclel9 de^s with the rights of 
ue citizens paly when he is free, but when a person has ceased to be 
wee: whether’ under Preventive or Punitive, Legislation Article 19 cease 
bave' any applicability : Gopalan v._ Stale, A. I. R. 1950 S. C. 27. 
Where a person has been detained under the Preventive Detention 
Act 1950 and this detention has been ordered for the purpose of-pre* 
Venting him 'from making speeches, it was held that Article 19 has no 
applicability. It {is Article 21 which governs the matter; A. I. -R. 
1951 S. C. 270. There may be some conflicts and illogolicalities, real’ 
or supposed, there may be some anomoly but such anomoly is inherent In the 
structure and language of the relevant articles whose meaning and effect 
cow been settled by law Courts and the Courts should not try to 
oisTOver these supposed aoomolies while interpreting law : Ram Svtgh 
others v. The State of Delhi and another, A. I. R. 1951 S. C. 270 
The words ■ personal, liberty as they stand in their- relation to Arti- 
cle 2l do not mean only liberty of the person but mean liberty or 
toe rights attached to the person. Thus the words ‘personal liberty’ 
we capable of Including the rights mentioned in Article -19. for the 
Constitution has been drafted in such a way as to treat the two rights 
distinct. Not only this, it provides for them separately in two 
aiffereut articles. Article 19 'does not apply to a law authorising the 
oeprivation of personal liberty though the rights granted under Article 
) K during the progress of such deprivation. Personal 

liberty- IS identical with freedom of movement, sometime also called 
Ireedom of locomotion. 'There is distinction between the expression 
freedom as used in Article 19 and the words personal liberty as used in 
^tide '21 : A. K. Gopalan v. State of Madras. A. I. R. 1950 S, C. 27. 
fn ordinary language personal liberty means liberty relating to or con- 
ceming the person or body of the individual and the persona! liberty 
this sense is the antithesis of physical restraint. It is thisncgtive 
right of not. being subjected to any form of physical restraint that 



284 Supreme Court on Constitution of India 

constitutes the essence of peronal liberty and not mere frfee^in-^td 
move to any part of Indian territory- The constituent 'Assembly- de- 
liberately used the words personal liberty and not liberty alone which 
is capable of having a wider meaning. This right to the safety of 
one’s life and limbs and to enjoyment of personal liberty in the sense' 
of freedom of physical restraint of sort is the inherent birth rights 
of a man. The essence of these rights consist in restraining others 
from interfering with them and they cannot be described in terms of 
freedom to do a particular thing. A. K, Gopalan v. Stale of Madras 
A. I. R. 1950 S. C. 27. 

897* Articles 21 and 22 

Article 22(1)(2) is a sort of limitation on the right gaaranteed by 
Article 21. 11 the 'procedure mentioned in those articles is followed 
the arrest and detention contemplated by article 22 (1) and (2) although, 
they infringe the personal liberty of the individual will be legaL There is a. 
significant dif!erenk.e in the wording of article 19, 20, 21 and 22. Under, 
articles 21 and 22 the restriction is not on the freedom but restriction is on. 
the power of the State to take away the liberty ; A. K. Gopalan v. Stale of 
Madias. A. I. IL 1930 S. C. 27. 

898. Procedure EstaLLshed by law. 

The expression procedure established by law denotes an enacted law.ai^ 
not law Id the abstract of the principle of natural justice. The expression ia 
to be given the fiuid meaning of the expression due process of law under tbg 
American constitution. It is not to be given a wider or extended meaningi 
Collector of Malabar v. Erimmal EfiraAtm ffd/rr, A. I. R. 1957 5. C. 6^; .'f7 

The expression taw as used in article 21 does not denote law ig thn 
abstract sense, or what is known as Jus. It means enacted law or what 
i* commonly tetmed as lex. The mere fact that the word law occurs in ths 
expression due process of law as used in the American Constitution, and 
piocedute astablisbrd by law as used in Indian Constitution it does 
not mean that the meaning of tbe word law as given by the American 
Courts must be imported into while interpreting the Indian Constitution 
and specialy article 21. The procedure under article 21 must be one 
established by general law of procedure and it must not be a mere adhoc 
efange made for a special purpose on special occasion; Gopaln v. Stale. 
A. I. R. 1950 S. C. 27. The expression refers to the procedure prescribed 
by any law which is duly made. This expression is not confined to the 
procedure contained in any • particular statue such as civil or criminal 
procedure code. It Is open to the Union Parliament or other State Legis- 
latures to alter tbe prescribed procedure and such amended procedure will 
also be procedure established by law so far as article 21 is concerned 
S. Krishan & others V. the Slate of Madras, A. I. R. 1951 S. C. 301. The 
word 'procedure’ as used in article 21 do not make this article a merely 
procedural provision. Process of procedure in this connection refers to both 
the act and the manner of proceedings to take away the personal liberty or 
life of a citizen. Procedure means manner and form of euforcing the law. 
It must be taken to signify some step or method or manner of proceedings 
which may ^ead upto the deprivation of life or personal liberty. 

The atlici^onfers only protection against executive authority and not 
against legislatUK. .i.K. Gopalan V. SiaU of Madras A. I. R. 1950 S. C. 27. 
It may be said ta^ the executive cannot taka away life and liberty of a 
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person upon its own responsibility, unless it has the support of some legal 
provision for doing so and as it is acting within the four comer of the lawv 
There is no doubt that the power of the legislature to control the rights 
conferred' by article 21 but at the same time it must also be kept m view 
that the position in point of law in England ts not different inspite of the 
supermacy of the Parliament, which has not been ^own to legislate against 
well recognised canons of natural justjce accepted as such in all civilised 
nations. The State must act within the fonr comers of the law in any 
proceedings affecting the life or liberty of a person. This articie has added 
nothing new to the existing procedure. It has only gnaranteed a principle 
which is Well known to the jurisprudence and which was well established in 
this" country. J^'arsijan Singh v. State of Punjab A. I. R. 19S2 S. C. 106. 

The Court must see that the law under which the action is being taken 
is a valid piece of legislation. The faw must have been passed by legis- 
lature which is competent to do so and at the same time it must not 
violate fundamental rights of the constitution. Thus where a law • violate 
article 14 that is the right to equality then such a law must be declared ' as 
bad. Collectcr of Maiabof-v.-Erimmai Ebrahim Hajee A, I. R. 19S7 S, C. 
6S8. Viihiea .Hath v. Stale of Uttar- Pradesh : A. I. R. I960 S. C. 67. 
Gopaian v. StaU_of Ma dras t A. I. R. 1950 S. Ck 27. K. Kathi Rantng^ pMcai 
V. Stale o/( Saurashlra. A. I. R‘ 1952 S. C 123,' \\'here a law does not eicpr^ 
ssly limit a. fundamental .-right, the^Courts cannot import the oatioo- of 
spirit of constitution while interpreting such -a law. A punitive' statu^ 
should never.be vague. A person must be in a poVtipn to know as to what^ 
he is to do and what he has not to do. TbeO^urt must also-see to thg 
procedure required bylaw and -unless the procedure is followed' a-pefson 
cannot be deprived of his life or personal liberty A. K, Gopdan v.' Std* of 
Madras A. I R. 1950 S. C; 27. UTiere a* law enables the executive to 
deprive a pel son of bis personal liberty at its own sweet will such a law is 
bad. -It is not necessary to mention every, detailed step of the procedure 
the I discretion of deciding as to what should be .the procgdum 
left to the legislature. The legislature'-can modify a law in any manner 
and at any time it thinks fit. An Act which empowers the 'State to 
try offence by a special Court, cannot be called unjust or invalid. Kaihi 
Ratting Rawalv. Stale of Saurashtra1A.J.’Ii. 1952 S. C. 123. It is the duty 
of the Court to see that requirements are fuliilled. ■ Alahhan Singh v. Slate 
of Punjab • A. I. R. 1952 S. C. 27. IVhere the deprivation of personal liberty 
is not according to law, or according to the procedure established by law, 
the Courts- must order the release of - the detained person. Maqbool Uussian 
v. State of Botnbay A. I. R. 1953 S.C. 225. -Where the Government has been 
given the power to arrest a man under an Act if it is satisfied that the 
activities of such a person are subversive, it is not necessary for the executive 
to prove the existence of reasonable grounds for its satisfactiou.whea the 
matter goes before the Court, but the Court can examine the malifides or 
bonafides- of the order made by' the GovemmeaC Ashutash Lahry 't.The 
Stale of Dcljit A. I. R. 1953 S. C.'4S1. But where a statue says that a cer- 
tain officer can arrest a person if' there is a reasonable suspicion, he must 
prove before the Court 'that his suspicion was reasonable. ..Where a 
person is detained under a law and their is no trial and where the law 
says that the detesue must be supplied with the grounds of detention, the 
grounds should not be vague. Where a reason is given for the: detention of 
a peison and that reason falls outsit the scope of the act under which the 
detention is ordered, the order detaioJog that person is vitiated. . 
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“Procedure established by law*' means procedure prescribed by Jhe law, 
made by the Parliament or the Stale I-egislatnre- We cannot construe this 
expression in the light oi phrase "Due Process of Law" as used in .the 
Arnerican Constitution. Under Article 21, law does not incude 
natural justice. A.K. Gopalan v. Slate of Madras., 1950 S C. R. 83. 
The procedure prescribed by law can be changed by amending the law. 
S.Knshnaelc.v. State of Madras. 1951S.C. R. 639. Liberty of a person 
cannot be away without having recourse to procedure established by 
law. MakJtan Singh Tarsikkav. Stala of Punjab, 1952 S, C. R. 
meanings of the word •'life"and "person liberty” were exp'ajned in Kharak 
Singh V. SlaU of 17. P. tic. 1964 1 S. C. R. 242 : A. I. R. 1963 S. C. 1295. 
Personal liberty can be taken away if arrears of tax are not paid. Thus 
section 48 of Madras Revenue Recovery Act 1964 was held to be yatid. 
Similarly, Section 46 (2) of the Indian Income Tax Act does not violate any 
provision of the Constitution. Pursholam Govttidji Halai v. M. Desat, 
(1955) 1 S. C. R. 837; Collector of Malabar v. Erimmal EbrahitH Hajji, 1957 
970. 


' 899. Executive Instructions are not covered by the definition of-law. 

Liberty of a person cannot be taken away by having recourse to depart- 
mental instructions. U. P. Police Regulation 236 (a) was considered in 
KharakSinghv.StaUo/U.P. etc.. (1964) 1 S. C. R. 232 r A. I. R. 1963 
S. C, 1295. It was held that the provision of the said regulation so far as 
it enabled domiciliary visits was bit by Article 21 of the Constitution, 
because there was no law warranting such a course. Howerver, Article 21 
does not prohibit secret picketing of the dwelling oi suspected persons. 
According to the minority view, even this was bit by Article 21. 


900. Article 22, arrest distinguished from protective custody, 

Every case of physical restraint does not fall within the term 'arrest* as 
used m clauses 1 and 2 of article 22. It has only a limited significance. 
A. I. R. 1953 S. C. 13 : 1. L. R. 1953 Punjab 121. There are two tests 
to be applied before It may be said that the person is arrested. Firstly, 
the arrest must be by the executive. Where the arrest is under the order 
of the Court or under a ivarrant jssued by the Court it will net fall within the 
term anest as used in Article 22. Secondly it must boon an accusation of 
some ofience or some activities on the port of the arrested person which is 
considered as prejudicial. The Slate of Punjab v. Ajaib Singh. A. 1. R. 1953 
S C. 10. Where a person is taken into custody under the Abducted Persons 
Recovery & Restriction Act, 1949 for the purpose of reitoring that person 
tohisor her kin folk in Pakistan, It cannot be said that such restoration 
is arrest within the meaning of Article 22. Where a minor girl is removed 
from brothel under an Act which provides for the supressiou of immoral 
traffic, it cannot be said that such a removal is arrest. Where a person is 
wrongfully confined or-, where an abducted female is taken into custoday 
under section 100 or under section 552 of the Code of Crimnal Procedure, 
there is no arrest within the meaning of this article. Where a person is 
anested under the warrants issued by the Speaker of the State Legislature, 
the warrants being not judicial, the physical restraint impost upon that 
person will amount to arrest. But where the arrest is under warrant of 
a Civil Court in execution of a decree, snt^i an arrest being under judicial 
process will not come under the term arrest as used in article 22. The 
State of Punjab v. Ajaih Singh, A. I. R. 1953 S. C. 10; I. L. R. 1958 
Punjab 121. 
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901. Right to be defended b; a Pleader. 

, _ The right to consult and to be defended by legal practitioner of one’s 

choice is goaracteed onder claose 1 of article 22 to a person who is arrested. 
It wUl not apply to a person who is not arrested at alL In cases in which 
a person is not actually pnt under arrest but is only accosed of an odence, 
he may be entitled under section 240 of Criminal Procedure Court to be de- 
fended by a Pleader ; but this right can be taken away by legislative enact- 
ment as .it is not guaranteed by the Constitntloa. Where under the rele- 
vant law, an accn^ person, who is tried by Fanchayat Court, cannot eng- 
age a pl^der it was held by some courts that there was nothing tinconsti- 
tutlon^ about such law If the accosed has not been arrested or detained in 
custody at alL This right to be defended by a pleadef attaches to a persod 
on arrest and continues even when the person is released on giving secu- 
rity etc. This view has been over rated by the Supreme Court. Any 
provision of the Paacbayat Law prohibiting appearance of a legal practition- 
fc to defend the arrested person brought before the Fanchayat (or trial 
is violative of Article 22 (1). This was the case relating to section 63 of 
Madhya Bharat Fanchayat Act which was declared to be void, being in- 
consistent with Article 22(fJ. The StaUof MadhyaPradeihv. SholhaRam 
and ethers. Criminal Apperi 20 of 1955. decid^ on 22-4-1966. By. this 
case, the judgments given in A- I. R. 1952 AIL 924,. A.LR. 1957 Punj. 
149 and ^ I, R. 1955 Orissa 331 were over ruled. 

There is no guarantee that a lawyer should be engaged at State ex p ense 
avea la cases w^re death sentences imposed. The accused persons have 
no right to be defended by counsel proWded at public expexise Tara 
Singi V. The State A. L R. 1951 S.C. 441; Jaueublar Reddy w StaU of 
Byderabad. A-f.R.' 1951 S. C. 217. 

902. Magistrate means magistrate acting as court. 

The ^gistrate referred to io clause. 2 of article 22 means a Magis- 
Uate acting as a Court. , It is , necessary that a . person must 
be accused person who must be actually pn>daced before the Magistrate in 
order to obtain remand. .• ■> ■ . ’ 

Where a person was arrested in Bombay and was taken in custody in' 
he was'to be pradoced before the Speaker of the State 
^gislaUve Aaembiy to answer a charge of the breach of the privilege,* 

• that as the person was oor ^odaced before a Magistrate witb- 

m ^ hours be was entitled to release : Canpati Keshajrram Reddy v.- 
J\ajtsul Rasariaad the Stale of (JUar Pradesh A. I. R. 1954 S. C. 636. ! 

903. Detentioa by private iodividnaj is not covered.' I 

No writ petitiou can be fU^ if a person is detained in the the iU^al 

emtody of a private individuaL' In such a there is no qnestion of 
xio^tioa of Article 21. Thus no writ petition can be fO^ on ground' 
of attention of a dau^fer by his father : Sml. Vidkya v. Shimaraian Perma ‘ 
1955 (2} S.CR. 9^' - - 

^4. Right to appear io examination, is not covered. 

It was held by the Supereme Court t^t the claim of a Govemment’ 
servant^ to appear in examination is not cov^ed by the definition of "personal 
Uberty . No questicn of infriugm^t arises in such a case : Shi&sh BUar- 
Sang etc. v. Stale oj Rqjaslhan and oAers, Civil Writ Petition No. 34 of 
1959 - . - ■ . 

90S production within 24 hours IS mandatory. 

A Person anested must be produced before a couri within 24 boors as 
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required by Article 22 (2) of Constitntion, otherswise the accused person 
win be released. Thus where an accused person was ’ detained in 
secret dustody and was not proluced within 24 hours after arrest, he was 
released on the ground that article 22 (2) was infringed. Gunupati Keshva 
Ram Reddy v Na/isul Hassan etc. A.I.R. ' 1954 S. C. 626, but if the person 
coDcemed is produced in the High Court within the specified period, it does 
not Diake any difference that he was not produced before the nearest Magist- 
rate : Stale of U. P. v. Abdul Samid, X962 Supp (3) S. C. R. 916 : A‘. I. R. 
1962 S. C. 1506. 

906. Imprisonment or detention under some law is not a restric* 
tion under Article 19. 

Article 19 guarantees to the citizens the enjoyment of certain civil 
liberties while they are free, while articles 20 to 22 s*cure to all per- 
sons, citizens and non-citizens, ccrtair» constitutional guarantees in re- 
gard to punishment, and prevention of crime. Different criteria are 
provided by which to measure legislative judgments in the two fields 
and a construction which would bring within Article 19 imprisonment 
in punishment of a crime committed or in prevent! jn of n crime thea- 
tend would make a reducito ad ufisnri/Hia of that provision. If imprison- 
ment were lobe regarded as a restriction of the right mentioned in 
Article 19 (l)(d}, it would equally be a restriction on the rights men- 
tioned by the other sub-clauses of clause (I) with the result that all 
penal laws providing for imprisonment as a mode of punishment would 
have to run the gauntlet of clause (2)(6) ^fore their validity could be 
accepted. 

Article 19 of the Constitution give a list of iudividual liberties 
and prescribes in the various clause the restraints that may be placed 
upon them by law so that they may not conflict with public welfare 
or general morality. On the other hand Articles 20, 21 and 22 are 
primarily concerned with penal enactments or other laws under which 
personal safety or liberty of persons could be taken away in the in- 
rests of the society and they set down the limits within which the 
State control should be exercised. Article 19 uses the expression freedom 
and mentions the several fonns and aspects of it which are secured to 
individuals, together with the iunitations that could be placed upon 
them in the general interests of the society. Articles 20,21 and 22, on 
the other band, do not make use of the expression freedom and they 
lay do-ra the restnetions that are to be placed on State Control where 
an individual is. sought to be deprived of his life or personal liberty. 
The right to the safety of one's life aod limbs and to enjoyment of 
personal liberty in the sense of freedom from physical restraint and 
coercion of any sort, are the inherent birth rights of a man. The 
’'essence of these rights consists in. restraining others from interfering 
with them and hence they cannot be described in terms of freedom 
to do particular things. There is also no question of impQ^log Ijmitit on 
.the activities of individuals so far as the exercise of these rights is 
- ' ' concerned. For these reasons, these rights have not been mentioned 
in Article 19 of the Constitution. An individual can be deprived of his 
life or personal pberty only by action of the State either under ' the 
provisions of any penal enactment or in the exercise of any other co- 
coercive process vested in it under law. What the Constitution does 
therefore is to put restrictions upon the powers of the State, for pro- 
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tecting the rights of the individuals. The restraints on State authority 
operate as guarantee of individual freedom and secuie to the people 
the enjoyment of life and personal liberty which are thus declared to 
be inviolable except in the manner indicatad in these articles : A. K. 
Gopalaii V. Stale oj Madras, A. I. R. 19SC S. C. 27. 

A person who was taken into custody under section 4 of the Abducted 
Persons ^{Recovery and Restoration) Act of 1949 was held to have no protec- 
tion under Article 22 (1). The piotection under the Article is given against the 
act of executive when arrest is made without having recourse to a irarrant 
by a Court : Slate of Punjah v. Ajaib Singh etc. 1963 S. C. R. 254. Sirailary 
arrest, made for recovering taxes, is not covered by Article 22 : Collector of 
Malabar, v. Airt Mai Bhrihim Haji. 1957 S. C. R. 970. 

907. Articles _ 20 (o 22 guarantee entire protection of personal 
liberty, regarding) substantive and procedural law. 

The group, of Articles 20 to 22 embody the enthe protection guaran- 
teed by the Constitution in relation to deprivation of life and personal 
liberty both with regard substantive as well as to procedural law. It 
is not correct to say that Article 21 »s confined to matters of procedure 
only. There must be a substantive Jaw, under which the State is em- 
powered to deprive a man of his life and personal liberty and itJ:h Jaw 
must be a valid law which the legislature is competent to enact with- 
in the limits of the powers assigned to it and which does not trans- 
gress any of the fuaaamental rights that the Constitution lavs down, 
Thus a person cannot be convicted or punished under an ex- post facto 
law or a law which compels the accused to incpminate himself in a 
criminal trial or punishes him for the same offence more than once. 
These are the protections provided for bv Article 20. Again a law pro- 
viding for arrest and detention must conform to the limitations prescribed 
by clauses (1) and (2) of Article 22. These provisions indeed have been 
withdraivn expressly in case of preventive detention and protections 
of much more feeble and attenuated character have been substituted in 
their place; but this isaquestion of the policy adopted 'bv the Con- 
stitution.A. if. CopafjM V. Slate of Madras. A.I.R. 1960 S. C. 27. 

903. Protection provided by Articlrs 20 and 22 is that life and 
personal liberty can oat be affected except under valid law 

With regard to life and personal liberty the Constitution' guarantees 
protection to this extent that no man could be deprived of these 
rights except under a valid law passed by a competent legislature with- 
in the limits mentioned above and in accordance with the procedure 
which such law lays down. Article 19. on the other hand, enunciates 
certain particular forms of civil liberty quite independently of the 
rights dealt with under Article 21. Most of them may be connected 
with or dependant upon personal liberty but are not intentical with it. 
and the purpose of Article 19 is to indiute the limits within which the 
State could by legislation intpose restrictions on the exercise of these rights 
by the individuals^ The reasonableness or otherwise of such legislation c%n in- 
deed be determined by the Court to the extent laid d /wn in the several claus- 
es of Aif. 19, though no such review is permissible with regard to Jaws relat- 
ing to. deprivation of life and persomd liberty. This may be due to the 
fact that life and personal freedom constitute the most vital and essen- 
tial rights which people enjoy under any State and in such matters the 
precise and defin'tc expression of the intention of the legislature has 



290 StTPBEsiE Court on Constitution of India 

been orefened by the Constitution to thev^iable standards which _the 
judiciary might laydown. The proper test for determining the validity 
ol an enactment under which a person is sou^t to bo deprived ol ms 
life and personal liberty has to be found not in Article 19 but m the 
three followbg Articles of the Ctmstrtution, Article 20 of course 
has no application so far as the law relating to preventive detention 
is concerned s GoPoinn v. Staii of Madras, A. I. R. 1950 S- C. 27 page 
93 : 1950 S. C. R. S8. 

909 Seven heads of FundameQiat rights. 

Part III is headed and deals with ''Fundamental eights” under seven 
heads, besides, “General” provisions Articles 12 and 13 namely, (I) “Right” 
to Equality” (Aiticies 14 to Wj (2) "Right to Freedom” (Articles 19 to 22) 
(3) Rights against Exploitation** (Articles 23 and 24 ) (4) "Right to Free- 
dom of Religion" (Articles 25 to 28), (5) “CuUnral and Education Rights" 
(Articles 29 and 30) (6) -Right to property" (Article 31), (7 Right to Con- 
stitutional Remedies (Articles 32 to ^). Under the heading “Right to 
Freedom" are grouped four Articles 19 to 22 Article 19 (1) is in the follow- 
ing terms 

(1) All citiKiis shall have have the tights 

'(a), to freedom of speech and expression : 

(b) to assemble peaceably and without aims ; 

(c) to form associations or unions ; 

(d) to move Iteely througbjut the territory of India; 

(e) to reside and settle in any part of the territory of India ; 

(f) to acquire hold and dispose of property ; and 

(g) to practise any profession, or to carry on any occupation trade 

or business. 

It will be noticed that of the seven rights protected by Cl. (1) 
of Article 19. six of them, namely (a) (b) (c) (d) (e) and (g) are what are 
said to be rights attached to the person (Jus personarum), I^e remaining 
items namely (f) is the right to property (jus rerum) U there were nothing 
else in article 19, these rights would have been absolute rights and the 
protection given to them would have completely debarred Parliament or any 
of the State Legislatures from mabing any law taking nway or abridgitig 
any of those rights. But a perusal of article 19 makes is abundantly clear 
that none ol the seven rights enuraerated in ct. ( 1 ) is an absolute right 
for each of these rights is liable to be curtailed by laws made or to be 
made by the State to the extent mentioned in the several clauses (2) to 
(6) of that article, Those clanses save the power of the State to make 
Jaws imposing certain specified Te^trictions on the several rights. The net 
result is that the unlimited legislative power given by article 246 
read with the different legislative lists in schedule 7 is cut dowji by the 
provisions of Article 19 and all laws made by the State with respect to' 
these rights must in order to be valid, observe these limitatio-'s. Whe- 
ther any law has in fact transgressed these limitations is to be ascertain- 
ed by the Court and if in its view the restrictions imposed by the law are 
greater than what is permited by clauses (2) to (6) whichever is appli- 
cable, the Court will declare thesatne to be unconstitutional and, there- 
fore, void under Article J3. Here again there is scope for the application 
of the intellectual yardstick of the Court, If, however, the Court finds 
on scrutiny, that the law has not overstepped ^e Constitutional limita- 
tions. the Court will have to uphold the law whether it like the law or 
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not. GopiUin v, SWs 0 / .UairJs, A. L R. 1950 3. C. 27 at page No. 109 : 
1950 S. C. R. 88. 

It seems that Article 19 oi the Constitutioa gives a list of individnal 
liberties and prescribes in the various clauses the restraints that may be 
placed upon them by law. so that they may not conflict with public wel- 
fare or general morality. 

910. ' Articles 20, 21 and 22 put restrictions on State Control in 
case of deprivation of life and liberty. 

Articles 20, 21 and 22 are primarily concerned with penal enact- 
ments or other laws under which personal safety or liberty of persons 
Could ' be- taken away in the interests of the society and they set down 
the limits within which the State control should be exercised. Article 19 
uses the expression freedom and mentions the several forms and aspects of 
it. which are secured to individuals, tc^ether with the limitations that could 
be placed upon them in the general interests of the 'society. Articles 
20, 21 and 22 on the onher hand do not make use of the expression "freed- 
dom". and they lay down the restrictions that are to be placed on State 
control where an individual, is sought to be deprived of his life or personal 
liberty; .The right to the safety of one’s Me and limbs and to enjoyment 
of personal liberty in the sense of freedom from physical restraint and coer- 
cion of any sort, are the inherent birthrights of a' man. The esHnce of 
of these rights consists in restraining others from interfering with them and 
hence they cannot be describsd in terms of "ifeedom” to do particular 
things. There is also no question of imposing limits on the , activities of 
Individuals so for as the exercise of these rig.hts is concerned. An indtvjdu* 
alcan be deprived of his life or personal libirty only by action of the 
SUte. either under the provisions of any penal ensctnint or in the exercise 
of uy other cocercive procees vested in it under law. What the Consti* 
tution* does, therefore, is to put restrictions upon the powers of the State 
lor protecting the rights of the individuals. The restraints on Stato autho- 
rity o;)erate as guarantees of individual freedom and secure- to the people 
the , enjoyment of Aife and personal liberty which are thuadeclaied to be 
Inviolable except In the manner indicated in these Articles Gopalan'3 case, 

911. Articles 20 to 22 contau) ■ tbe entire, protection of life and 
liberty. 

The group of Articles 20 to 22 embody tbe entire protection guaranteed 
by the Constitution in relation to deprivation of life and personal lierty 
both with regard to substantivaar well as to proceduial law. It is not 
correct to say that Article 2! is confined to matters of procedure only. 
There must he a substantive law under which the state is empowered to 
deprive a man of his life and personal liberty and such law must be valid 
law which the legislature is competent to enact within the limits of the 
frowers assigned to it and which does not transgress any of the fundamental 
rights that the Constitution lays down. Thus a person cannot be convic- 
ted or punished under an e.x post facto law or a law .which compels the 
accused to incriminate himself in a criminal trial or punishes him for 
the same offence more than once. These are tbe protections proinded for by 
Article 20, Again a law providiog for arrest and detention must conform 
to the Imitations prescribed by ck . id (2) of Article 22. These pro- 
visions indeed have been witbdry ^ /{ssly of preventive d»fen- 

tion and protections of much znor 'iand attenuated cipfar"' -e 
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been substituted in their place, but this is a question of the policy adopt- 
ed by the Constitution with which the Courtis not concerned. The posi- 
tion, therefore, is that with regard to life and personal liberty, the Consti- 
tution guarantees protection to this extent that no man could be deprived 
of these rights except under a valid law passed by a competent legislature 
within the limits mentioned above and in accordance with the procedure 
which such law lays down. Article 19, on the other hand, enuniciates cer- 
tain particular forms of civil liberty, quite indepently of the rights dealt 
with under Article 21. Most of them may be connected vvith or dependent 
upon personal liberty but are not Idrnlical svilh it, and the purpose of 
article 19 is to indicate the limits within which the State could by legis- 
lation, impose restrictions on the exercise of these tights by the dividuafs. 
Copulan V. Slate cf Madras, A.I,R. 1930 S. C. 27. 

912. Reasonableness of law can be determined by courts under 
Article 19, but not of law relating to deprivation of life and liberty. 

The reasonableness or otherwise of such legislation can be determined 
by theCouit to the extent laid down in the several clauses of Article 19. 
though no such review is permissible with regard to laws relating to depri- 
vation of life and personal liberty. This may be due to the fact that life and 
personal freedom constitute the most vital and essential rights which people 
enjoy Gopalan v. Stale ef Madras A. I. R. 1950 S. C. 27. 


913. Articles relating to right to freedom must be considered to 
gether. 

Articles collected under the caption "right to frerdom’* have to be 
considered together to appreciate the extent of the Fundamental Rights. 
In the first place, it is necessary to notice that there is a distinction bet- 
weeo fights given to eftirens and persons. This is clear on a perusal of 
the povlsions of Article 19 on the one hand and Articles 20, 21 and 22 
on the other. In order to determine whether a right is abridged or infri- 
nged it is first necessary to determirie tS* extent of the right given 
by (he Articles and the Jimitatioci proscribed in (he Articles themselves 
permitting its curtailment •. A. K. Gopalan v. StaU of Madras A.I.R 1950 
S C, 27. 


914. Article 19 docs not protect detention under some law. 

Where it was contended that as the preventive detention order results 
in the detention of the applicant in a cell and it was further contended 
that the rights specifi^ in Article 19 (I) (a}(b)fc)(d)(e) and (g) have been 
infringed, because of his detention and he cannot have a free right to speech 
as and where he desired and that the rights mentioned in sub els (b)(c)(d), 
(e) and (g) will be infringed, it was observed that if this argument were 
to hold good in a case which deals with preventive detention, it should 
also be applicable to the case of punitive detention also, to any one senten- 
ced to a tMTU of twipiisooTntTA Tandtt the relevant section ot the Tenat 
Code, and that so considered the argument must clearly be rejected. In 
spite of the saving els (2) to (6) permitting abridgement of the rights conn- 
ected with ^ach of them, punitive detention under several sections of the 
Pencal Code e. g. for theft, cheating, forgery and even ordinary assault, 
will be illegal, unless such conclusion necessarily follows from the Article. 
It was held that such construction should be avoided and such result is 
clearly not the outcome of the Constitution : A. K. Gopalan v. Stale of 
Madras, A.l.K. 1950 S.C. 27. ^ 
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915. Article 19, xrbo to be read—Leglslatlon must be directly in 
respect of the fundamental rights. 

The article has to be read without any preconceived notions. So read 
it clearly means that the legislation to be examined must be directly in 
respect of one of the rights mentioned in the sab clauses. 

If there is a legislation directly attempting to control a citizen’s freedom 
of speech or expression or his right to assemble peaceably and without arms 
etc the question whether the legislation Is saved by the relevant saving clause 
of article 19 will arise. If, however, the legislation is not directly in respect 
of a.ay of these subjects but as a result of the operation of other legislation^ 
for instance for punitive or preventive detention, bis right dhder any of these 
sub clauses is abridged, the question of the application of Article 19 does not 
arise. The true approach is only to consider the directness of the le^lation 
and not what will be the result of the detention otherwise valid, on the 
mode of the detenue's We. On that short ground the argument 
about the infringement of the nghts mentioned in Article 19(l}geaera]ly must 
fail. Any other construction pat on the Article, it seems will be un* 
reasonable : A. /f. Gabdlan v. SLaU of Madras, A. I. R> 1950 S.C. 27 ; 1950 
S.C.R. 88. 

916. Some Instances. 

Wliere a person was detained so that he could be prevented from making 
speeches which were prejudicial to the maintenance of public order, it was 
held that the detention order was valid, even if it abridged his right under 
article 19 (I) fa). Ram Singh v. StaU of Dtlhi. A. I. R. 1951 S. C 270 : 
1952 S. C R. 499 (19SI S. C. J. 378. 

While interpreting articles 21 and 22. only that ioterpretatioD which 
favours the subject must be adopted so that his fundamental right is folly 
assured and is not made Illusory. S. Kri^nan v. Slalt of hjadras, A. I. R> 
I9SI S. C. 1 : 1951 S. C, R. 621. 

Where there is arrest and detentioo for the recovery of arrears of tax 
u/s 46 of the Indian Income Tax Act. article 21 is not contravened. 
Parshetam Connd v. B. Af. Desai. A. I. R. 1956 S. C. 20. 

The provisions oi section s of the J & K Preventive Detention Act 
were held to be valid even when the grounds of detention were not disclosed. 
On the facts of the case, it was held that articles 21 and 22 were not 
violated. P. L. Laklianpal v. Slaie of J S' K. A.I.R. 1956 ^,C. 197: (1955) 2 
S.C. R.1101. 

There is no contavention of article 21 or 22 when arrest is made for 
the recovery of income tax as arrears of land revenue by the collector, as the 
arrest is made in accordance with the procedure established by law. 
Cctlecior of Malabar v. E. R. Hajt, A. I, R. 1957 S. C. 5S3. 

Where a notice was issned for centempt of breach of privilege of 
legislature and there was deprivation of personal liberty, it was held that the 
order by which the liberty was taken away was valid, as the deprivation of 
personal liberty was in accordance with procedure established by law. 
U. Sharrna v. Srikrishan Sinlui, A. I. R. 1959 S, C. 395. 

Where power of confiscation was conferred on a person authorised 
under section 8 of Drugs and Magic Remedies (Objectionable Advertisement) 
Act 1954, it was held that tne power so cooferred was constitutional 
Hamdard D-^aihana v. Union cf India, A.LR. 19S0 S.C. 554: (19^) (2) S.C.R. 
671. 
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1952 S.‘C.J.U1. 

Where a person makes default in the payment of income ‘here 

.1„„ » Se pS”h'afh"'faH toigSr^^d 

Va^nur^ of me arrest before the nearest Magistrate, it was held that the 
was not illegal. An alien has no legal right to enter the Indian 
fei^ory and where he slays beyond the period of pemit he makes himself 
habfe to’deportation. And when he is kept in custody for the purpose of 
iSortation^it cannot be said that he is being detained for the reason of his 
vfSfAc committed an offence. Therefore, there is no dutv cast upon the 
SuthonUes to produce the detnue before a magistrate. Magistrate is not 
«Sent topassany order for bail fn case the deportation is lawful. 
sSSoJU. P. V. Abdul AfdlA 1902 S.C 1506. 

Where the oerson is detained under the Abducted Persons (Recovery and 
Restoration! Arf 1949. it cannot be said that the restraint so imposed 
amounts to^ anest, and consequently article 22 will hare no appliwtion. 
ST?unj<ibv.Ajaib Siuik.A. I. R. 1953 S. C. 10,1953 S. C. R. 2o4 
7(1952) S.C. A.: (19521 S.C. J.664. 

Where a person is detained without the authofitv of the Magistrate 
bevond 24 hours, article 22 (2) is violated. Ganupati Keshgrai/tv. Na/isal 
Hussain A. I. R- 1954 S. C. 6M. 

Where a law prescribes maTimum period of detention, it does not 
violate any fundamental r^ht- Period of detention can be altered by 
Parliament : S. liriskan v. Sfafe o/ Madras. A. I. R. 1951 3. C. 601 : (1951) 
S. C. R. 621 : (1951) S. C. J. 453. 

Where there was indefinite detention under the of Preventive Detention 
Amendment Act 1932, it was held that it was not repugnant to the Consti- 
♦«finn The oeriod was extended upto the expiry of the Act. ; ShamrM v. 
D. Srfiana. A. I. B. 1952 S.C. 324 : (1952) S. C. R. S83 ; (1952) S. C. J. 
635. 

Omission to specify definite period of detention does not render Uie 
detention order invalid : Ujagar Singh v, Stali of Gujral, A. I. R. 1952 S. C. 
350 : (1952 ) S. C. R. 756 : (1952) S. C. J. 521. 

The words 'such detention’ refer to Preventive Detention and not to how 
long a person is to be detained. Section 11 of the P. D. Act 1950 is not 
ultravires : Puranlal Lakhan Pal v. Union of India A. I. R. 1953 S. C. 163 : 
(1958) S. C. R. 460. 
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Clause 4 aud clause 7 of article 22 are two alternative provisions for 
making laws on Preventive Detention and where a law conforms to the 
con ditions as laid down in danse 7, it need not conform to article 19 (5) : 
Gopdan v. State of Madras, It (1950) S. C. J. 174 : (1950) S. C..R. 
88 . 

The grounds of detention must be before the Government making the 
the detention order i. e. the satisfaction of the Government must percede 
the order of detention. Where supplementary grounds were given to justify 
the order of detention at a later stage, it was held that there is infringment 
of article 22 (5) : o/ Boitihayv. Alma Ram, A. I, R. 1941 S. C. 157 

(1951) S. C. R. 167. 

Thedetenue has two rights. Firstly, the right to be furnished with 
grounds and secondly an earliest opportunity to make a representation 
against the order. The courts can examine the grounds and can further see 
tl^ the grounds are not vague and indefinite or insufficient which do not 
enable the detenue to make an intelligible representation; State of Bombay 
v.AtmaRamh.l.'R. 1951 S. C. 157 : (1951) S. C.R. 167 ; (1951) S. C. J. 
208. 

Sufficiency of grounds is a matter which the Courts cannot examine. 
What the Court is to examine is whether the grounds are adequate or sot 
for making the representation. Where the detention order was passed on 26tb 
of February I960 and the grounds of detention were serv'ed on 14th March 

1950 it was held on the facts of this case, that this delay did not vitiate the 
detention order in any way: Tarapada De v. Stale of TV. BengaJ, A. I. R. 

1951 S. C. 174: (I9SI) S. C. R. 212: (1951) S.C. J. 233. ' 

It is not necessaray to give passages or gist of speeches considerd pre- 
judicial to maintenance of public order. If the time and place at- which 
Speeches were made are stated. K will be srrfiicient to sustain the detention 
order. Ram, Singh v. State of Delhi. A- L R. 1951 S. C. 270: (1951) 
S. C. R.451, 

The question of vagueness is ter be delermined cn the facts of each 
case. D. Sousa v. State of Bombay , A. 1. R. 2956 S.C. 531 : (1956) 
S. C. R. 352. • . . . , 

The words 'as soon as may be' must be construed harmoniously with the 
other provisions of the Act. WTiere the Government* will not intimate for 
two months the grounds of detention, the detention was held to be illegal. 
Aldul Jablar v. State of J. and K. A. I. R. 1957 S. C. 281. 

Where a detenue not knowing enough English is communicated 
the ground in English, it eaxmot be said that the grounds have beeu 
communicated. In such a case grounds should be In the language which 
he can understand, Harkishan v. Slate of MakarashlTa, A, I. R. 1S62 
7972 S. C. 91 1 : (1962) (2) S. C. A. 233. 

\Mjere one of the grounds is illusory, detention order was held to be 
vitiated. Shiv Lai Sexatta v. Stale of U. P., A. I. R. 1954 S. C. 179 : 
(1954) S. C. A. £3 ; {1954) S. C. R. 418. 

The right ol a detenue to be fomisbed with particulars is subject to 
the limitation imposed by clause 6 of article 22. Puran Lai Lathan Pd 
V. U. A. I. R. 1958 S. C. 163 : (1958) S. C. R. 460. 
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92S. Period of Detention itot to be communicated 
by the Board 

917. “Public Order" and “Public Safety.’*. 

•■Public order" and "public talety" ate allied matters but m order 
to appreciate how they stand in relation to each other it seems best 
to direct attention to the opposite concepts which may be respectively 
labelled as "public disorder" and "public unsafety". If "public safety" is 
equivalent to "security of the State", what can be regarded as "public 
unsafely" may be regarded as equivalent to "insecurity of Ifie State." 
If tbe matter is approadied in tlijs way it will be found that rvhile 
"public order" is wide enough tocover asmallriot or an affiray and other 
cases where peace is disturbed by or affects a small group of persons, 
"public unsafely" or "insecurity of tbe State" will usually be connected 
with serious internal disorder and such distrubances of public tranquillity 
as jeopardize tbe security ol the State : Brij DhusJun v. The Stale, 
A.I.R. 1950 S. C. 129 at p. 130. "Public safety" ordinarily means secu. 
rity of the publio or (heir freedom from danger. In that sense, anything 
which tends to prevent dangers to public health may also be regarded as 
securing public safety. The meaning of the expression must, however, 
vary according to the context : Romah TAapar v. The State, A.l,R’ 1950 
S. C. 124. 
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Preaching of ' communal hatred or creating erni.ty between different 
sections of the conmunity * or doing anything by which commanal feelings 
are aroused, will cause nlistorbance of public peace- Virem^av, Slate of 
Punjai), A.I.R. 1957 S.C. 896. Public safety will also include securing of public 
health by preventing adulteration of food-stuffs etc. Creation of internal 
disorder or interference with distribution or supply of essential commodi- 
ties or inducing police or public servants to withhold their services would 
be included within the meaning of public order : Stale of Rajasthan v. 
CAaip/a, A. I- R.'19>9 S.C, 514 ; HamJard Dwakkana v. Union of India, 
A.I.R. 1960 S.C. 554. 

Protection of the country from foreign aggression is included when' 
the question of public safety arises : Brij Bhushan v. Stale of Delhi 19o0 
S. C. R. 605,. Every act of insult or attempt to insult religious feelings 
does not disrupt the public order but if this is done with a deliberate 
intention of outraging the religious feelings of a class of persons and there 
is* a calculated .tendency to disrupt the public order, the case' will be 
different: RamjitLal v. Stale of U. P., A.I.R. 1957 S.C. 620. In Super- 
iniendetit v. Ram .V/unoAuf, 1960 S. C- 633 (640), it was held that pre- 
aching of non-violent disobedteuce to the civil laws or non-payment of 
Government dues cannot be' restricted on the ground of public order.’ 

918 Preventive Detention Law in conflict with' Article 22 Is 
void. 

The Constitufioo of India has given legislative powers to the States 
and the Central Government to pass laws permitting preventive detention.’ 
In order that a legislation permitting preventive detention may not be con- 
tended to be an mfringeoient of the Fundamental Rights provided in Part 
HI of the Constitution, Article 21 lays down the permissible limits of legisla- 
tion empoweriug preventive detention. Article 22 prescribes the minimum 
procedure that rhust be included in any law permitting preventive deten- 
tion as and when such requirements are not observed the detention, 
even if valid ab jnitio, ceases to be "in accordance with procedure established 
bylaw" and 'infringes, the fundamental rights of the* detenue granted 
under Articles ' 21 and 22 (5) of the Consti«utioa. In that way the sub- 
ject of preventive detention has. been brought into the chapter on Fun- 
damental Rights ’.State of dombay v, Alma Ram, A. I. R. 1951 S.C. 
157. at p. 160. - • 

-'R^ardlng the general structure of the clwse (5) and (6) of article 22 
it was observ^ in State of Bombay v, Alma Ram, A. I. R. 1951 S. C. 157, at 
p. - 161 the chapter on Fundamental lights, the Constitution of 

India, having given every citizen a right of freedom of movement, 
speech, etc., with their relative limitations presenbed in the different 
Articles in Part III, has considered the position of a person detained under 
an order made .under a Preventive Detention Act. Three things are 
expressly, considered. In article. 22 (5) if is first to consider that the man 
so detained has a right to be given, as soon as may be, the grounds on 
which the order has been made. ■ He may otbenvise remain in custody 
without having the least Idea as to why bis liberty has been tahen away. 
This is considered an elementary rfeht in a free democratic State. Having 
received the grounds for the order of detention, the next point which is 
considered is. ‘but that is not enough, what is the good of the man merely 
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knowing grounds for his detention if he cannot take steps to redress a wrong 
which he thinks has been committed either in belief in making the grounds,^ 
or in mak’ng the order.' This clause, therefore, further provides that the 
detained person should have the earliest opportunity ofraaking- a represen* 
tation against the order. The representation has to be * against the order, 
of detention because the grounds are only steps for the satisfaction of the 
Government and on which satisfaction the order of detention has been 
made. The third thing provided is in clause (6). It appears to have 
been thought that in conveying the information to the' detained pemoa 
there may be facts which cannot be disclosed in the public interest, "^e 
authorities are therefore, left with a discretion in that connection under- 
danse (6). The grounds whidi form the basis of satisfaction when for- 
mulated are bound to contain certain facts, but mostly they are themselves, 
deductions of facts from facts. That is the general structure of clauses (5) 
and (6) of Article 22 of the Constitution." 

919 Article 22 lays down safeguards. 

A law providing for preventive detention must not come in conflict 
with the express provisions of Part lit or Article 22 (4 to 7) of the Consti* 
tution of India. The mere fact that the Gjort does not approve of the 
procedure prescribed by the law providing for preventive deteation will 
not affect the validity of the law : Gopalan v. The Staie, (1950) S. C. R. 83. 
The minimum procedure prescribed by Article 22 should be made a part 
of the law providing for preventive detention : Stale of Bombay v. Alma 
Raul,, (1931) S. C.n. 167. The reasonableness of the law coming under 
. rticles 2t and 22 cannot be challenged under Article 19 of the Const!* 
tion of India ; Koc/iuni v. State o/Afairos, A. I. R. 19G0 S. C. 1080 (1092}> 
The safeguards provided by the Constitution must be jealously watched and 
enforced by the Courts i Ram Krishan v. Stale of Delhi, (1953) S. C. R. 604 
(f.09). • 

Safeguards provided by clauses 1 and 2 of Article 22 are not avail- 
able to a person arrested under a wanaot of the Coart, The protection 
by these clauses is against the executive action when the arrest is made' 
without warrants : Stale oj Punjab v. Ajaib Singh, (1953) S, C. R. 254. ^ 

Taking a person into custudy under some policy of the legislature 
which is immune from attack or under the Abducted Persons (Recovery, 
and Restoration) Act of 1949 or temoval of a minor girl under some law 
relating to suppression of unmoral traffic or the arrest of a person for re-( 
covery of amounts recoverable as land revenue or arrest in execution of a 
decree are not protected by clause 1 of Article 22 :Collecior of M^aiar v. 
EtraAtm. A. I. R. 1957 5. C. 6SS (€91). Article 22(1) will however, apply • 
to a person arrested under a warrant by an authority other than a Court. 
Thus where a person is arrested on charge of contempt of the house to the 
Speaker of the Legislature ; or an Editor is arrested under a warrant- 
issued by the Legislature on a charge of contempt. Article 22 will be. 
applicable : Gana Pali v. Nafisul 195* S. C.R. 36. Exteament does 

not amount to detention ; See Jnderjit V. Stale of Delhi, A, I. R. 1953 
Punjab^ 52, 

Under clause 1 of Article 22 no time-limit is fixed for supplying the’ 
grounds to the arrested person. The words 'cs soon us may require that' 
this must be done within a reasonable time : Tara Padav. Stale of West 
Bortgaf. (1951) S. C, R. 22. It is for the Coart to determine, when prayer* 
for habeas corp%ts is made, whether the arrested person is to be released be-’ 



PREVTimVE Detehtiom 


cause the grounds were not suoplied within reasonable time : Stale of Bombay 
V. Aima Ram, (1951) S. C. R. 167. 

An order of detention will not become invalid simply because no 
period is specified in the order made under section 11 of the Acf.Dalla- 
iraya V. Stale of Bombay, 1932 S. C. 111. When the period is specified, 

the same can be extended before its expiry for a period not exceeding the limit 
of the duration of the Act itself : Shama Rao v. Dtsiriet MagUirale A. I. R. 
19'2S.C.324. But the Second Amendment Act, LXt of 1951, the period 
of original Act was extended upto 31st of December, 1954 and maximum 
period of detention was prescribed by the new Sec. 11-A of the Act. It 
was held that Sec. 1I<A of the Act by which maximum period was prescrib- 
ed did not contravence Article 14 of the Constitution although there was dif- 
ferentiation between orders confinned before 30th September, 1962 and those 
confirmed under the amended law : Coitmcori v. Stale of Bombay, (1933) 
S. C. R. 210. 

920. Reasonable resUctloos, Article 19. 

\\Tiile determining whether the restrictions are reasonable within the 
meaning of Article ]9(o}of the Constitution of India, the question for 
decision is whether the statute under the guise of protecting public interests 
arbitrarily interferes With private business and imposes unreasonable and 
unoecssarily restrictive regulation upon lawful occupations ; in other words 
whether the totaL ' prahibid'oa of carrying on the business withio-a particu- 
lar period amounts to a reasonable restriction on the fundamental rights in 
Aritde (19i(l)(g) of the Constitution. Unless it is shown that there is a 
reasonable relation of the provisions of the Act imposing restrictions to the 
purpose in view, the right of freedom of occupation and business cannot 
be cnrtailed by it. The phrase ''reasonable restriction" connotes that 
the limitation imposed on a person in enjoj-ment of the rights should not 
be arbitrary or of an excessive nature beyond what is required In the 
interests of the public. The word 'reasonable" implies intelligent care 
and deliberation, that is, the cboice of the court which reason dictates. 
Legislation which arbitrarily or excessively invades the right cannot be said 
to Contain the quality of reasonableness and unless it strives a proper balance 
between the freedom guaranted in Article 19{l)(g) and the social control 
permitted by clause (6) of Article 19. it must be held to be wanting in the 
quality : Cha'inlaman v. The Stale (.AIR (33) 1951 SC 118. In this case there 
was a total prohibition made as far as the manufacture of Biris in a parti* 
cular period in Certain ullages was concerned. The order was set aside and 
the relevant provisions of the Act under whjcH such prohibitory order was 
passed were declared void. Regarding the jurisdictation of the court to 
determine the reasonableness of the restrictions, it was observed : “The 
determination by the Legislature of what constitutes a reasonable restrictinn 
is not final or conclusive ; it is subject to the. supervision by this Court. In 
the matter of fuadamenti rights, the Suprene Court watches and guards 
the rights guaranted by the Constitutioa and in e-xprcising its. functioas it 
has the power to set asidean Act of the Legislature if it is in violation of 
the {ieedon>.guaisleed bythe Constitution.'* 

Cause (5) of Article 19 must be given its full meaning. The question 
which the Court has to consider is whether the restrictions, put by the im- 
pugned legislation on the exercise of the right are reasonable or not. Tlie 
question whether the provisions of the Act provide reasonable safeguard 
against the abuse of the power to the executive authority to administer the 
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Jaw is '.riot relevant for true interpretation of the clause. The court on 
either inte.TJretation will be entitled to consider whether the-.'restrictions on 
the right td move throughout Indiat ^*oth as regards t^nitory and the 
duration^ are reasonable or not. The iaw providing reasonable restrictions 
on the extfrcise of the right conferred by Article 19 may contain substantive 
provisions as well as procedural provisions. While the reasonableness of 
restriction^ has to be considered with regard to the exercise of the tight, it 
does not pgcessarily exclude from the consideration of the court the question 
of Teasopgbleness of the procedural part of the law. It is obvious that if 
the law prescribed five years' extcmment or ten year’s extemment, the 
question whether such period of extemment is reasonable being the sub* 
stantive cart, is necessarily for the consideration of the court under claims 
(5). Siroilatly, if the law ’provides the procedure under which the exercise 
of the right may be restricted, the same is also for the consideration of the 
court, as it has to determine if the exercise of the right has been reasonably 
restricted. By this interpretation the scope and ambit of the word "reason- 
able," as applied to restrictions on the exercise of the right, is not in any 
way unjustifiably enlarged. It seems that the narrow construction sought 
to be put on the expression, to restrict the court $ power to consider only 
the substantive law on the point, is not correct : Khartv.Tht State, 

AIR (37) 1950 SC 311. 

921. See. 14 of Preventive Detention Act 1950 was ultra vires. 

The Preventive Detention Act 1950, Is not uUta vires the Coostitntion 

with the exception of Sec. 14 which is illegal. The invalidity of Sec. 14 does 
not affect the rest of the provisions in the Act : A.K. Gopalan v. The State, 
AIR (3?) 1950 27. {Note. It may be noted that Sec. 14 of the Preventive 

Detention Act 1950 was omitted by Ordinance No. XIX oi 1050). 

922. Preventive dentention defined and distinguished from pun- 
tire and arbitrary detention. 

Preventive detention can properly be contrasted with puntive de- 
lention, ofie having reference to the apprehension o! wrong doing and the 
other coming after the illegal act is actually comitted : Lakhi Nartan Das v. 
Province of Bihar, AIR (37) 1950 F.C. at p. 63 ; SI Cr. L. j. 921. As the very 
term implies, the detention is effected with a view to prevent the person 
Concerned from acting prejndicially to certain objects which the legislation 
providing for such detention has in view : Gobalan v State of Madras, 
AIR (37) 1950 SC 27— SI CrLJ 1383. 

Preventive detention can properly be contrasted with punitive deten- 
tion, one having reference to the apprehension of wrong doing and the other 
Coining after the illegal act is actually committed. The word "arbitrary” 
connotes want of reasonable or proper Justification. If a particular piece of 
legislation is entirely between the ambit of Legislature’s authority, there 
could be nothing arbitrary in it so far as a court of Jaw is concerned. "Hie 
courts have nothing to do with the policy of the Legislature or the reason- 
ablenes-' or unreasanablencsss of the i^islation ; Lafehi l^arian Dass v. 
Pfoiinfr of Bihar AIR (37) 1950 PC. 59. 

There is no authoritative definition of the term "preventive detention 
in Indian law. The word "preventive” is used in contradistinction to the 
word "puntive." The object is not to punish a man lor having done some- 
thing but to intercept him before he does it and to prevent him from 
doing it. No ofience is proved, nor any charge formulated, and the justifi- 
cation of such detention is suspicion or reasonable probability and not crimi- 
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xial' convidion'-which can only bevranantedby legal evidence- r Cct*a/d» t. 
The Slaie, AIR (37) 1950 S.C. 27. 

\ It is important to note that in State of Bombay v, Afijia Skm AIR (38) 
1951 157, at p. 160 it was observed : It has to be borne liTinind that the 
legblatioQ in qoestipn is not an emergen^ i>gisla/»on. TheSpowers ol preven- 
tive detention'under this Ac t of 1950 are in addition to c^ose.coDt^ed in 
the Criminal Procedure Code, where preventive detention Is followed by an 
enquiry Or trial. By its very nature preventive detention is-aimed'at preven- 
ting the commission of an offence or preventing the detained 'person from 
achieving a certain end. 

. 923, - Communication of Ground. 

The grounds ^ouid be conununlcated. as soon as may be. under 
Article 22(5). As to bow soon the grounds will be communicated de- 
pends upon the circumstances of each case : State of Bomic^ v. Alma Ram, 
A. I. R, 1951 S. C, 157. 

924. Facta need not be communicated in public Interest 

Under Article 22(6) the State may refuse to disclose facts in public 
interest. Thus where the grounds t^en was espionage activity, the 
facts need not be disclosed : Josph D‘ Souza v. State of Bombay, 1953 
S. C. R. 382. 

925. One ground vague, effect of 

No ground supplied to the deteoue shoold be vague. Even il one 
ground out of many supplied to the deteoue is vague, the order ofde> 
tentlon will be quashed : Ram Krishan Bhardisaj v. State of Delhi, 1933 
S. C. R. 70S. The Coart can examioe the grounds to see whether these 
afford the earliest opportunity to the deteoue to make a representation 
and it can examine whether the grounds have a rational connection 
^ntb the object stated in section 3 of the Freveative Detention Act 
1950 : Trapaie etc, v. State of Weu Bengal, A. I/IL 1951 S. (i 174 : 1931 
S. C. R. 212. 

926. Object of clause (7) of Article 22 

The crucial question for consideration is whether Section 12 Pre- 
ventive Detention Act, 1950 mentious any circumstances under which 
are defined the classes of cases in . which authority was conferred by 
clause (I) to dispense with an Advisory Board. The rule ' seems cle^ 
that in making classification of cases there has to be some relationship 
of the classification to the objects sougbt to be accomplished. The 
question for consideration, therefore, is whaf object was sought to be 
accomplished when the Constitution included clause (7) in 'Article 22. 
It seems clear that the real purpose of clause (7) was to provide for 
a contingency where compnlsory requirement ' of an ' Advisory Board 
may defeat the object of the law of Preventive Detention. It was 
incorporated in the Constitntion to meet abnormal and exceptional 
cases, the cases being of a kind where an Advisory Board could not 
be taken into confidence. The authority to make such drastic legisla- 
tion was entrusted to the Sujneme Legislature but with the funher 
safeguard that it can only enact a law of such a drastic natore provi- 
ded it prescribed the circumstances under which such power <had to 
be used or in the alternative it prescribed the classes of cases or sta- 
ted a determinable group of cases in which this could be done- The 
intention was to lay down some objective standard for the guidance 
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lawis '.riot relevant for true interpretation of the clause. The court on 
either inte.-pretalion will be entitled to consider whether thes' restrictions on 
the right td move throughout India, both as regards territory apd the 
duration, are reasonable or not. The law providing reasonable restrictions 
on the exercise of the right conferred by Article 19 may contain substantive 
provisions as well as procedural provisions. While the reasonableness ol 
restriction^ has to be considered with ngard to the exercise of the tight, it 
does not necessarily exclude from the consideration of the court the question 
0 / reasoa^bleiress of the procedural part of the law. It is obvious that if 
the law prescribed five years’ extemment or ten year’s exterament, the 
question whether such period of extemment is reasonable being the sub- 
stantive nart, is necessarily for the consideration of the court under clause 
(5). Similarly, if the law -provides the procedure under which the exercise 
of the right may be restricted, the same is also for the consideration of the 
court, as it has to determine if the exercise of the right has beeri reasonably 
restricted. By this interpretation the scope and ambit of the word "reason- 
able,” as applied to restrictions on the exercise of the right, is not in any 
way unjustifiably enlarged. It seems that the narrow construction sought 
to be put on the expression, to restrict the court's power to consider only 
the substantive law on the point, is not correct : J/.B. Khartv, The Slate, 
rtfR(37) tSSOSCStl. 

921. See, 14 of Preventive Deteotioo Act 19S0 was ultra vires. 

The Preventive Detention Act 1950. is not ultra viret the Constitution 

with the exception of Sec. 14 which is illegal. The invalidity of Sec. 14 does 
not affect the rest of the provisions in the Act : A.K. Copatan v. The Stale, 
AIR (37) 19S0 ?C 27. {liole, U may be noted that Sec. 14 of the Preventive 
Detention Act 1950 was omitted by Ordinance No. XlX ot 1950). 

922, Preventive dentcotioo defined and distinguished from pun- 
th*e and arbitrary detention. 

Preventive detention can properly be contrasted with puntive de- 
tention, ofie having reference to the apprehension of wrong doing and the 
other coming after the illegal act Is actually comitted : Lakhi Sarran Das v. 
Province of Bihar, AIR (37) 1950 F.C. at p. 63 : 51 Cr. L. J. 9Zl. As the very 
term implies, the detention is effected with a view to prevent the person 

concerned from acting prejudicially to certain objects which the legislation 
providing for such detention has in view : A.ff. Gotalan v Slate of Madras, 
AIR (37) 1950 SC 27— 51 CtLJ 1383. 

Preventive detention can properly be contrasted willi punitive deten- 
tion, one having reference to the apprehension of wrong doing and the other 
Coming after the illegal act is actually committed. The word “arbitrary" 
connotes want of reasonable or proper justification. If a particular piece of 
legislation is entirely between the ambit of Legislature’s authority, there 
could be nothing arbitrary in it so far as a court of law is concerned. The 
courts have nothing to do with the policy of the Legislature or the reason- 
abknes'5 or unreasonablenesss of the legislation Lafefii Nnrian Dass v. 
ProviKce of Bihar AIR (37) 1950 PC. 59. 

There is no authoritative definition of the term "preventive detention 
m Indian law. The word “preventive” is used in contradistinction to the 
word "puntive." The object is not to punish a man for having done some- 
thing but to intercept him before he does it and to prevent him from 
doing it. No ofience is proved, nor any charge formulated, and the justifi- 
cation of such detention is suspicion or reaainable probability and not crimi- 
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down and if law means not any particular piece of law but the indefi- 
nite and indefinable principles of natural justice which underlie positive 
system of law, it would not at all be appropriate to nse the expres- 
sion 'established’, for natural law or natoiaf justice cannot establish any 
thing like a definite procedure : Gopalan v. State of Madras, A. I. R. 1950 
S. C. 27 at page 162 ; 1950 S. C. R. 88. 

928.^! Perlod.of detention not to be considered by the* Board.* 

The function of the Board is to advise as to wheth^ there is fusti- 
fication for detention . It need not be consulted if the order of deten- 
tion is for a period beyond 3 months : Puran Lai Lakhanpal v. Union of 
India, 1958 S. C. R. 463 : A. 1. R. 1958 S. C. 163. 
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of the dealing aathority on the basis of which without consultation • of 
an Advisory Board detention could be ordered, beyond the penod of 
three monto. In this connection, it has to be seen that the Constitu- 
tion must l^ve thought of really some abnormal situation and of some 
dangerous groups of persons when it found it necessary to 
dispense with a tribunal like an Advisory Board wbidi functions 
in camera and which is not bound even to give a personal 
heating to the detenu and whose proceedings are piivileg^. .The law 
on the subject of preventive detention in order to aVoi'd even such 
innocuous institution could only be justified on the basis of peculi^ 
circumstances and peculiar situations which had to be objectively laid 
down and that was wbai was intended by clause (7), If ie pecularity 
lies in a situation outside the control ot view of a detained person, 
then it may be said that the description of such a situation would 
amount to a prescription oi the circumstances justyfyjng the detention 
for a longer period than three months by a law without the interven- 
tion of an Advisory Board, If however, the abnormality relates to the 
conduct and character of the activities of a certain determinable group 
of persons, then that would amount to a class of cases which was con- 
templated to be dealt with under clause (7). In such cases alone arbi- 
trary detention could be held justifiable by law beyond a period of 
three months: Qofalanv, Stateof ifadra$, A. I. R. 1950 S.C 27 at page 
83;I9aOS. C. K. 8S. 

927. Oue Process of Law 

It is quite clear that the framers o! the Indian Constitution did not 
desire to introduce into our system the elements of uncertainty and 
vagueness that have grown round the due process doctrine in America. 
They wanted to make the provision clear, definite and precise and 
deliberately chose the words | procedure established bylaw’ as in tiitir 
opinion no doubts would ordinarily arise about the meaning of this ex- 
pression. The indefiniteness in the application of the due process 
doctrine in America has nothing to do with the distinction betwcrn 
substantive and procedural law. Tbe uncertainty and elasticity are in 
, tbe doctrine itself which is a sort of a hidden mine, the contents of 
which no body knows and it is merely revealed from time to time to 
the judicial conscience of the Judges. This theory, the Indian Consti- 
tutioii deliberately discarded and that is why they sabstituted a dificrent 
form in it its place which according to them was more specific. It appears 
that when the same words are not used, it will be against the ordinary 
canons of construction to interpret a provision in our Constitution in 
accordance with the interpretation put upon a somewhat analogous 
provision in the Constitution of another country, where not only the 
language is difierent but the entire political conditions and constitu- 
tional set up are dissmilar. In tbe Supreme Court of America stress has 
been laid uniformaly upon tbe word ‘due’ which occurs before and qua] i 
fies the expression 'process of faw.' 'Due' means what is Just and 
proper according to the circumstances of a particular case. It is this 
word which introduces the variable element in the application of the 
doctrine, for what is reasonabls in one set of circumstances may not be 
so in another and a different set. In the Indian Constitution, the 
word 'Due' has been deliberately omitted and this shows clearly that 
the Constitution makers of India had no intention of introducing the 
American doctrine. The word estabUshed ordinarily means fixed or laid 



pEETESnVE DeTESTIOV 


303 


dof?a aid if law means not any particnlar piece of law bat the indefl* 
mte and indefinable pnnaples of nator^ justice wbicb anderbe positive 
system of law, it wonbl not at all be appropriate to use the espres* 
<^oa ‘establish^*, for natoral law or natoi^ justice cannot establish any 
thing like a definite procedore GopjJanv. SiaU c/ HaJfos, A. L IL 1950 
S C. 27 at page 162 19o0 5 C K 88 

928 Period of detention not to be considered by the* BoariL 
The inaction oi the Board is to adn»e as to whether there la jnsti- 
fication for detection It need not be consulted if the order of deten* 
tion IS for a period beyond 3 months Puran LaJ Lakhanpal v Union of 
India, 19oS S C R. 463 ^ I R. 19o3 S C 163 
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o! the dealiDg authority on the basis of which without consaltation-of 
an Advisory Board detentioa cooJd be ordered, beyond the penod of 
three ffionths. la connection, it has to be seen that the Constitu- 
tion must have thought of really some abnormal situation and of some 
dangerous groups of persons when it found it necessary _ to 
dispense with a tribunal like an Advisory Board which functions 
in camera and wMch is not bound even to give a persona) 
bearing to the detenu and whose proceedings are piivileg^. The law 
on the subject ol preventive detention in order to avoid even such 
innocuous institution could only be justified on the basis of peculiar 
circumslarices and peculiar situations which had to be objectively laid 
down and that was what was intended by clause (?]. If toe pecularity 
lies in a situation outside the control or view of a detained person, 
then it may be said that the description of such a situation would 
amount to a prescription of the citcumstances justyfying the detentioa 
for a longer period than three months by a law without the interven- 
tion of an Advisory Board. If however, the abnormality relates to the 
conduct and character of the activities of a certain determinable group 
of persons, then that would amount to a class of cases which was con- 
templated to he dealt with under clause (7). In such cases alone arbi- 
trary detention coold be held justifiable by law beyond ^ period of 
three months: Gopalanv, SUtlt of ifadras, A. I. R. 1950 S.C. 27 at page 
8a ; 1950 S. C. R. 83. 

927. Due Pracesa of Law 

It is quite clear that the framers of the Indian Constitution did not 
desire to introdnce into out system the elements of uncertainty and 
vagueness that have grown round the doe process doctriue in America. 
They wanted to make the provision clear, definite and precise and 
deliberately chose the words ' procedure established by law' as in their 
cpinion no doubts would ordinarily arise about the meaning of this ex- 
pression. The indefiniteness in the appbcatiou of the due process 
doctrine in America has nothing to do with the distinction beiwem 
substantive and procedural law. The uncertainty and elasticity are in 
the doctrine itself which is a sort of a hidden mine, the contents of 
which no body knows and it is merely revealed from time to time to 
the judicial consdeuce of the Judges. This theory, the Indian Consti- 
tution deliberately discarded and that is why they substituted a different 
form in it its place which according to them was more specific. It appears 
that when the same words are not used, it will be against the ordinary 
canons of construction to interpret a provision in our Constitution in 
accordance with the inte^retation put upon a somewhat analogous 
provision in the Constitution of another country, where not only the 
language is different bat the entire political conditions and constitu- 
tional setup are dissmilar. In the Supreme Court of America stress has 
been laid uniformaly upon the word 'dne* which occurs before and quali 
fies the eipression ’process oi law.* ’Due' means what is just and 
proper according to toe circumstances ol a particular case. It is this 
word which introduces the variable dement in the application of the 
doctrine, for what is reasonabls fa one set of crrcumstaaces may not be 
so in another and a different set. In the Indian Constitution, the 
word ‘Due’ has been deliberately omitted and this shows clearly that 
the i^onslitntion makers of India had no intention of introducing the 
American doctrine. The word established ordinarily means fixed or laid 
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State is not to enquire into or take notice of religious belief or expression so 
long as the citizen performs his duties to tiie State and to his fellows and is 
guilty of no breach of public morals or public decorum. This may be 
called the essence of the right conferred by article 25. This right confers not 
merely to the citizens but also to non-cUtZ'ns the freedom of conscience 
and the right freely to profess, practice and propogate relegion: Raiilaiv. 
Slate of Bomiiy, A, I R. 1954 S. C. S83 Commissioner v. Lakshmi mandra, 
A. 1. R. . 19f4 S. C. 2S2, As alicady stated above this right is subjected in 
every case lo public order, health and morality and to the other provisions 
of part third of the Indian Constitution. The State is competent to regu- 
late and restrict any economic or financial activity which may be associated 
ivith the religious practice : RatiVaf V. State of Bombay, A. I. R. 1954 S. C. 
383, 

The language used in article 25 and 26 is clear enough to determine 
without the help of foreign authorities as to what matter comes within 
the peeview of religion and what do doL Religion has its basis m a 
S)'Stem of belief or doctrines which are regarded as conducive to the 
spiritual realities. It is not correct to say that religion is nothing else but 
a doctrine of belief. In its outward expression, ft may take the form of 
certain acts. This article protects the freedom of religions opinion as well 
as acts done in pursuance of the religion rmd this has been made 
clear by using the term 'practice of religion, The prohibition of 
slaughtering cows does not violate the fundamental right of the Mobam- 
mdans as the sacrifice of the cows on 6akr>Id Day, is not an obliga- 
tory overt act for a Mohammadan to exhibit his religious belief ; if. /f. 
Qureshi v. StaU of Bihar, A. I. R. 1958 S.C. 73 1 1959 S. C. R. 629. 

951. Religioo, meaniag of. 

The term relegion has not ^en defined anywhere in the Constitution. 
A relsgion is a matter of faith but is not Dece.«sarily theistic and there are 
well known relegions In India which do not believe in the existence of the 
God., for example Budhism and Jainism. It is not an easy task to deter- 
mine what constitutes essence of a particular rrlegion and it is very difficult 
to lay down a general formula for tbb purpose. What constitutes religion 
has to be seen with reference to the doctrine of that religion. But at the 
same time, superstitious practices roust be kept aprat in the interest of 
vx.\tty : Dargah CommitUe v. Hussain ..4h’(196l) 2S. C. A. 171. Aright 
to elect members of community for the administration' of Gurdwara property 
cannot be said to'be a matter of - relegion for the SiJshs i Sarup Singh v. 
SlaU of P«H;ah, 1959 Supp (2) S. C.R. 499. 

932. State Regulatioa 

Clause 2 of article 25 contemplates regulation of religious practices 
as such which are protected unless they run counter to public health or 
morafity. State regulations can be applied only to activffies which are 
really of a economic, commercial or political nature, though associated with 
religious practices: Rati r StaU of Bombay , A.I.R. 19^ S.C. 383. 

RELIGIOUS INSTITUTION OF A PUBLIC CHARACTER 

Public Institutions mean not merely temples which are dedicated to 
the pubhc as a whole but include al^ those Institutions which are founded 
for the benefit of section of public. Any denominational institntion or 
temple would also come under the term religious institution of a public chara- 
cter and the Courts are not competent to read into the article the Umitatioos 
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929. Scope of Article 26 

930. Right of freedom of religion 

931. Religion, meaning of 

932. State regulation 

933. Freedom to manage reiigious aflairs 

934. Religious denomination or seclion thereof 

933. Matters of religion 

936. Right to administer property in accordance with law 

937. Freedom as to payment of taxes for promotion 
of any particular religion 

933. Protection of cultural and edocational rights of mio' 
oiities. 

939. Articles IS and 29 

940. Discrimination as to admission to educational ins> 
titations. 

941. Minority Community 

942. Appeal to conserve language is sot a corrupt prac> 

943. Fbung seats for a community is illegal 

944. Some cases 

929. Scope of Article 26. 

Law can make provision lor adminutration and management of property 
belonging to a religious institution. Article 26 gives piotectiou to religious 
practices which are essential and integral parts of religion. No further 
protection is given. Right to administer and manage property is not protected 
by Article 26. Thus various provisions of Dargha Khawaja Sahib Act. 1955 
were held to be valid in Dufgah Committee, Aimer ete v. SyeJ Hussain Aii 
etc; 1962 (1) S. C. R. 383. 

WTiat is protected by Articles 25 (I) and 26 (b) are religions practices and 
the right to manage affairs relating to religion. Secular affairs are not covered, 
r. S. G. Maharaj v. State of Rajasthan etc, (1964) S. C. R 561 • A I. R. 
1963 S. C. 1638. 

GENERAL 

930. Right of freedcm of Religion. 

No man is to be discriminated aga^t in religious matters by the law 
or subjected to the censorship of the State or any public authority and the 
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merely relating to administration of property belonging to a religious group 
"or institutions are not matters of religion to which clause (b) of the article 26 
applies. : Commissioner v. Laksbwindra T. S. MuU. A. I. R. 1954 S. C. 
282. 

936. Right to administer property in accordance with law. 

Clause (d) of article 26 gives to the religious denominations right to 

administer property in accordance with law. Any law which takes away the 
right of adrainistratioa from the hands of a religious denomination 
altogether and vests this right in any other authority, would amount to a 
violation of the right guaranteed by the present law: Commissioner v. 
Lahshmindra, A.I.R. 1954 S.C. 232 .* 1954 S.C.R. 1005. 

937. Freedom as to payment of taxes fer promotion of any 
particular religion. 

Article 27 of the Constitution of India guarantees that the public 
funds raised by taxes shall not be utilised for the benefit of any particular 
religion or religious denomination. What is forbidden by article 27 is the 
specific appropriation of the proceeds of any tax in payment of expenses for 
the promotion or maintenance of any particular religion or religious aSairs. 
The obvious reasons underlying this provision is that India bemg a secular 
State and there being freedom of religion, guaranteed not only to the indivi- 
duals but also to the groups, it would be against the policy of the Constitu- 
tion to pay out cl public funds any money for the promotion or maiotesasce 
of any particular religious denomination: Commissioner v. Lakshmi msndra, 
A.I.R. 1954 S.C. 282. 

933. Protectioo of Cultural and Educational Rights of minorities. 

The obvious object of Clause 1 in Article 29 is that any linguistic 
minority who Wants to preserve its own language would not be in any way 
subjected to restrictions by the State Law. A minority community can 
eSectively conserve its language through an educational institution and 
it is for this reason that the right to establish and maintain institu- 
tions of its choice has been specifically guaranteed by article 29. 
This, however, is subject to, the limitation contained in Clause 2 of 
Articifi 29, if such institutions receive State aid. When Articles 29 
and 30 are read together, it would imply that the Constitution guaran- 
tees a further right to minorities to impart education in a language of 
their own choice r Stale of Bombay v. Bombay Eiucation Society. (1955) 
j,l S. C:R. 568. ' • • . ’ 

, 939. Articles IS and 29 • 

While Article ' 15 is a protection gainst discrimination. Article 29 
is a protection against a partieilar kind of wrong, namely denial of 
admission into educational insti'utions of the specified kind. Article 
15 is available only against the State, whereas article 29(2) is available 
not against the State but also against any person or authority who may 
deny the right guaranteed by Article 29 : Stale of Bombay v. Bombay 
Education Society. A. I. R. 1954 S. C. 787. It is to be noted that the words 
sex and place of birth which appear in Article 15(1) are omitted from 
Article 29(2^ and a question arises as to which of the two provisions is 
the controlling provision. Different views have been taken by different 
High Courts. In a Calcutta case, A. I. R. 1952 CaL 822. it was held 
that Article 15(1) Is not controlled by Article 29(2) and that Article 
15(1) is a general provision. In a Madras case, A. I. R. 1954 Mad. 67 
the Madras High Court was of the opinion that Article 29(2) being 
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merely relating to administratioa of property belonging to a religions group 
'or institutions are not matters of religion to which clause (b) of the articls 26 
applies. : Commi&siofier v. Lakshxindra T. S. MuU. A. I. R. 1954 S. C. 
282. 

936. Right to administer property in accordance with law. 

Clause (d) of article 26 gives to the religious denominations right to 

administer property in accordance with law. Any law which takes away the 
right of administration from the hands of a religious denomination 
altogether and vests this right in any other authority, would eimount to a 
violation of the right guaranteed by the present law: Commissioner v. 
Lakshmindra, A.I.R. 1954 S.C. 2S2 : 1954 S.C.R. 1005. 

937. Freedom as to payment of taxes fcr promotion of any 
particular religion. 

Article 27 of the Constitotion of India guarantees that the public 
funds raised by taxes shall not be ntilised for the benefit of any particular 
religion Or religious denomination. What is forbidden by article 27 is the 
spedfic appropriation of the proceeds of any tax in payment of expenses for 
the promotion or maintenance of any particular religiou or religious aSairs. 
The obvious reasons vaderlyiag tbts provision is that India being a seciilsr 
State and there being freedom of religion, guaranteed not only to the indtsi' 
duals but also to the groups, it would be against the policy of the CoostitU' 
tion to pay out of public funds any money for the promotion or maintenance 
of any particular religious denomination: Commissioner v. Lakshmi manira, 
A.I.R. 1954 S.C.2S2. 

933. Protection of Cultural and Educational Rights of minorities. 

The obvious object of Claase I to Article 29 is that any linguistic 
minority who wants to preserve its own language woold not be in any way 
subjected to restrictions by the State Law. A minority commonity can 
efiectively consen'e its language through an educational institution and 
it is for this reason that the right to establish and maintain instita- 
tions oi its choice has been specifically guaranteed by article 23. 
This, however, is subject to the limitation contained in Clause 2 of 
Article 29, if such institutions receive Slate aid. Wlien Articles 29 
and 30 are read together, it would imply that the Constitution guaran' 
tees a further right to minorities to impart education in a language of 
their own choice ; Stale of Bombay v. Bombay Eiucaiion Society, (1955) 

. 1 S. C. R. 568. 

959. Arrieles 15 and 29 - 

While Artide 15 is a protection against discriminatioa, Artide 29 
is a protection against a partrcilar kind of wrong, namely denial of 
admission into educational iosUtutions of the specified kind. Article 
15 is available only against the State, Whereas article 29(2) is available 
not against the State bat also against aay person or authority who may 
deny the right guaranteed by Artide 29 : Stale of Bombay v. Bombay 
Education Society, A. I. R. 1954 S. C. 737. It U to be noted that the words 
sex and place of birth which appear in Article 15(1) are omitted from 
Artide 29(2^ and a question arises as to which of the two provisions is 
the controUmg provisiou. Different views have been taken by diSereat 
High Courts. lua Calcutta c:^, A. L R. 1932 Cal. 822. it was held 
that Artide 13(1} is not controlled by Article 29(2) and that Artide 
15(1) is a general provision! In a iladrw case, A. L R. 1954 Alad. 67 
the hladras High Court was of the opinion that Artide 29(2) being 
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\4hich arc not there; Shhenkala Vettiia Dtvaru v SlAie of ^tysoT^, A.I.R. 1953 
S.C. 255. 

Clause 2 (b) olaiticJe 25fiDi)ovier the Stale to ovenidc religious 
intentions which prohibit ccitain classes Ifom entering into temples or other 
religious institutions. This was one of the causes of dis- union and inequality. 
The /ramers of the Constitut ion were aware of the centrifugal forces working 
in the country and this clause has been designed SFWciatly for bringing about 
union and equality among the various classes. Sikh, Jain and Buddhists 
(cstitutions are also covered by the term Hindu religious Institutions. It is 
not necessary that the institutions stiouU have been dedicated to the entire 
mass of general public. It would suflice even if it is only dedicated to one 
particular sccfioxj of the Hindu public. This confers a rieht on all classes 
of sections of Hindus to enter into any public temple. Shioenkila Yauma 
Dararu v. Stale of M^iore, A.I.R. 1958 S.C. 255. This right should be constru- 
ed liberally but this does not mean that this right is absolute and unlimited. 
Ko member of Hindu public can claim that a temple must be kept 
open day and night and that he should personally perform the sers'ices. 
It is well known practice of religious institutions of all dcaominations 
that only limited number of members are entitled to perform the religious 
services; Vcnialafaman Oru-ari* v. StaU of \tytOTe. /V.I.R. 1953 ^C. 355. 

933- Freedom to Manage Religious affairs. 

Article 26 which deals w ch the freedom to manage religious affairs 
must be read subject to article 53 |2)(d) of the Constuutio-'. Article 25 0) 
deals only with the tights of an individual when as article 35(2) has reletcnee 
to tlie rights of coRiffluoities and as such controls not onlv article 25(1] but 
also article 26: Vetdatrimati v. Slots A.T.R. 1953 S.C . 255, 

Every denomination. teFRious in character, has the right to mainta'a 
its own religion and charitable institutions and such right is enforceable by 
Of on behalf of a denomination; Darafj v Stale o/Mairgt, A.i.R. 1954 
S.C. 282. This right, as already Slated issubjict to the limitations of 
puUic order, morality and health. \Mierc any rcligiius sect is of the opinion 
as laid down in its holy scr«p;urcs that food should be given to the idol at 
particular hour of the day of periodically ceremonies are to he performed in 
a certain way and at certain, period of the year, the mere fact that they 
involve expenditure or moncy.wjll not make these activities as secular acti- 
vitias or of a commercial ^r economic character. 

934. Religious denomination or section thereof. 

Dcnominatioii means a religious sect or body having a common faith 

and organisation and is designed bya name which is distinctive: Comms- 
siOKrr V. Lakslmi Manara (1954) KR 1005. 

935. Matters of Religion. 

Matters of religion wilt not cover secular activities and at the same 
time it is not confined to tnere ethical rules on mai ter^ of belief, but includes 
all atitals and observances ceremonies, and modes of worships which are 
regarded as integral parts of religion: Commissioner v. Lakshmi Mandra, 
1954 S.C.R. 1005. 

To divert the trust property or funds for purpose which an authority 
created by a State Act or Court conaders expedient or proper, although the 
original objects can still he canied out is an encroachment which is un- 
warrantable; dial/ Lai V. Slate of Samiajr, A.I.R. I95i S.C. 383. Questions 
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vcid St^cf Madras v.SknC D^rarajja. L R. 1951 S. C. 223 

9-M. Some Cases 

Law costamed la sectica 295 A T P C. making i-salt to Rehfioa 
aa oS-ace la valid R^mji L. Vaf* v of U P S C- R S5f> 

Dai^ah KbwajaSah'b Act, 19a5 was to b“ valid aa it doK not 
violate aav relpoj* n^ht of Oiistia SooSa D^gih Commtiiee \ S^eJ 
ffussMK ih, 1^2(1) 3 C R. 333. Provisioa» of ««:tioaa 4i, 47(3) to 
(6), and ^5 (3) of the Bombay pablic Trust Act 1960 were held tobevod 
as it interfered with the rehposs nghfc. relating to rehgioos 
latitntio-'s 1 *.•* ifatha etc. R P v Siite cf BorrJt^j 

iic 1954 5. C. R. lOoS. The vahditv of the Madias Hiada 
Relgioa* and Chantab'e Erdowmeats Act, 1951 and Rajaalhaa 
Nathdwara Temp'e Act, l9o9 was determined in ConosMSiwKV v L.T S 
iluU 19o4SC R 1023 and TiZl^al S G J/aiara; ei^ v Sa.e of 
eL., (1954) S-CR. 361 A.LR.1963S.C IS^S. Bihar ffindn 
Religions Trusts Am, 19o0 wa^beld to be vaLd in J/aAaaf Afa' • Paj v 
S P Siki 19;^ Sjpp (3) S C. R. 553 Elation to Gardwaras u not 
cohered bv Aricle^etc, 5ani>S»«gAv S-ste o/ PurjaS, 1959 aapp (2) 
S.C.R 4‘‘9 

Attic’** 23 be* dca p*oteet4rg reLgions beLtfs and doctrines, 
p’otects iscde of worship cerecc3>e», ntcals and obaervasces which 
«e istegral parts of rehgioa. Thus wbe.e the rehgiocs head of a 
coBunsn ty can exercise the power of ex>€oasuucatica ca reli£io>* 
ercwcd , the «aine cannot be tahen away by anv law, la this ciae 
Bombay Prevtrtioa of Ex-cocnnoaicatien Act, 1949 came fcr coa«fdera- 
tioa Sud tbehjr so lit as it tool away the power of ex-m)&ssn*cabca 
Saritf S T 5a^ks5 v. of Bom6ay, 1962 Sapp. (2) S C.R. 4i>6 . 
A-LR. 1962 S C. &.3. ^ 
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a special provision should be regarded as the controhing provisjoo and 
it appears that the Madras view is more weighty and this is further 
supported by the observations of the Supreme Court m State of Bomoay 
V. Bombay Education Society, A. I. R. 19S4 S. C. 787 where it was ol^ 
served that Article 15 protects all citizens against discrimination generally 
but Article 29(2) is a protection againt a particular wrong 
denial of admission into educational institution and if we make the 
application of the roa.xirt) * CeneraUa specialihue non-derogani. It 
would be clear that a special provision must control a general 
provision. 

940. IDiscriitiinatiott as to admiscioa to educational institutions. 

It is not open to the State Government to fix the number _ of seats 
available for admission into Government IJducational Institutions on 
the basis of caste or religion of the applicants for admission. The 
tight conferred by Clause 2 of Article 29 is a right conferred on citizen 
as an individual and not as a member of a class : State of Maifras v. 
5f«<. Champakatn Doran Rafatt, A. I. R. 1951 S. C. 226. 

Where the Government issued a circular whereby it directed that no 
primary or secondary school shall admit to a class where English was 
used as medium oi instructions any pupil other than belonging to a 
section of citizens the language of which was English namely Anglo- 
Indians and citizens of non Asiatic descent it was held that the order 
offtnded against the fundamental right guaranteed by Aiticle 29 : Stai* 
of Bombay v. Bombay Educaliott Society, A. I R. 1954 S. C. 56]« The 
article will cover all citizens whether they belong to majority or minotiiy. 
The police power of the State to determine the .oedium of instructions 
must bow bdore the fundamental rights guaranteed by Article 29 and 
Article 30 to the extent to which it is necessary to give effect to these 
Articles, A. I. R. 1954 S, C. 561. The right of a minorfty community 
to establish and maintain educational institutions is a necessary con> 
comitant to the righf to conserve its distinctive language script or 
culture : In re Kerela Education BtU. 1958 S. C. 956. 

941. Minority Comoiunity 

Article 20 gives -right to a minority community to maintain its 
educational institution? m '^otder to conserve its language, culture and 
script etc. However, admission cannot be denied to a citizen if the 
institution receives aid from the State. Christians, Anglo-Indians and 
Muslim were held to be minorities. Lii^istic ' minorities are also 
covered. A minoruy educaticmal institution does not cease to be so, 
because outsiders are also admitted ; fn re Rerria Education Bill (1959) 
S. C. R. 995 : A. i; R. 1958 S. C. 956. 

Thus a circular debairiug admission to students not belonging to Anglo- 
Indian Community was held to be invalid : State of Bombay v. Bombay Edu- 
cation Society etc., (ISSS) I S. C. R. 569. 

942. Appeal to conserve language is oot a corrupt practice 

Appeal issued during election to voters to conserve languagd and 

that the candidate would try to conserve the same is not objection- 
able in view of Article 29(11; Jagdev Singh V. Partap Sineh, A. I. R. 
1965 S. C. 183: 19S6 D.E. C. 40. 

943. fixing seats for a Community is illegal 

Order fixing seats on commanal basis in an educational institution is 
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946. Acquisitioa— GenenL 

Doctrine of Eclipse is not applicable to post constitntional legislation 
as a statue void for unconstitutionality is dead and cannot be revalidated. 
Mahindtalal v. StaUofXJ.P., A.I.R. 1957 S.C. 1019. Article 31(1) is not to be 
interpreted on the basis of constniction put upon article 2!. Article 3t(l) 
does not exclude article 19(1). WTiere a law deprived a person of his property. 
It is invalid if it infringes articfe 19(1) (f.) K.K. Kocituuni v. Slait of 
Madras, A.I.R. I960 S.C. 1080. 

Where the land was acquired under the Bombay Land Requisition 
Act and the purpose for which the property was taken was not expressely 
stated, it was held that the Act is not invalid. It is not necessary to set in 
the order the purpose of requisition. Housing the homeless is a public 
purpose: Stale of Bombay v. B. Munjt. A.LR. 1955 S.C. 41; 1955(1) S.C.R. 777. 

\Mitre acccirmcdalion was requisitioned for an employee of Rood 
Transport Corporation, it was held that the requisition was for the public 
purpose. SlaU of Brmbay v. R. S. Nattji, A.I.R. 1956 S.C. 294:(1956)S.C.R. 18. 
Article 31(2) assumes that acquisition can be for a public purpose only. When 
the aim is to elevate the status of tenants to that of Zimidars and to prevent 
the accumulation of land in the hands of a few individuals, this is a public 
purpose: SlaU of Bihar v, Kamesktoar Singh A.I.R. 1952 S.C. 252:1953 S.C.R. 
8S9. 

Order of allotment of bouse under rent control act is io the exercise 
of Police power and net in the exercise of power of eminent 
domain and article 31(2) has no application: D. A’. Nabirajia v, SlaU of 
Mysore. A.T.R. 1952 S.C. 3b9 : (1953) S.C.R. 744. 

Compulsory procurmeot of foedgraJss at fixed price is void' SlaU of 
Ra; v.A’di/iM a/fli, A. I. R. 19S4S.C. 307. ' 

Where property is taken within the meaning of article 31(2) for example, 
as under Land Revenue Act. and rent payable was fixed restrospectirely. it 
was held that it is merely regulation of relation between ^landlord and tenant 
and is not acquisition: Kishan Singh v. StaU of Raj, A. I. R. 1955 S. C. 795. 

^Vhere there was nationalisation of Bus Transport and the scheme did 
not provided for compensation to existing permit holders, it was held to be 
valid. It is not necessary to-, expressly decide that the scheme is in the 
interests of public: S. If. Rflo v. StaU of A. P., A. I. R. 1959 S. C. 308 

Express mention of puMic purpose is not necessary: B. B. Thakur v. 
Stale of Bombay. A. I. R. I960 S C. 1203. 

Unless material is placed before court, it will not be able to decide that 
the compensation awarded* is inadequate. Thus when the compensation 
payable on acquisition was equivaJent to the undertaking taken over, it 
was held to be valid: W. A. Electric Distributing Co. V. SlaU of Madras, 
A. I. R. 1962 S. C. 1753. > 

Public purpose is not a justiciable issue: Raja Jagavira v. StaU of. 
Mad. A. 1. R. 1954 S. C. 357 ; (1954) S. C R. 781. 

An existing law passed within IS months before January 26, 1950 is 
not saved, unless it is submitted to the President within three months from 
such date for his certification: State of IK. Bengal v. Mrs, V. Banerjee, 

A. I. R. 1954 S C. 170: (1954) S.^R. 553. The provisions of Land 
Acquisition Act 1894 dealing with acquisitioo of land for companies are 
val:d even if the Act contemplated acquisition for a company which may 
not be for a public purpose: B, B. ThJtur v. SiaU of Bombay, A. 1. R, 1960 
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945. What is Property. . 

The right of share-holders to elect directors of a Company, to give 
j-,.r»innsbvi>assine resolution and to present petition for winding up, are 
Jot nroSrty apart from ownership of the share, as these rights are no 

s C.R. 869: (1951) S.C.J. 29. 

Defened payment cannot be called deprivation of property. Simply 
because there is delay in making payment it cannot be held that section a 
nf the ‘=uear Export Promotion Act 1958 is invalid: Lord Krishna Sugar 
Mills Ltd. V. Union of India, AX'R. S.C. 1124. 

Rieht to use pubUc highway cannot be reckoned as property: Shaghir 
Ahmed vhtate of U. P.. A.T.R. 1955 S.C. 721 ; (1955) S.C.R. 707. 

A person who is a preferential share-holder of a company can chaUenge 
tbp constitutionality of a statute. Dwarakadass Skrinivas v. Sholapur Spinning 
Company A.I.R. 1954. S.C. 119 : 1954 S.C,R. 674. 
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to adhoc committee appointed by Department, it was held that the Bihar 
Education Code had no greater sanetioa than as administrative order and is 
not law and the order passed was held to be illegal: Dwnraka NaA 
Tiwariy. Slate of Bihar, A. 1. R. 1959 S. C. 249. 

Where a Dharamasala was built on land belonging to the State with its 
permission and subsequently the petitioner was dispossesed by an executive 
order of the S. D. O. and the management was given to the Municipal 
Comittee, it was held that the petitioner's fundamental right was clearly 
violated:' Bishan Das v. Slate of Ptaijab, A. 1. R, 1961 S. C. 1570. 

952. Illegal seizure \ 

Illegal seizure of goods in possession of the petitioner in India under no 

authority of law at the instance of police was held to be violative of funda- 
mental rights and a writ was issued to restore the goods: Wazir Chand v. 
SJalf of H.P., A. I. R. 1954 S. C. 415.' (1955) S. C. R. 408. (195i} 
S. C. J, 600. 

Where a mil] producing cotton yan) was closed and order was passed 
by the State Government under the U. P. Industrial Disputes Act to hand 
over management of mill to authorised ^ntroUer, and when subsequentlv 
another order was passed fay the (Jnion Government under Essential 
Supply (TemporaryPowers) Act of 1946, whereby tbe same Person was 
appointed as authorised controller, it was held that both these orders were 
invalid as they deprived a person of bis property: Shanti Steorup v. U, 0, 7.* 
A. I. R. 1955 S. C. 624. 

953. Some Cases. 

Wh^re transfer was allowed subject to confirmation by the custodian 
under section 5 (a) of the East Punjab Evacuees Administration' of Property 
Act of 1947, it was held that thterewas no deprivation under article 31t 
Sadhu Ram v. Custodian General of East Punjab, A. I. R. 1956 S. C. 43. 

U. P. Transport Services (Development) Act of* 1955 passed on 24fh 
of April 1955, cannot get the benefit of Constitution (4th amendment) Act 
1955 which received tbe assent of President on 27* 4-1953: Deep Chand. 
v. Slate of U. P., A. I. R. 1955 S. C. 618. 

Where the Estate is taken over by Court of Wards it is merely a sus- 
pension of right of management. It is not euinguishment of that right and 
cannot b* called a modification: R-eghbir Singh v. Court of IVards, A.I.R. 
1953 S.^C. 373 ; (1953) S. C. R. 1049. 

Except mokarari lease, all other kinds of Jagirs including Bhomicharas, 
SAomiofe, S«6egMy<jf» are covered by article 31 (A), ^jasthan Land 
Reforms and Resumption of Jagirs Act is valid. Assurance of Government 
not to resume a Jagir cannot amount to estoppel Amar Singh v.SUUe 
</ Raf., A. I, R. J9S5 S. C 594. ' ‘ 

Article 31 (A) gives wider protection than article 31 (4)t Raja Bherbindra 
Narayan Bhup v. Stale of Assam, A, I. R. 1956 S. C, 503. : ' 

•Where tenants became ’ owners under the Bombay Tenancy and Agri- 
cultural Lands Act, it was held to be not compulsory acquisition of any 
estate by State. There is no extinguisluneQt or modification of Land Lord’s 
right on tillers land: Sri Ram Ram Narayan Alahdi v. State of Bom,, A.I.R. 
1959 S. C. 459. • . 

Punjab Security of Land Tenure Act of 1953 as amended by Act 1 1 of 
1955 comes within the purview of article 31 {A) Alma Ram v. Stale of 
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Su C. 1203 Simply because no compensation has been given for property 
acquired under Madras Estates Abolition Act 1958, this will not be a 
i^its invalidity; d. B. Chaltiar v. State of Mai. A. I. R. 19a4 S. C. 605. 
The aim of article 31 (A) and (B) is to save certain laws from the operation 
of certain articles in part ill of the Constitution ; Skankri Prasad v. unton oj 
A. I. K. 1951 S.C. 458: (1951) S. C. J. 775 ; ( 1952 ) S. C. R. 89. 
Payment of compensation is not a justiciable issue. It is not open to the 
Court to enqtiire whether a deduction which results in reducing compeosatvon 
is unwarranted and a fraud on Constitution: Stale of Bihar 
V. Kemeihctwat A. I. R. l952 S. C, 252 i (1952) S. C, R. S89. 


Where there was a restrospecUve I^isiation with respect to 
taxation and the law authorised the levy of licence fee retrospectively, it 
was held that the Bombay Agricultural Produce Markets Act 1939 was 
not bad ; Mcitamniei Bhai v. Stale of Gujarat, A. I. R. 1962 S. C. 1517. 

Article 31 (1) and (2) is designed to protect the tights to property 
against deprivation by the State through its executive organ: State of 
Wtii Bengal v. S«6oih Gofal. A. L R. 1951 S. C 92 : 1 1954) S. C. R. 587. 


Where the ruler an of acceding State made absolute filuad Grants before 
accession. Government of India cannot revoke these grants after the Consti- 
tution: Varinira Singh V. Slate oJ If. P., A. R. 1934 S. C, 447: (1955) 
S.C. K. 415; (1934) S. C. J. 705. 

947. Taxing Law. 

A taxing statute may be challenged on the ground of contravention of 
articles I'l and 14. However, it «s also open to attack such a statute under 
the doctrine of colourable legisk'ion. But the mere face that tax is unreason- 
ably high or excessive is not sufiicient to justify the conclusion that the 
statute is colourable; but it will be cotourale, if it is discriminatory or confis- 
catory in character: R. J. B. Singh v. Stale of U. P., A. I. R. 1962 S.C. 1563 
(1962) (2) S. C. A. 679. 

Article 31 has no application where a person is deprived of his property 
for the recovery of tax: Lakshrnanappa v. (/. 0. /.. A. I. R. 1955 S. C. 3 1 
(1935) (1) S. C. R. 769. 

948. Money cannot he acquired 

Clauses 1 and 2 of article 31 are to be read together. Money cannot be 
the subject matter of acquisition. Where the funds in the hands of the 

employees consisted of unclaimed wages, it was held that it cannot be taken 

as vested in the Board. But the fines imposed on labour can be t ^kpn as 
vested in the Board. State is the custodian of abandoned property. Bombay 
Dying Co, v. State of Bomhay, A. X. R. 1958 S.C. 532. 

949. Change of managment is ooc acquisition. 

Where an Act provided for transfer of mauagement from old Board of 
Trustees to a ne w one, article 31 (1) is not applicable as it is not a case of 
compulsory acq uisition: Board of Truiites TtSia CoUeee v. State of Delhi, 
A. 1. R. 1962 S. C. 456. 

953. Private action cann^ be cbaflanged. 

Article 31 does not provide protection against private action. Where 
a writ was filed against Central Bank of India. U was held to be misconceiv- 
ed: P. D. Shatndasani v. Central Bank of India, A, I. R, 1952 S. C. 59. 

951. Administrative order is of no value. 

An order passed by Education Department under the Bihar Education 
Code, whereby the Managing Committee of School was to hand over charge 
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(4) clause 9 of Imports Control Order imposing reasonable restric- 

tions is valid : Ftdeo (P) Ltd. v. 5. N, Bilgrami etc., 1960 
(2) S. C. R.408. 

(5) Section 3 of Imports & Exports Control Act 1947 and para 6 

(h) of the Imports (Control) Order 1955 were held to be valid: 
Gloss C. 7. U. Asiocialion v. Union of India, 1962 (1) S.C.R. 
862. 

(6) U. P- Sugercane (R^ulation of supply and purchases) Act 1953 

is valid : Ch. T. Ramji etc., v. State of U. P.. A.I.R, 1956 S.C. 
676 : 1956 S.C.R. 393. 

(7) Bombay Land Requisition Act 1948 is valid : Stale of Bombay 

V. Bhanji Nunji etc., 1955 (1) S.C.R. 777. 

(8) Land Aquisition (Amendment) Act 31 of 1962 is valid : R. L. 

Arora v. SiaU of U.P., A-I.R. 1964 S.C. 1230. 

(9) Madras State (Abolition and Conversion into Ryotwari Act of 

1948 is valid and has been included in Article 31 B: Sri Raja 
V. Venkata v. StateofA.P.. 1960 (1) S.C.R. 552. 

(10) U. P. Consolidation of Holdings Act 1954 is valid : AUarsinsh 

V. StaU of V. P.. (1959) Supp (1) S.C.R. 928. 

(1 1) Section 29 B of the Bombay Agricultural Produce Market Act 

1939 validating collection and levy of license fee is vaild. Ret- 
rospective effect can be given : ituhammadhhai y, SiaU of 
Ra^aithan, 1955 (2) S.C.R. 875 : A.I.R. 1962 S. C. 1517. 

(12) Marwar Land Revenue Act. 1949, Land Regulation Act. 1949 

regulating relation between land-lord & tenant is valid: 
Kithan Singh v. SiaU of RajatUtan, 1955 (2) S. C. R. 531. 

(13) Electricity Act 1910 is valid: Okara EUetire Supply Co. 
V. StaU of Punjab, I960 (2) S. C. R. 239. 

(14) Coal Bearing Area (Acquisition and Development) Act 1957 

isvilid: iffs BarrakarCoal Co. V. Union of ‘ India, \QGZ {1) 
S. C. R. 44. ' ... 

' 955. Some invalid Act. r " 

1. Madras Linginte (AcquisUtoo of Land) Act. 1953 was held to be 
void, as under it compensation waspayable for . acquisition for value with 
reference to some date prio^r to acquiution. The right of just indemnifi- 
cation granted by Artidersi was held to be violated: State of Madras v. 
D. Vamasiirays A.LR. 1965 S.C. 160. law under' Article 21(1) will not be 

aintalned if the restrictiops are unreasonable: K. K. Kociuni v. Slate of 
ifairjj {I960) 3S.C.R. • 8S2; ■ " 

2. BomI»y Labour welfare fund Act of 1953 was declared void as it 
deprived the employer of moneys without giving any compensation:, Bsmicy 
Dyeing and Manufacturing Co. v, StaU of Bombay, 1953 S.C,R, 1123. A-I.R. 
1953 S.C.E. 329. 

3. Section 3, 4 and 6 of Bombay Land Tenure Abolition Laws (Amend- 
ment Act 1956 was declared to be. void: If. S. J. Ranmal v. StaU of Gujarat, 
A. LR. J962S.C.891 

4. Madras Marumukkathoyam (Removal of Doubts) Act 1954 being not 
' in public interest was declared void: K.K. Kochuni v. StaU of M^as, 

1960 (3) S.C.B- 882. 
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P«Mja6, A. I. R. 1959 S. C. S19. _ . t> , 4 ^*:= »n 

Aiiner Abolition of Intermediaries and Land Reforms Act is meant to 
serve the purpose of the Act. that is. the abolition of intermediaries and so 
is protected by aiticle 31 (A): Raghhir Singh v. State of Ajmer, 

1951 S.C. 475. 


Where the H. P. Abolition of Big Landed Estates and Land Reforms 
.let was declared invalid by the Supreme Court and which was subsequen- 
tly validated by another Act, it was held that the validity is not liable ^ 
be challenged under article 19 and 31 : Jadab Singh v, H. P. Admn^ A.I.R. 
1960 S. C. 1008. 

Acquisition of right to hold Mtlas on Bakasht lands is saved by article 
31 (a), because such a right is an estate; Slal£ oj Bihar v. Remeikwar Prasad, 
A. I. R. 1961 S. C. 1G49. 


Article 31 (a) (2) (a) refers not only to estates but also to its local 
equivalent. Thus Bhuswami in Bihar paying land revenue to State is a 
trnnure bolder under the M. P. Land Revenue Act and it was held in sub- 
stance as estate: N. Bhai Ratnji v. Slate of Bomlay, A.LR. 1961 5.C. 1571: 
nS62] (1) S.C.R. 733. loams are estates and abolition of Inams under 
Bombav Personnel Inams Abolition Act was held to be saved from attack 
under article 31 (a): Gangaihat v. State of Bom^uy, A.I.R. 1961 S.C. S38S 
(1961 (1) S.C.R. 9si 

Lands held by Ryotwari Pattadars in South Kanara District are not 
estates and therefore Kerala Agrarian Relations Act of 1961 is not saved by 
article 31 and 31(A). K.K. Kommanv.SlaUof Kerala, A.l.R. 1962 S.C. 723: 
(1962) (2) S.C.A. 1. Assam Fixation of ^itioas of Land Holding Tax cunnot 
be called a colourable piece of legislation and falls withio the protection 
guatantetd by snide 31 (A). Tra C<»n*oBy v, Dy. Cotsmissiwirr 

A.l.R. 1962 S.C. 137 |[1962) S.C.R. 724. Pandaravaka Rerm^arttaww lands 
and Pwavaki lands in Rochin can be regarded as local equivalents 
of estates and, therefore, Kerala Agrarian Relations Act of 1961 
stands protected by articls 31 (A): Parshotaman Uambviri v. State of 
Kerala, A.LR. 1962 S.C. 694. Madras Esiales Abolition and Conversion into 
Ryotwan).Act 19S8 cannot be challenged on the ground that it offends section 
299 of Government ol India Act 1935: Raja of Yankatgri v. State of Andhra, 
A.l.R. 1960 S.C. 32. Conslitution is not retrospective and Jagirs taken over 
prior to Constitution are not covered by the Constitution. Hyd. Abolition 
*’/ Regulations cannot be challenged on ground of want of legislative 
competence or colourable exercise ol legislative authority: Server Lai V. 
State of Hydrabad, A.T.R . 1960 S.C. 862. 

9S4. Acts which are valid. 

The following Acts have been declared to be valid 

(1) Land Acquisition Act 1894 is valid: B. D. Thakur v. Stale of 

Bombay Etc., 1961 ( 1 ) S. C. R. 128. 

(2) Bombay Personal Inarms Abolition Act 1952, being protected 

by Article 31 is valid : C. hf. Dfafumier v. Stale of Bombay 

1961 (1) S. C.R.943. 

(3) Bombay Tenancy and Agricultural Lauds Act 1948, being 

protected by Article 31 — B is valid : V, M. Sanjanwala v. 

Stale of Bombay, 1961 ( 1 ) S.C.R. 341. 
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' fuTt Tea Co Ltd Afsi v ^fazururussa 1962 (I) SCR 724 

(8) Bombay Tenancy and Agncultural Lands Amendment Act 

S R i? Narnatn v State o/Boniay 19o9 Supp (1) 

SC.R 490 

(9) Punjab Security of Land Tenure Act 19a3 4(ma Ram v 

State 19o9 Supp (1) S C R 102 AIR- 19o9 SC ol9 
(10} Madras Estate (Abolition and Conversion into Ryotwan) Act 
of 1948 Raja Venkaiagtr v Stale oj Andhra Rradesh 19o0 
(1) SCR 552 

960 Estate or rights in estate 

An intermediay must e\ st in an estate before it comes iritbrn the 
provisions of Article 31 A Proprietor of the soil should hold the estate and 
should be in direct relationship with the estate Local definition of 
the estate should be kept in vie v Narrow construction should not be 
adopted P Namludtn v Slate of Kerala AIR. 1962 S C 694 1962 

Supp (1) S C R. 753 Pandava Verumpattam and Puravaki land> in 
Cochin are covered by the definition of estate P \a)hbitdr%v Slate of 
Kerala AIR 1962 S C 694 fjara Istamrar ;s included Raja Ram v 
Stale of Raja^han Petition No 2o9 of 1963 decided on 28-2 66 Right 
to hold Mela is estate State of Btkar y R P N 1962 (2) S C R 382 
96L Transfer of Shamilat I^md etc. to Pancha>at is valid 
Shamilat d«h can be transferred to Pascbajats Similarly non 
proprietors can be made owners of abadi deh Tbes* acts are protected by 
Article 31 A because the object of the law is to advance agranan reform 
Ranjrl Smgh v Slate of Punjab AIR 1963 S C. 632 
962 Taxaticn L^w Retrospective validation 

Law of Taication can be vaUdated restrospectively If K Chhipa v 
Stale of Gujarat (1962j Supp 3SCR 873 ALR. 1962 SCR 
1517 
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9S6 Amendment of Article 31(2) , o * 

Cocs'ilution IV Amendment Act amended Article 31 and a new clause Z*A 
was added wiili a view to suprreede the ^ew expressed in thpe cases: Oai«rM* 
dai Shtiitiwas of Bmiay V. Shdopur Spinning mi Wtav\ng Ci^Ui. 

S.C.R. 674; State o/ IVest Bengal v. Subodh Gopal Bose, 1954 S.C.R- 78? Gulina 
Pain Nageshwar a Rao etc. v. Andhra Pradesh State Road Transport corpora- 
/lort 1959 Supp UJ S. C. R. 319: StfffArr Ahmad v. Stale of U. P. (195o) 1 
S,C. R. 707. 


957. Law of Acquisition, power to examine. 

Legality oJ the law on the ground ol inadequacy of compensation pro- 
vided by it cannot be examined by Courts. But if the principles lasn 
down by the law are not reler’ant to the property acquired, these c^ 
be declared as void ; P. V. itadaliar v. Special Collector, A. I. R. 1965 
S. C 1017. In this case the compeosatioa prov^ided was illusory and it 
was found to be a fraud on the law. 


Compensation must he just and equivalent to what the owner has 
been deprived of by aquislttoo : Stare of IVest Bengal v. Bela Banerjce 
etc., 1954 S.e.R. S56. 

958. Article 3LA does not revive void laws. 

Bombay Act IV of 1948 was held to be void at the time it was ma de 
and so there was no question ol applicability of Article 31-A ; IV, o. 
Jetjabhoy v. The Asst. CoUeclot, A.I.R, 1965 S.C. lOSto. 

959. Laws under wbirb estates ete. are acquired, modified etc. 
are valid. 

Article 31-A will save laws, which deal with extnptiishment. modi- 
iicatioD etc. of estates or rights tbereta. Thus Saurashtra Bakshali Abo- 
Htion Act 1051 was held to be valid: N. Manskinghji v. Stale s/ 

Saurashtra, C. A. 233 of 1258 decided on 20.4-65. Some other Jaws 
faved by Article 31-A are:— 

(1) Bombay Personal, Inams Abolition Act 1952 : C. W. 

Majumiar v. State of Bombay. {13QI) S.C.R. 943. 

(2) Rajasthan Land Relorms and Resumption of Jagirs Act. 

^ Raja Ram Singh v. Slate cf Rajasthan, PeliUoa No. 259 of 

1955 decided on 28-2-60. 

(3) Vindya Pradesh Abolition o! Jagirs and Reforms Act, 1952 

Sm of Vinihya Pradeth v.- Moraihwai Singh etc. 1960 (3) 

S.C.R. 106. » ' J & 

(4) Himachal Pradesh Abolition ol Big Landed Estate and Reforms 

Act, 1963: Jadab Singh etc. v. Himachal Admintsiralion etc. 

1960 (3) S.C.R.755. 

(5) Assam State AcquisitiMi of Zamindars Act, 1951’ BAaiseJendra 

v- (I9S6)S.C.R. 303 : A. 1. R. 1956 S.C. 


( 6 ) 

( 7 ) 


E^t Punjab Holdings (Consolidation and Prevention ol 
Fragmentation) Act, IW8 as amended by Act 27 of 1960: 
RanptSingh V. State p/ PK n/aJ, A.IR. 1965 S.C. P32. 
Assam Fixation ofCeilit^ on Land Holding Acb 1957. Sona- 
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FUNDAMENTAL RIGHTS AND ARMED FORCES 

SYNOPSIS 


9€4. General 

965. Army Act. 1950 does not violate Article 14 

966. Central Gavemment coofiming the order passed by 
Court Martial-Nothing illegaL 

- £67. Government servant ont tncladed 

964. General. 

Article 33 of the Constitation of India ' gives power to the Parliament 
to restrict the fundamental rights so far as these rights have been con- 
ferred on membenSi of armed forces or the fortes charged with the main- 
tenance of public order so as to ensore the proper discharge of their 
duties and the maintenance of the discipline among them, this Article is 
a sort of proviso to the fundamental rights contained in part 111 of 
the Constitution. 

Some of the instances where the fandameatals rights may be iofting- 
ed are as 'follows: 

Under section 12 of the Army Act. 1950, Section 12 of the Air 
Force Act, and under Section 9 (2) of the Navy Act 1957 a female is 
not entitle to be enrolled as member cf these forces. 

Similarly there are other sections in the above mentioned Acts 
which restrict the fundamental nghts of freedom of speach and expression. 

It may be seen that the Military law in India stands consolidated 
in shapes of various Acts for example Army Act 1950. Air Force Act 
1950 and Navy Act of 1957. The Constitutional position of the 
Armed Forces' in India imposes a dooble Liability. A solidei has all the 
rights and Labilities of an ordinary citizen superimposra by special incidents 
which may arise by virtue of the special Acts governing th em . 

There are ce rtain privileges also which are attach^ to persons serving 
in the .\nned Forces; for example the pay and other allowances of any person 
subject to the Acts mention^ above cannot be attached. 

The person serving in the Forces are tried by special Court known as 
Court MaitiaL 

Under Article 34 there a» mtrictions imposed on the rights of the 
Citiaen when there is Martial law in foroe. Article 35 deals with the power of 
the Parliament ito make special law for matters which may fall under 
Article 33 and Article 34. 

\\*bere the accused merely alleged that some of his relative were not allow- 
ed to meet him which resulted in a of opportunity to defend in 

as much as he could not seek the help of a civil la w yer, it was held that as no 



CHAPTER XXH 

RIGHT TO CONSTITUTIONAL REMEDIES 

SYNOPSIS 

963. Object and effect of Article 32 

963. Object and effect of Article 32. 

The power which is conferred by Article 32 of the Constitution ol India 
is the most powerful weapon In the bands of the Supreme Court of India 
to keep the Legislature and the Executive within bounds of their respective 
authority so that they may not interfere with the fundamental rights of 
the Citizens : Kochunni v. StaU of Mairat, A. I. R. 1959 S. C. 727. 

Clause I of Article 32 guarantees the right to move the Supreme Court 
for seeking relief from the Court by way of five writs as contained in the 
clause. The effect of this guarantee is that the right guaranteed by Article 
S2connotbe suspended except as otherwise provided by the Constitution 
itself. One of the circumstance under which the right can be suspended is 
as mentioned Article 359 when a proclamation of emergency is in force. 
Thus aoy law which renders (he provisoos of Article 32 illusory or nugatory 
is void : Gopdan v. StaU, A. I. R. 1950 S. CU 27, 1950 5, C. k. 88: Makhatt 
V, Siaie, A. I. R. 1964 S< C. 381. But where the Constitution itself 
protects any suspensfon of the right conferred by Article 32 it cannot be 
called illgal ; Sommawanli v. Stale of Punjab, A. 1. R. 19o4 S. C. 131 

The Scope of this Article has been discussed in detail in the various 
chapter dealing with Judiciary. 
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767. Government servant not included. 

It is Wrong to say that the Constitution excludes Government ser. 
vants as a class from the protection of the several rights guaranteed by 
the several Articles In Part III save in those cases where such persons 
are specifically named. Article 33 selects two of the Services under 
the State namely members of the armed forces and forces 
charged with the maintenance of public order and saves the rules pres- 
cribing the conditions of service in regard to them from invalidity on 
the ground of violation of any of the fundamental rights guaranteed by 
III and also defines the purpose for which such abrogation or res- 
triction might take place. This being limited to ensure the proper dis- 
charge of duties and maintenance of discipline among them. The Article 
having thus selected the services, member of which might be deprived of 
the benefit of the fundamental rights guaranteed, to other persons and 
citizens and also having prescribed the limit within which such restric- 
tions or abrogation might take place, other classes of servants of Govem- 
m«it in common with other persons aud other cttiams of the country 
cannot he excluded from the protection of rights guaranteed by Part III 
by reason merely of their being ^vemment servants and the nature and 
incidents of the duties which they have to discharge in that capacity might 
necessarily involve restrictiort of certain freedoms in relation to 
Article 19 (1) (e) Sc (g) : Katneshwar Prashad v. State of BUiar, A.I,R. 
1962 S.C. 1166. 

In construing the validify of Section 3 of the Pepsu Police (Incitement to 
Disaffection) Act of 1953, the provision contained in Art 33 of the Consti- 
tution has no relevance. That Article merely prescribes that PacUaiaent 
nay by law detennine to what extent any of the rights conferred by Part III 
shall in their application to members of the Armed Forces or Forces charged 
with maintenance of Public order, be restricted or abrogated so as to ensure 
the proper discharge of their duties and the maintenance of discipline among 
them. No, doubt, the impugned provision is coocemed with ensuring disci- 
pline among the forces charged with the maintenance of public order but as 
powers of the President were exercised by virtue of the declaration contained 
in Section 2 of Act XXII of 1953 under which only the powers of the State 
legislature were vested in him, any law enacted by him would not have the 
force of Pailiamentar/ legislation contemplated by Article 33: Dalbir S»H|ii v. 
Sfoi! 0/ A. I. R. 1960 S.C. 1 108. 
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request was made to Court martial and as there was no refusal it cannot be 
said that there is any violation of Article 20. 

Each and every provision of the Act is a law made by Parliament and 
if any provision afiect the fundamental fight under Part III of the 
Constitution, that provision does not, on that account become void, as 
it must be taken that the Parliament has thereby, in the exercise of its 
power under Article 33 of the Coostitutfon. made requisite modification to 
^ect the respective fundamental rights : Ram Sarup v. 17 h»o» of India, 
A. I. R. 1965 S. C. 247, 

965. Army Act 1950 does not violate Article 14. 

Provisions of the Army Act as contained in section 12S of the Act 
does not violate Article 14 of the Constitution of India. This provision 
applies to all those person who are governed by Army Act and there arises 
no question ot any discrimination as the persons governed by the Army Act 
constitutes a class in themselves, rhough section 125 of the Act does not 
contain any thing which may be said to guide the discretion vested in the 
military officer but the discretion to be exercised by the military officer 
specified in section 123 of the Act as to the trial of an accused bv 
by Court martial or by an ordinary Court, cannot be said to be ungulded 
by any policy laid down by the Act or uncontrolled by any other authority : 
Ram Sarup v. Union of India, A. I. R. 19^ S. C. 247. 

966. Central Goveninent coofimloe the order passed by Court 
Marlial-Nothlag illegal. 

The grievance of the accused was that because the Central Government 
had itself exercised the power to confirm ibe sentence passed by the Court 
Martial the onler of coonmation was iUegal in as much as be was deprived 
of the remedy of going to another authority against the order of confirmation. 

The mere fact the order of confirmation is passed be the Central Govern- 
ment it is no ground for declaring it bad. Where the Central Government 
itself has exercised the power of cr^rmatioo of the sentence awarded by the 
General Court-Martial, it being the highest autliority mentioned in sub s. 
(2) S. 1G4 of Army Act, 1950 there can be no occasion lor a further appeal 
to any other body. Therefore no justifiable grievance can be made of the 
fact that the petitioner had no occasion to go to any other authority with 
a second petition as he could possibly have done in case the order of confir- 
mation was by any authorily subordinate to the Central Government. The 
Act itself provides thbt the Central Government is to confirm the findings 
and sentences of General Court-Martial and therefore it could not have been 
contemplated, by the provisions of S 164 that the Central Government could 
not exercise this power but should always have this power exercised by 
any other officer which it may empower in that behalf by warrant. 
Each and every provision of the act is a law made by Parliament and that 
if any such provision tends to affect the fundamental right under part HI 
of the Constitution that provision does not, on that account, become void, as 
it must be taken that Parliament has thereby in the exercise of its power un- 
der Art, 33 of the Constitution, made the requisite modification to aHect the 
respective fundamental rights: Rant Sarup v. Union of India, A. I. R- 1^65 
S. C. 247. , . . 
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cles 19 will be declared as valid if objects of tbese principles is achieved: See 
la re Kerda Educaiion Bili, A. L R. 193S S.C. 9S6. 

969. Fnndam.ntal Rights althoogh in conflict with Directive Fria« 
dples must be enforced. 

Fundamental rights even thoagh in oondict with Directive Principles 
must be enforced by law courts. A law must not infringe fundamental rights 
If it does so. it will be declared void and the plea that it is in accordance 
with Directis'e principles will be of no avail : SUU oj Madras v. Champakam, 
1951 S.C.R. 525: ffani/QuarrsAi V. Stale of Bihar, A.I.R. 1955 S.C. 731. 
1959. S.C.R. 629. 

970. Education grant cannot be claimed as of Right-Purpose of 
Article 30(1) cannot lc defeated. 

Article 45 does not give any right to any school to demand grant in 
aid. Fundamental rights under .Article 30 (1) cannot be taken away under 
the colour of Directive Principles: tn Kerala Educaiion Bill, A.I.R. 1953 
S.C. 9S6. 

97L Pee coucesstoa cannot be claimed as of rignt-Harijan colony 

be built 

Justiceable rights are not granted under Article 45. If school fee cos- 
cessioa is denied to any member of a backward class, he cannot claim 
relief from the court, on this gronad. Hie fondamestal rights are not 
to be infringed in promoting the edacational and economic interests of the 
weaker section of society: o/A/oiros v. 1951 S.C.R. 525 

Article 15 and 29(2) have been amended by the Constitation (First 
Amendment) Act. IdSL By this amendment, the State can now make 
special provisions for the habitation of Harijans. Thus a State Colony for 
the habitation of Harijans can be boilt now, notwithstanding the bar 
gainst discrimination on the ground of caste. 

972. Prohibition laws can be made. 

A law providing for the prohibition of consnmplion or production of 
liquor is valid and the restrictions imposed are not unreasonable having 
regard to Directive Principles contained in Article 47 : Stale of Bomiiy v. 
Balsara, (1951) S.C. R. 632 

973. Slaughter of milch animals, where allowed. 

The prohibition regarding slaughter of animals is confined to cows 
and calves and to those animals which (all within the definition of milch 
cattle. Thus milch cattle will be protected; Banif Quareshi v. Stale of Bihar 
1953 S.C. 731(1959) S.C.R. 629. 

Varions acts concerning the ban on slasgbter on bulls, and bnffaloes came 
up-for considration in the case ol AMut Ba&int v. Stale of Bihar, A. 1. R. 
1961 S. C. 443 ; 1961 (2) S. C. R. 610. While relying on an earlier decision 
in Mohd. Banif Qureshi v. Slate of Bihar, 1959 S. C. R. 629. it was held that 
the acts in so far as they put a total baa on slaughter without any re- 
gard to the usefulness of those animals operates as an unreasonable res’ri- 
ction Ion the fnndamental rights of the butchers. In the Bdiar Preser- 
vation and Improvement of Animals Act, the age limit for slaaghter was 
fixed at 25 years. It was held that such a condition is nnreasonable 
and will lead to economic disadvantage of feeding and maintaining 
unserviceabe cattle. 
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SYNOPSIS 

868. Directive principles— Scope oZ-VaJidity of Jaw, 
whether can be determined on their basis. 

999. Fundamental Rights although in conflict with 
Directive principles must be en/orced- 

970. Education grant cannot be claimed as of Right- 
Purpose of Article 30 (1) cannot be defeated. 

971. Fee concession cannot be claimed as of nghl*Harijao 
colony can be built. 

972. Prohibition Laws can be made. 

973. Slaughter of milch animals when allowed. 

974. Distinction cannot be made between piivate and 
public undertaVing’s workers 

97a. Living wage and Directive principles 
■ 976. Living wage-Meaning of 

977. Wage structure, three categories 

978. Validity of laws cannot be tested with respect to 
Directive principles 

979. Concept of minimum wage is in harmony with 

modern trend , 

980. Directive principles not to be enforced at the expen- 
se of minorities. 

968. Directive pTincipUs— Scope of-Validity of law, whether can 
be determined on thrir basis. 

The State should follow the directive principles both in administrative 
matter as well as in making laws. These principles contain alms and objects 
of a welfare stale as opposed to a ‘Police State*. But if an Act contravenes 
these principles it will not be declared void: Deefi Cband v. Stale of U. P’> 
A.I.R. 1959 S. C. 648 nor do these confer any rights and these cannot be en* 
itaetd by "ilo body tan vkAaVe way Iww cm \Vie gtemnd tbat be is 

following Directive Principles. The validity of a law will be determined with 
reference to the law making power conferr^ by the legislative lists and not 
with reference to these principles: Deep Chand v. Slate of V. P., A.I.R. 

S. C. 643 but the tendency of these principles can be e cammed in order to 
declare a law valid. Thus an order of acquisiti'^n will be declared valid, d 
it achieves the object of Part IV of the Constitntion: State of Bihar v. 
KameshwaT A.I.R. 1952 S. C. 252. Similarly restrictions imposed under Arti 
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shall direct its policy towards sccuimg equal pay for equal work for both 
men and women and Article 43 enjoins on the State to endeavour to secure, 
by suitable legislation or economic oi^anisation or in any other way, to all 
workers, agricultural, industrial or otherwise, work, a living wage, condition 
of work ensuring a decent standard of life and full enjoyment of leisure and 
social and cultural opportunities. This constitutional directive wll certainly 
be disobeyed if the State attempts to make a distinction between the same 
class of labourers on the ground that some of them are employed by a 
company financed by it and the other by companies floated by private 
enterprise. These Article do not countenance the invidious distinction 
oh the basis of the character of the employer. The Legislatures in India 
even before the coming in to force of the Constittution passed Acts regulat- 
ing industries such as the Industrial Disputes Act, 1938. Industrial 
Employment (Standing Orders) Act. 1946 and Industrial Disputes Act, 1947. 
In these Acts no distinction is coade between industries in Public and 
Private sectors vis-a-vis the service conditions of the labouers : Hindustan 
antibiotics v. Workmen, A. I. R. 1967 S. C. 948. 

975. Living wage and Directive Principles. 

The object of the industrial law is two-fold, namely, (i) to improve the 
service conditions of industrial labour so as to provide for them the ordinary 
amenties of life, and (ii) by that process, to bring about industrial peace 
which would in its turn accelerate productive activities of the country 
resulting in Us prosperity. The prosperity of the country, in its turn, helps 
to Improve the conditions of labour. By this process, it is hoped 
that the standard of life of the labour can be progressively raised 
from the stage of minimum wage, passing through need-found wage 
fair wage, to living wage. Industrial adjudication reflected in the judgments 
of tribunals and the Courts have evolved some principles governing wage 
fixation though accidentally they related only to industries bom in the 
Private sector. The Principle of region-cum-industry. the doctrine that the 
minimum wage is to be assured to the labour irrespective of the capacity of 
the Industry to bear the expenditure in that regard, the concept that fair 
wage is linked with the capacity of the industry, the rule of relevancy -of 
comparable concerns, and the recognition of the totality of the basic wage 
and dearness allowance that should be borne in mind in the fixation of wage 
structure are well settled and recognised by industrial adjudication. See 
M/s Crown Aluminium works V. Their workmen, 1958 S. C. R. 651 : Express 
Newspapers {Private) JJd. v. Union of India 1959 S. C. R. 13 : French 
Motor Car Co, Lid. v. Workmen, 1963 Supp (2) S. C. R, 16 

In Hindustan Times IM. New Delhi v. Their Workmen, 1964-1 S. C. R. 
Das Gupta, J. said at p. 240- 

“In trying to keep 'tnie to the two points of social philosophy 
and economic necessities which vie for consideration, 

' industrial adjudication has set for itself certain standards 
' in’ the matter bf wage fixation. At the bottom of the' 
ladder, there is the minimum basiq wage which the employer 
of any industrial labour must pay in order to be allowed to, 
continue aaindustry. Above this is the fair wage, which' 
may roughly be said to be approximate to the need based, 
minimum. -In the sense of a wage which' is" adequate to 
cover the normal needs of the average employee regarded as 
a human being in a civilised society. Above the fair wage 
is the living wage-a wage which will maintain the workman 
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The freedom to carry on bosiness is subject to reasonabJe restrictions. 
The phrase 'reasonable restriction* in this context connotes that the Ijmita- 
tation imposed on a person’s enjoyment of the right should pot pe 
rary or of an excessive nature. The word 'reasonable implies intelligent 
deblibration i. e. the choice of force which reason delates. Legislation 
which arbitrarily or excessively invades the right cannot be said to con- 
tain the quality of reasonableness. A restriction should strike a proper 
balance between the freedom guaranteed and the social control permitted. 
The nature of the right alleged to have been infringed and the underlying 
purpose of the restriction imposed, the extent and urgency of the evil 
sought to be remedied thereby, the disproportion of the imposition, the 
prevailing conditions at the time si culd all enter into the judicial ver- 
dict : Express Newspapers L(d, v. Union oj India, A. I. P. 1958 S. C. 57S 
1959 S. C. R. 912. 

Clause 6 of article 19 protects a law which imposes reasonable restri- 
ctions in the interests of public on the exercise cf the right conferred by 
article 19 (1) (g). It is the duty of the Court in case of a dispute to de- 
termine the restrictions imposed by the law. In determining this question 
the Court should not proceed on a general notion of what is reasonable in' 
the abstract. The right which Is conferred by article 19 (1) (g) would 
have been absolute but for the qualifying pcovisi' n$ contained in clause 
5th of the article. The reasonableness of U. P. Preven ion of cow slaughter 
Act 1956, and C. P. aod Berar Animal Preservation Act 1949, came* 
up for consideration before the Superme Court and it was held that the 
Bihar Act in so far as it prohibits the slaughter of cows of all age and 
calves of cows and buffaloes male and female is conslitutionaly valid and 
insofar as it totally prohibits the slaughter of she buffaloes, breeding 
bulls and working bulls without prescribing any test or requiieroent as to 
iheageo/ usefulness, it infringes article 19 (g). Similarobser atioas 

were made so far as the C, P. and Berar Act of 1949 is concerned : A/. 
Qureski v. Slate of Bihar, A. I. R. 1958 S. C. 731 : 1958 S. C. J. 975. 

The provision of Bihar Act 2 of 1956 and U. P. Act 1 of I95ficame 
up for consideration before the Court in the case of Afo/ii. Hanif Qureski 
and other _ y. Stale of Bihar, 1959 S. C. R. €29 and it was held that 
the provisions of these Act in so far as they ban cow slaughter irrespective 
of their age and other conditions is unconstitutional. There is no doubt 
that the country is in short supply of milch cattle, breeding bulls and wor- 
king bulls and total ban on the slaughter of these animals is essential in the ' 
iriterest of the national economy for the supply of milk, agricultural wor- 
king power and manure. When restriction is imposed regarding the tot^‘ 
ban of these animals it is a reasonable restriction in the interest of general 
public. A total ban, however, on the slaughter of useless cattle which in- 
volves a wasteful drain on the county’s cattlefeed which is in itself short* 

supply which will deprive the useful cattle of much needed nourishment 
cannot be justified as being in the interest of the general public. The legis- 
lature, no doubt, is the best judge of wbat is good for the community, but 
a constitutional question cannot be decided on the grounds of the senti- 
ments of a section of the people which, the legislature might take into con- 
sideration while framing the law. 

dstinctioD caCDot be made between private and public under- 
taking 9 workers. 

Article 39 of the Directive Principles of State Policy says that the State 
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are expressly made unenforceable by a Court, cannot over 
ride the provisions found in Part III which not withstanding 
other provisions, are expressly made enforceable by appropri- 
ate writs. 

The constitutional validity of a statute depends npoa the existence of 
legislative power. There is no rc'evancy to make r^erence to directive 
principles, in this respect for, the Igislative power of a State is only 
guided by the directive principles of Stale policy. The directive principles 
even if disobeyed by the State cannot affect Ae l^slative power of the 
as they are only directory in scope and operation : Dup Ckind v Siale 
e/ PraiesA A.I.R. 1S59 S. C. 643. 

979. Cocept of mlnlmatn wage ts in harmony with modem 
tread. 

This concept minianm wage isia haimony with the adance of thought 
in all civilised countries and approximates to the statutory minimum 
wage which the State should strive to achieve having regard to the Dir- 
ective Prindple of State Policy contained in part IV of the Constitutioa : 
Espreis ^’^sfs p^p^ jW- V. L’ftion of trJu, .A.I.R. 19S1 S.C.eC2; 1959 
S.C.R. 12. 

9$0. Directive principles not (o be enforced at the Expense of minori- 
ties. 

Directive prioaplrs contained in .Article 45 requires the State to 
endeavour to provide, within a period of ten years from the coamenee- 
mest of the Constitution, for free and compulsory edscatioa for all child- 
ren until they complete the age of foarteea years. The argument advanc- 
ed was that the minorities should not be permitted to stand in the way of the 
implemataticn of the sacred do<y cast cpon the State of giving iiW and 
compulsory educatiau to the Children of the country so as to bring them 
up properly and to make them fit for discharging the duties and responsi- 
bilities of go^ citixens. It was farther argued that selfish claims of the 
minorities woa'd set back the h^ds of the dock of p r ogre s s. These mino- 
ties should not, be permitted'^ to perpetuate the sectarian fragmenta- 
tion of the people and to keep them perpetually segregated in separaJe 
and isolated cultural enclaves frid thereby retard the unity of the natioru 
The court observed that it is not for the court to question the wisdom 
of the Supreme law of the land. The people of India have given npto th^- 
seleves a Constitution which is not for any particalar community or section 
but for alk Its provisions are intended to protect all, miccrity as well 
as the ma]crity communities. There can be oo manner of doubt that the 
Constitution has granted certain .cherished rights of the minorities concern- 
ing, their language, culture and ‘reEgioo, These concessions must have 
been made to them for good and valid reasons. Article 45, no doubt, 
requires the State to provide for free and compulsory education for all 
children, but there isnothfogto prevent the State from discharging that 
solemn obligation through Goveniment aad aid^d schols and Article 45 
does not require that obligation is be discharged at the expense of the 
miciorty communities : la re Ktrdi Edstcsiioa Bill, A.I.R. 1959 S C. ' 
9S5. 
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Umlo piovidehis toJy^^"* physical well beiegi 
“'„„gr,“aiSh£“ ^Sy” « his dalles as 

comfort est.maud generally accepted that living 

days. It h cViould be able to provide for h s family not only 

iilsilltsi=ili§s 

. silSssHaHSi^s 

and caltuial opponno'y- , , ,„ 

11 may Ihas be taken that oar political aim , i; h»>ng , '"S' ““fj-rts 
t ,1 practice living wage has been an ideal which has eladed onr en 

|;Sn'e';r4lg-'rS?e"^ 

KV'S S.".30'5:' (1365) 

2S.C. A.733e 

957 WaB« stmclore. three categorie* . 

In dealing with wage slruclute it is usual ''L^e snb* 

tbPre broad categories, the basic minimum wage which is the hare 
Js?ence wage: a^ive it is the fau wage beyond the fair wage is the 

'""'whiJ dealing with the wage slnictiire lheie would be no i““S 
tion for ignoring the idealistic character of the livmg wage as specUi 

in Aiiicle as of the Constitution ; and so. it would be necessary to enq 

SietJo the wage qnistion satisfies the test laid down by the Royal Co» 
mission on the basic wage for the Commonwealth Amtraha which 
been endrosed by the Fair Wag» 

vedbythe Supreme Court in the ExJ^ks News Paper s 19o9b-U^j 

12. See also SfaHifari Fflfum Rejtnmg Co v Its Workmen, A. I. K- 

^’W.^^idity of laws cannot be tested with respect to Directive prino' 

SiaUof Madras v. Smt.Champakam Dorairajan, ( 1911 ) S.C.R* 52o 

Das J principles of the State policy, which by article 37 
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Government — Presumptioa will be that the order 
• is valid 

1000. Order under article 166 sliould be communicat- 
ed to the person concerned before it can be 
called as an order of Government 

100 1. ' Chief Minister can pass an order regarding a matter 

falling in the portiolio of some other minister 

1002. Rajasthan Rules of Business — Review petition 
against the order of Governor must b- referred to 
governor in case it is to be rejected 

1003. Rajasthan Rules of Business framed under article 
166— Order making compulsory retiieraent not 
to put before Governor or Chief ifmister if not 
by way of penalty 

1004. Order under article 166 defect*ve-7-Burden of 
proof that it was properly passed is on Govern- 
ment 

1005. Power to dismiss is outside the scope of Article 154 

1006. State executive. How works 

IC07. Difference between a Minister and Secratary of 
a department 

1008. Minister net part of the department 

1009. Executive decision and Its formal expression 

1010. Article 166, is directory 

1011. Expressed to be inade-Meaning of 

1012. Who should commiunicate the orders 

1013. Power under Article 161 to give pardon and power 
of supreme Court under 142 to suspend sentence 
compared with power of Judicial committee 

1014. Appeal pending in Supreme Court, action cannot 
be taken under article 1 6) 

1015. hx. Maharajas have no power to grant pardon 
after the coming of Constitution 

^81. General, 

The executive power of the Union has been vested in President and is 
to be exercised directly or indirectly through biro. Article 52 of the Consti- 
tution of India says that there 'shall be a President in India. Anicle 53 of 
the Constitution lays down that all the executive business of the Union is to 
be carried m the name of ‘the President. In this respect our Constitution 
basadoped the British Constitu*ion. The President is the symbol of the 
State and of the unity of People. The position of an elective President 
has been reconciled with an elected l^gisbture. 

982. Executive power, defined. 

The executive power of the State is that power which is concerned with 
the execution of the will of the State or it may be defined as the exccrcise 
of authotity within the State by which is administered the law, the business 
of (he Government and the maintenance of the secutiry of the State 
both in its internal and external aspect. 

Executive functions are incapabSe of comprehensive definition, for they 
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9S7. President cannot delegate powers which are inve- 
sted In him as President 

SS3. President can delegate only ezecotive Ennctions 
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9S9. Validity of orders passed under Article 77 when 
the validity can be questioned. 

990. Article 77 would apply to an order passed under 
article 359 
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991. State Government— Veasing oi 

992. State can invoke inberent ) power under section 
561 Cr.P. C. 

993. Delegation of power by State Government should 
be haimomous to the provision of statute 

994. Rules of Business— Allocation of bnainess can be 
made in advance 

995. thder of detention should be in writiag, question 
whether order of its record should comply with 
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396. Advice given by Council oi Uinlster is a pro- 
tected as privil^ed 

997. Executive action under Article 166 to be in the 
name of the Governor 

99S. Order passed under article 166, when can be 
challanged 

999. Ko allegation that the order is not made by the 
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1955 (2) S. C. R. 225. The power of the executive is uncurtailed so far it 
relates to carrying on business or to enter into any trade or business. This 
has been made clear by the ammending Act of 1956 by which article 253 
of the Constitution was amended. ' , 

983. Executive and other power-Theory of Separation of power 'does 

not exist. ’ 

The executive powers vest in the President for the Government. But 
ro specific provision exists for the vesting of the judicial or executive power 
in other b<^ies. The President of India or the Govenor is to act on the 
advice of Ministers, who are responsible to the Legislature. Thus our 
Constitutition does not recognise the theory of separation of power. Legis- 
lative powers can be exercised even by the executive and Judiciary in certain 
cases. For examp’e. if there is a proclamatfoa of Emergency, the Parlia- 
ment can provide that th* President will exercise the powers of the State 
Legislature. He can also promulgate ordinances in certain circumstances : 
In re-Delhi Lairs Ad, 19J2, (1951) S.C,R. 747. However, one organ of the Go- 
vernment cannot encroach upon the Constitutional p ».«rs of any other organ 
of the Government. Similarly one organ of the Government cannot delegate i;s 
Constitutional functions to any other organ or authority of the Government 
; Bam Jarsaya v. State of Punjab. (1955) S. C. R. 225: In re-Delhi Laiss Jet, 
1912. (1931)2 S.C. R. 741. 

984. Electloa of President and vice Fresh' ent can be challenged 
only in accordance with the statutes. 

It is wrong to say that a person has a right as a citizen to approach 
the Supreme Court under Article 71 (I) w'beaever an election has been held 
in breach of the constitulonal provisions. The right of a person to file an 
application for setting aside the election must be determined by the statute 
which gives the right and that statute is Act 33 of 1952 passed 
under Article 71 (3). The petitioner most strictly bring himself with in the 
four comers of that statute and has no rights apart from it : lV. iV. B. 
Khare v. Election Co/7un»ssio«, A. I. R. 1958 S. C. 140. 

Articles 71 (1) merely prescribes the form in which disputes in connection 
with the election of the Resident and Vice-President would J>e enquird. 
into, it does not presaibe the conditions under which . the , petitions for 
setting aside an election could be presented. Under Article 71 (3) it is 
the Parliament that is authorised to make law for regulating any matter 
relating to or connected with the election of the President or Vice President 
and Act 31 of of 1952 has been passed by Pailiament in accordance with 
this provision. The right to stand for election and right to move for setting 
aside an election are not common law rights.' They are conferred by statute 
and can be enforced only in accordance with the conditions laid down there- 
in. It is wrong to say that the Act and the Rules derogate irom the jnrisd'i- 
clion of the Supreme Court under Article 71 (1). 

9S5. Word 'Election' used ia Article .71 means the whole election. 

The well-recognised principles of election law, Indian and English is 
that elections should Dot be held up and that the person a^rieved should 
not be permitted to ventilate his iodividunaJ interest in derogation of the 
general interest of the people, which -require that election sho.uld be gone 
through according to the time schedule. It is. there fore, in consonance 
both with the provisions of Article 62 and with good sense to hold that the 
word "election” used in Article 71, means the entire process of election. 

That is what Parliament understood to be the meaning of article 71 is 
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SurREME CoUHT 0!» CoSSTITUTlOS OP INDIA 
aie merely the residue of the functions 


o.» TMP residue oi u.o of Government after legislative 

and iudictal functions have been taken away. They include in addition to 
the execution ol laws, the maintenance ol public cl 

ol State property and national.sed indnstnca and services, the direction 01 
lorefen policy, the conduct ot militaiy operations and the provision ot 
supervision of such services as education publice health, transport, etc. , 
Executive powers are those powerswhich are left out after taking out the 
Judicial and Legislative power*. Bat this is subject to the P^oy'^ions m 
ihe Constitution or or any other law: ffa”* v- 0 / . 

(1956) 2 S. C. R. 225, (236). Any act not assigned to the Judiciary, luDiic 
Service Commission, the Legislature or any particuUr aulhonty 
Constitution is an executive act. Determination of the Government 
canying into execution and initiation of legislation, maintenance ol la 
and order, promotion cf Social and economic welfare, the direction 01 
foreign policy, the supervision of the general administration of the State 
alienation of State property, carrying on State trade and business, entenng 
into crntracts are all instances of the exercise of executive power : 
Ja-jiaya v. SlaU of Punjab (195S) 2 S. C. R. 22S. 

Powers of the executive can be exercised although no law has been rnade 
for the same. Bur no expenditure can be incurred without there being a 
law on the point. Similary to deprive persons of their property *?' 
must exist. No law, hwever is needed for the exeiciso cf the executive 
powers by the State in other cases. 

Making of a treaty is an executive action and no law is needed for the 
purpose but if under it money is to be paid out el the consolidated fund to a 
foreign power or ilie treaty alfect private rights, law must be made for tnis 
purpose. 

If Indian territory is to be ceded to some foreign power, law must be 
made but net so if a foreign letntciy isa<qu’red by India : 

Bervbari Union 1960 S. C. R. 250. 

If the executive wants to iofringe or acquire private rights, a law must 
be passed for this purpose. Similarly any act prohibited by law cannot be 
done by the executive in exercise of its executive power. 


The Executive function is not confined merely to'exccution of laws. In 
the exercise of its executne power the government may do any act which is 
assigned to any other authority by the Constitution. It Tshould not 
however, contrary to the provision of any law. It ^ould not encroach 
upon any legal or furdnmental rights of the Citizen : Ram Javaya v. Slau 
of Punjab, 1955 2 S. C. R.225; JayanlUal v. Rana, A. I. R. 1964 S. C. 
648. 

Making of a treaty is an executive Act which the Municipal Court 
question. But if a treaty affects the private lights of a citizen j. _ 
is necessary. The Constitnrion has to be amended in case, the Indian 
Territory is to be ceded to a foreign State ; Re B^ruhari Union, A, LR-IS*^^ 
S. C. 845. 

It is not necessary that there should be an Act of legislature before the 
the executive can function. Spedfic legislation may be necessary if 
diture is to be incurred out of the consolidated funds of India or if there 
encroachment on the rights of the dtizen Ramjaaaya v. Stale of Puni‘^°‘ 
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are quasi-judicial in character. In addition to these jHasi judicial, and 
qttasi legislative functions the executive has also been empowered by 
statute to excercise functions which are legislative and judicial in 
character and in certain instances, powers are e.\ercisert which appear to 
partake at the same moment of legislative, executive and judicial 
characteristics. In the complexity of problems which niodren Govern- 
ments have to face and th? plethora of Parliamentary business to which 
it inevitably leads it become necessary that the executive should often 
exercise powers of subordinate legislation. It is indeed possible to 
characterise with precision as to which sgfntv cf the State is 
executive, legislative or judicial but it cannot be predicated that a 
particular function exerciidby any individual agencv is necessarily of 
the character which the agency bears ; Janyali Lai v. Rana, A. I. R. 1964 
S. C. 648. 

987. President cannot delegate powers which are invested in him 
as President. 

Clause I of Article 253 enables the President to entrust to the State 
the functions which ate vested in the Union, and which are exercisable by 
the President on behalf of the U.iion; it dors not authori'e the President to 
entrust to any other person or body the pow r and functions with which be 
is by the e.xprefs provisions of Constitution as President invested. The 
power to promulgate Ordinance under Article 123, to suspend the provisions 
oi Atticles, 228 to 279 during an emeigency, to declare failure of the Consti* 
iutional machinery in the States under A'tide 356, to declare a financial 
emergency under Article 360, to make rules regulating the recruitment and 
conditions of the service of person* appointed to posts and services in con* 
nection with the affairs of the Union under Article 309 to enumerate a 
few out of the various powers are not powers of the Union Government, 
these are powers vested in the President by the Constitution and are incap* 
able of being delegated or entrusted to any other body or authority under 
Artic’e 258(1). Those powers cannot be delegated under Article 253 (I) 
because they are not powers of the Union and not because of their special 
character. There is a vast array of other powers exerciseable by the Presi- 
dent to mention only a few; appointment of Judges, Articles 124 : appoint- 
ment of ComAission to investigate conditions of backward classes. Article 
340: appiontment of Special Officer for Schedule Castes and Tribe, Article 
338: exercise of his pleasure to terminate empIojTnent, Art. Sfl : declaration 
that in the interest of the ssenrity, of the State it is not e.xpedient to t;ive 
to a public servant sought to be dismissed an opportunity contemplated by 
By Article 311(2) ; these are exeentivo powers of the President and may not 
be delegated or entrusted to another b^y or officer because they -do not 
fall within Article 25^ Lai V. F-V. Ra>na A.L.R. 1964 S. S. 648. 

988. President can delegate only executive functions'under Article 258. 

The word "functicils" in Art 258 (1) is not qualified by the word 
"executive and thfrefore-4t may appear that all kinds of func- 

tions, whether legislative or quasi* judicial or executive can be entrusted by 
the President to the Stats Goveiuroent or its officers with its consent. The 
werds following are" in relation to any matter to which the executive power 
of the Union extends”. These words are not merely descriptive. Und-r 
Article 73 (l)(a) the executive power of the .170100 extends to matters with 
respect to which parliament has power to make laws subject to the provision 
there to. But to say that the President can ordinarily entrust any kind of 
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app.,.n. ftom the Presidential tjd 

,ed to regulate the procedure. A ^.usal ol Ito rules m 1 „f 

SSelSVelSSrthi^^^^^^^ v1?;.rliden.. 

la a candidate being declared elected: Dr. N. U. lunate v. 
Commission, A. 1. R. 1958 S. C. 140 ^ , • i 

986. Executive, Legislative and Judicial “P ; 

It is now well settled that functions which do net fall ^ 

in the field of legislature or ju^ciaiy. fall in Sle of 

must be regarded as executive. Executive functions are , 

comprehensive definition, for they are merely the residue of the lunctww 
of Mvemment after legislative and judicial functions have j-. 

away. They include, in addition to the execution of the Jaws, the mam 
tenance of public order, the management of State property and 
oniised Industries and services, the direction of foreign policy, tne 
duct of military operations, and the provision for snpfxvisicn ol 
services as education, public health. U is customary to divide functions 
of Government Into three classes, legislative, executive (or admmistrativ ; 
and judicial. 

In Rum Javaya v. Slate of Punjab, 195^-2 S. C. R. 255 j in 
with the question whether publishing, printing and selling ol «• 
books for the use of students may be regarded as an executive Junc- 
tion of the State Government, Mukheijca C. J. speaking for the Cou 
observed ; _ . 

"It may not be possible to frame an exhaustive definition 
of what executive function means and implies. Ordmari y 
the executive power connotes the residue of 
functions that remain after legislative and judicial lu 
tions are taken away.'* 

It cannot however be • assumed] that the legislative 
exclusively performed by the Lpruslature, executive functions 
executive and judicial functions by ^the judiciary alone. The ' 

tution has not made an absolute or rigid division of functions bftwe 
the three agencies of the State. To the executive, exercise of 
tions, legislative or judicial 'are'ofteil entrusted. For instance 
frame rules, regulations apd notifications which are essentially leg’® 
lative in character is frcQuently entrusted to the executive. Similar y 
judicial authority is also 'entnisled by legislation to the 
authority : ffflwiagar Sugar Mills Ltd, v. Shyamsundar, 1962 2 =• t- 
339. In the perforrriance pflhe executive functions, public jg. 

issue orders which are not lar removed from legislation and m^e 
cision affecting the personal and proprietary rights of individuals wn 
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regard to the definition of the State Govariuneat In the Gs neral CUusas Act 
and the concluding words 'By order of the Governor of the Bombay’, the 
order was held to be legal i- A/ajor E. G. Banay v. StaU^ 1962-2 S.C.R. 195. 

la DcUlaUtrya liloteshtcar v. StaU of Bombay. 1952 S.C.R. an order 
made under the Preventive Detentioo Act, 1950 was questioned on the 
ground that it did not comply with the provisions of Article 166(1} of the 
Constitution. There the order was made in the name of the Government 
and was signed by one Kharkar for the Secretary to the Government of 
Bombay Home Department. Das. J., as be then was after referring to the 
decision of the Federal Court [in /. K. Gas Plant ilaunfaciurtng Company 
Ltd. V. Emperor, 1947 F.C.R, 141 : observed at p. 625. 

"Strict compliance with the requirements of Article 165 gives an immu- 
nity to the order in that it cannot be challenged on the ground that it is not 
an order made by the Government. If, therefore, the requirements of that 
Article are not complied with, the resulting immunity cannot be claimed by 
the State. This however, does not vitiate the order itself," 

The learned Judge came to the above conclusion on the ground that 
the provisions of the said article are only directory and not mandatory. 
This decision was follewed by the Supreme Court in Joseph John v. ‘Slated/ 
Travaneore-Coehirt, 1955-1 iCR 1011 : There the "show cause notice" issuea 
under Article 311 of the Constitution was impugned on the ground that it 
was contrary to the provisions of Article 166 there of. The notice was 
issued on behalf of the Government and was signed by the Chief Seretary 
to the Government who had under the rules of business framed by the 
Rajpramukh the charge of the portfolio of " service and appointments" 
at the Seretariat level in the State. The Supreme Court held that the 
said notice was issued insubstantial compliance with the directory pro- 
visions of Article 166 of the Constitution. The latest decismn on the 
point is that in Ghaio Holland Sonsv. Stale of Delhi, 1959 S.C.R. 1424 
There the question was whether the communicotion issued by the Under 
Secretary, Finance, Government of Delhi State, bad complied with the 
provisions of Artide 166 of the Constitution. 

The Supreme held that it did not comply with the provisions of Art. 
166 of the Constitution and also found that said order was not, as a 
matter of fact, made by the Chief Commissioner. When the decision in 
DalUlraya Horeshvar Case, 1952S.C.R. 612 was cited the Court observed 
at p. 1439; 

"Zn that case there was ample evidence on the record to prove 
that a decision bad in fact been taken by the approptiate 
authority and the infirmity in the form of the authenti- 
cation did not vitiate the order but only meant that the 
presumption could not be availed of by the State. 

The foregoing decisions authoritatively settled the true interpretation 
of the provisions of Article 16€ of the Constitution. Shortly stated, the 
legal position is this Article 166, (I) is only directory. Though an im- 
puged order was not issued in <^ct compliance with the provisions of 
Article 166(1) it can be establbhed by evidence that the order was made 
by the appropriate authority. If an order is issued in the name of the 
Governor and is duly authenticated in the manner prescribed, there is 
an irrebuttable presumption that the order or instromeot is made or 
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faoction in relation to matten ^Ven”quSMnSus wrong. 

tter such fnnctiona ate esecnlrve legralaUt o M q his funct.oni 

It is tnie that the President pos„t ol the Union extends 

In relation to any matter to which the ex^rnn po^^^ such Inactions 

but it sXthlr^e S'sUlive, rxecnlive or even quasi 

could be ol any kind, whether the l^sla 1 j 258(1) appears 

iudicial. In v.ew of the scheme and setting i PrAsident to entrust 

it seems that when .Wide 253tt) ^ relations to 

hisfunctioisto the Government ^ a Mate of to ^ extends, the inten- 
any matters to which the executive po j nther The word "func- 
tion is to entrust only executive lun^.ons J'Jn Aitide. 

UrL‘""tt^'cftat ihc\o4 following Ihc word 

Ihc words following the word Innclions when Ihey *,'',1® (actions to 

thelunctionscan be.niinslcd also indicate the S 

be entrusted and this is clear bom the use ol the words ““ '“fuMlions 
in the clause following the 'word (nnctions and it „gsa) to 

thertlote which can be entinsledby flie President ““'J'' J j.M, 
the Government of a State or its officers: Lul v. . 

A.I.R. 1964 S.C. 648. . 

989- Validity of orders passed under Article 77, when the van » 

Under luusVil) Article 77 all e.xecutive actions of ihe 
India shall be expressed to be taken in the name of the * ..d 

under clause (2) thereof orders and other instruments made ana exe 
in the name of the Presdent shall be authenticated such manner ^ 
be specified in.rules to be made by thi President, and the validity of 
or instrument ^which is sa authenticated shall not be called 'l'*^ v„ t^ie 
the ground that it is not an order or instrument made or executed y 

President. Under the General Clauses Act, the expression President 

the Central Govermient. It was said that as the order issuing the 
was not e.xpressed to be made in the name of 'he President the san 
wasvo'd. This Article and the corresponding Article viz. Article lo 
subject to judicial secrutiny by the Supreme Court. The validity 
of detention made by the ^inbay Government under Section o ^ 
Preventive Detention Act, 1950 was cosideied in Slate of Bom / , * 
PurnsAoHaw Jog 1952 S. C. R. 674. There in the body ° tj,e 

tti'rttlflWion was shown to be that of the Government of Borntwy, „ . 

«>,. ♦i.w^l'he order the Secretary to the Government of Bombay „v,»v 
»:nr,c iprricili1?.fif *t Under the words •'By order ol the Governor of ‘ 

#wor..L »i * at the order was defective as it was not expressed * 
[n ^rf^overnor with in the meaning of Article 1C6 D of 

protected by clause(l) of the said 
authoritv • J* for the Court said at P. 

In the rtprfl^® Constitution docs not require a magic mean 

fssue a «t fon^of words.\vhat wehave to see is 

cision altecting the sLuld IotI: at the substance of 

I the order that was in question in that case, n 



UsioN* ASD State Executive 


337 


993. Delegation of power bj State Government should be bAxmoni- 
OQS to the provisions of statute 

Section -iO (2) of the Defence of India Act which gi\'es power to the State 
Government to ddegate its power to any oScer or authority subordinate to it. 
must be read haimocicosly with Section 3(2)(l5jof the Act. The State Goveni* 
ment cannot delegate the power to detain, to any omcer who is lower in rank 
than the District Magistrate. This is clear from mle 30 A which provides for 
retiew of detention order. It is trade clear in rule 30 A al» that the 
oScer shall in no case be lower in rank than a District Magistrate. The 
efiect of these provisions is that the power of detention can either be 
exercised by the State Govcmincnt or by its delegate who however can 
in CO case 1^ lower in rank than a District Magisnate: Ajsib Singh v. 
GurcJiarn Singh, A. I R. 1965 S. C, 1619. 

994. Rules of Busines. — Allocation of business can be made in 
advance. 

It was said that aliocation of business by the Rules of business 
which were enforced b}* an crJer of the Governor dated May 1. 1960 
would not be of any effect in allocating the subject of Preventive deten- 
tion arising under the Defence ot India Ordtnace. tb: Act and the Roles 
of 1963 to the Minister and the Governor should have passed the order 
of detention himself, (be suggestion being that there should be special 
order of aUocation. It was held that the allocation of business under 
Article 1E6 (2) of the Cocstitutioa is not made with reference to piarti> 
cnlar laws which may be in force at the time allocation is made aad 
that it is made with reference to the three lists of the Seventh Schedule 
to the Constitntiaa, because the execntive power of the Ootre and the 
State together extends to matters with respect to which the Parliament and 
the l>gUlatnre of a state may make laws. Therefore, when allocation 
of business is made it is made with reference to the three bsts in the 
Seventh Schedule and thus the allocatioo in the Rules of Business pro* 
vides for all contiugeacies which may arise for the exercise of executire 
power. Such alloutioa may be made even in adi-ance of legislation 
made by Parliament to be av'ailable wnenever Parlianeut makes l->gisla- 
tion conferring power on a State Government with respect to item men- 
tioned in list 1 of the Seventh Schedule. It is not necessary that there 
should be allocation made by tbe Covemor under Aiticls 166 (3) rega^dhig 
power to detain under the Defence of India Ordinance, Act or rules, 
after they were passed, it will be enough if the allocation of the subject 
to which the Defence of India Ordinance. Act or Rules refer has l^n 
made with reference, to the three lists in Seventh Schednle. If such 
allocation already exis:^ it may he taken advantage of, if and when laws 
are passed. Preventive detention Is pmrided for in List I. item 9. f::r 
reasons connected with defence, fereigo affairs and the security of India 
and in item 3 of list III for reasons coonected with the security of a 
State the maintenance of public order, or the maintenance of supplies 
and services essential to the coatmunity. Tbe allocatiou of business 
made under Article 166 in pursuance of these enterics in the t^ee Ibts in 
the Seventh Schedule would be available whenever any law relating to 
these enterics is made and power is coafeticd on the State Government 
to act under that law. It is wrong to say that fresh allocation should 
ha« been made nndfir .Article 166 13) by tbe Governor after the passing 
of the Defence of India Ordinance. Act and Rules: GoJarm v. 5^’*'* c/ 
Mahjfjshlra, A. L IL 1964 S. C- 112S. 
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executfd by the Governor. Any ncai compliance with the provisions of- 
the said rule does not invalidiate the order, but it precludes the draw- 
ing of any such irrebutablc presDmptjon. This does rot prevent any party 
proving bv other evidence that as a matter of fact the order has been made 
or not made by the appropriate authority. Article 77 which relates to con- 
duct of business of the Government of India is couched in terms simi- 
lar to those in Article 166 and the same priocip’es must govern the inter- 
pretation of this provision. 

990. Article 77 would apply to an order passed under article 359. 

It is wrong to say that the orders issued by the President by virtue of 

the power conferred on hitti by Article 359 (ii is not an executive action 
of the Government of India and as such Article 77 would not apply. 
.Aiticic 77 (2) which refers to orders and other instruments mide and ex- 
ecuted in the name of the Resident is wide enough to include the Presi- 
d ntial cider issued under Article 359 of the Constitution ; Ananda v. 
Chief Sccriieiy Gontnnicnt of Uadros, A. I. R. 1S66 h.C. 657. 

STATE EXECUTIVE 

991. State Goverament.— Meaning of 

Under Article 134 of the Constitution the executive pover of the State 
is vested in tlie Governor and shall be exercised by hi n i^ither directly or 
through officers subordinate to him. The expression ' State Government’' 
has amea-ning assigned to it under the Geneial CUusis Act. lt97(Xof 
1897). It nn ans tl.e authority or person authorised at the relevant date 
to exercise executive government in the State, and after the comence- 
meot of the Constitution, it means the Governor of the State, The police 
department is also a department ») the State Government through which 
ttie executive powir of the State as respect law and order is exercised : 
Sfflfe ofU.P. v.ilohl, A.l.R. 1934 S.C. 703. 

992. State can invoke inbereot power uoder section 561 Cr. P. C. 

The State is a juthtic person. The Code of > nminal Procedure 

itself reco;.'ci»es jn some of its proi’isioos the rights of the State Govern- 
ment ; such as, the right to give sanction and to move the Court for, 
necessary action etc., the State Government being the authority or per- 
son authorised to exercise executive Government at the relevant date. 
Some of these Provisions are contained in Sections 144. (6), 180(3), 196. 
196-A 197 etc, of the Code. One outstanding e^iample is furai^ed by 
Secrion4I7 of the Code which gives to the State Government aright 
ol appeal to the High Court from an original or appellate order of 
acquittal passed by any Court other than a High Court. The State 
Gavernment may invoke the revisJoaal jurisdiction of the High Count 
under section 439 of the Code tboi^b that section is general in its 
terms and does not specifically mention the State Government. The 
State Government can make an application under Section 561-.A. There 
IS nc-thing aoomaJojs ia the State Govemtneat moving the court for re- 
dress when it leels aggrieved by remarks mads against it. The State 
Government may make on application to the High' Court under section 
56I-A m the some way as it may direct the Public Prosecutor to present 
^ ai^al on its behalf to the High Court under section 4 17 or may"^ invoke 
though one of its oiliceis the jurisdiction oi the High Court under section 
439 ol the Lode. It is wrong to say the State Government has no locus 
standi to make the application tmd-r section 561-A Cr. P.C. • S.'ale o/ 

V. MohJ, 1964 S.C. 703. 
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to the Council of Ministers. Indeed it is very difficult to imagine 
how ad\ice thus tendered by the Public Service Commission to the 
Council of Ministers can be excluded from the protection afforded 
by Section 123 of the Act. It was argued that before the final 
order was passed the Council of Alinisters had decided to accept the 
representation nade by the civil servant to reinstate him and this was 
sought to be proved by calling the two origioal orders. Even if the 
Council of Ministers had provisionally decided to reinstate the respondent 
that would not prevent the Council from reconsidering the matter and 
coming to a contruy conclusion later on until a final decision is reach- 
ed by them and is communicated to the Rajoramukh in the form of advice 
and acted upon bv him by i^ing an order in that behalf to the respon- 
dent. Until the final order is thus communicated to respondent it would 
be open to the Council to consider the matter over and over again, and the 
fact that they reached provisional conclusion on two occasions in the past 
would not alter the charactar 0 / the said conclusioos. The said conclusions 
provisional in character, a'e a part of the proceedings of the Council of 
Ministers and no more. Similarly the repnrt received by the Conncil 
from the Public Ssrvice Com ntss'oa carries on its face the character of a 
documents the diiclosare of which wauld lead to inju'y of public interest. 
It falls in that class of dncumeat which “on ground of public interest mu«t 
as a class be withheld from production*’. The Court observed "the 
conclusion appears inescapable that the docu-neats in question are protect- 
ed under Section 123 and if the head of the department doss not give per- 
mission for their production, the Coort cannot compel the Government to 
produce them." The affidavits nude by the Chief Secretary in support 
of the plea of the claim of privilege satisfied the requirements of law. no 
comment can be efiectively made against them : Stait v. 5. 5. 

A.L R. 1961 S.C.492. 

997. Executive action under Article 166 to be in the name of the 
Governor. 

Under Article 166 of the Cbostitutioo ail executi«‘e action of the 
Government of a State is to be expressed to be taken in the name of 
the Givemor, and that order made in the name of the Governor are 
to be authenticated in sncb manner as may be specified in rales to be 
made by the Governor and the validity of an order which is w 
authenticated shall not bo called in question on the ground that it 
is not an order made by the Governor : ChiUtrUki v. State of ifytore, 
A. I. R. ,1964 S. C 1823. 

99S. Order passed under Article.. 166, when can be challenged — 
Provisions of Article 166 are directory. 

If the condition- laid down in article 166 are complied with, the 
order cannot be called in question on the ground that it is not an 
order made by the Governor. The law on the subject is well settled. 
XaDallalrayaMoTskisarv, State of Boptt^y, 1932 S. C. R. 612 at P. 625 
DaS. J-as he then was observed. 

"Strict compliance with the requircinents of Article 166 gives 
an immunity to the order in that it cannot be challenged on 
the ground that it is not an order made by the Governor. If. 
therefore, the requirements of that .Article are not complied 
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,95. Order ot deterr.lor. JJ.' ■“ 

of its record should comply wi A a^cle °f J?; or the record d 

In this case the question whether the of detention 

the decision reached should comply with article * observed. "We are 

left undecided. Regarding T tS which it 

satisfied that the decision to cdntmne the Rule 30 (a) 

is urged on behalf of the respondent was reached by K^e 

(8) has not been recorded in xvntmg « fdecSon had then 

Ihire is no other evidence oi> record to show that such 

been reached and reduced to writing. It will be ^^that there has 

sent, proceedings, it is common ground between j“* aoDfOPriate 

to be an order in vvriting indicating the decision of he app^ 
authority reached by him alter reviewnng the c^e V mi provides 

continuance of his detention should be ordered. Rule 30 A (8) 
that every detention order made by an officer , .AL and 

Administrator and confirmed by him under clause (b) 

y detention order made by the Adminstrator himself shall 


every detention order maoe oy tne Aominsiiavui uuuav... „h£> 

ed at intervals of not more than six months by j qj 

. .. B.-.j. whether the order should be continued 


stiall decide upon review wneiner lue oivici "V:",, cSnwn 

cancelled. The question which we are to decide is whether it is , » 
by the minutes made on that file produced before us by the f®*P « 
that he did decide that it was necessary to continue the ..i.- 


inat ue Qia ueciuc uiai u. was necessary t« v,-...—— 
detenus before us. The minutes made on the file are no ooubt a wii 
record of his decision and so the requirement that whatever is dec 
under Rule 30 A (3) should be reduced to writing is satisfied: bn* 


unaer KUie uu A (J) snouia oe reaucea so wriuug , -- 

question is do these minutes show that the cases of the 


US wcie considered and a decision to continue their detention was i 
by the respondent on the relavant occasion and that present a ve y 
narrow problem for our decision irrelevant to the con traction of the s 
miuutes BirM DuUi v. Chit/ Commr of Tri^HM A. 1. R* 

S. C. 593. . . „ 

996. Advice givtn by Council of Minister is a protecle 
privileged. 

The orders ol the Fepsu Government in the shape of the minutes r^ 
corded in the course of Cabinet discu'^sion under Article (3) °* ^ .j 


Constitution are protected documents and the question whether any --- 
so what, advice was tendered by ministers to the Governor shall not 


waai, wda icitucreu uy minisiers 10 tne ljOVei**>^i o...— --- , 

inquired into in any court. This is the constitutional protection and tn 


court has no alternative but to sustain the claim of privilege. 

The documents in regard to which*^ privilege was claimed were 0 * 
cribed as original orders passed by the Pepsu Cabinet on the three respecti' 


dates. The very description of tb« document clearly indicates that they 
documents relating to the discussion that took place amongst the 
of the Council of Ministers andtthe provisional conclusions reached / 
them in regard to the respondent's representation from time to tim_- 


\Vithout knowing more about the contents of the said documents it t 
impossible to escape the conclnsioil thattiieso documents would embody t 
minutesof the meetings of the CoTBicil of ministers and the advice whicn n 
ultimately gave to the Rajpra-mukh. The advice given by the Cabinet to we 
Rajpramukh or the Governor is expressly saved by article 1 » 
sub-article 3 of the Constitution, of India and In the c^e 
of such advice no further • question arises. The same «s . 
position in regard to the advice tendered by the Public Service Comnussiou 
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with the resulting immoaity cannot be claimed by the State. 

This, however, does not vitiate the order itself. , . 

Article 166 directs all executive action to be expressed and authenticatea 
in the ma-mer therein laid down but an omission to comply with those 
provisions does not render the executive action a nullity, 

The same view was'reiterated by the Supreme Court in SlaU of 
V. Purskotlam Jog Naik, 1952 S. C. R 674 where it was PO'n'ed out that 
though the order in question was defective in from it was open to the &ta 
Government to prove by other means that such an order had been valiOiy 
made. This view has been leafiirmed by Supreme Court in subsequent 
decisions m Ghaio Mall and sons v. Stale of Delhi 1959 S. C. R. 1 434 
it is, therefore, settlid law that provisions of Article 166 of the Constitution 
are only directory and not mandalorv and, if they are not complied 
it can be established as a question of fact that the impugned order was issuw 
in fact by the State Government or the Governor : Chilleraleka v. bim, 
A 1. R. 1964 S. C. 1823. 

999. No allegation that the order is not made by the Govemment— ’ 
Presumption will be that the order is valid. . , 

Though the order in question did not conform to the prosnsions oi 
Article 166 of the Constitution. It <x/«ie said that an order to the eaeci 
mentioned therein was issued by the Government. It was not 
it was so communicated. In neither of the affidavits filed by the 
there was any specific averment that no such order was issued by we Govern- 
ment. In the counter-affidavit filled by Deputy Secretary to the Governmen 
of Mysore, Education Department, there was clear averment that tiw 
Govemment gave the direction contained in the order and a similar 
issued to the Selectiao Committee for admission to Medical CollegM 
and this averment was not denied by the appellants by 
circumstances when there are no allegations at all in the affidavit 
that the order was not made bv the Govirninent, there is no reason to 
reject the averment made by the Deputy Secretary to the Government . 
ChilTakka v. Staete of Mysore, A. I. R. 19f4 S- C. 1823. 

1000. Order under Article 166 should be communicated to the 
person concerned before it can be called an order of Govemmeot. 

The business of State is a complicated one and has necessarily to be 
conducted through the agency of a large number of officials and authorities. 
The Constitution, therefore require?, that the action must be taken by the 
authority concerned in the name of the Governor or Rajpramukh. It is 
not till this formality is observed that the action can be regarded as that ol 
the State. Constitutionally speaUng. the Minister is no more than an advi^r 
and that the head of the State, the Governor or Rajpramukh, is toattwith 
the aid and advice of his Couucil q| Ministers, 

Therefore, whatever tfte ' Minister or the Council of Umls: 
ters may say in regard to a particular matter does not become the action ot 
the State until the advice of the (iundl of Ministers is accepted or deemed 
to be accepted by the Head of the State. Indeed, it is possible that after 
expressing one opinion about a particular matter at a particular stated 
Minister of the Council of Ministers may express quite a different opinion, 
one rvhich may be completely opposed to the earlier opinion. Which ol 
them can l« regarded as the 'order* of the State Govemment ? Therefore 
to make the opinion about to a dedsion of the Government it must b® 
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orders removing or compulsory retiring oUny 

rrlrre .he appdntiog author, tym^^^ 

be'oSS to'lk^irrterptatito. that all kinrls o! compulsiry 'rl'""'"'”".'' 
lie M'ened to the Governor. But reading these words in the * 

whiSh Siey apSar. these were construed to mean co-npulhO_ry ret.remen^ 
Is a penalty. The words "compulsory retiring of any rfircr foHovv the 
f4rds^'Sssing and removing ". Now d.s n >sing and removing 
MnStics provided by Rule 14 ol the aassification Rules and. 

Ef Se collocation in which the words "compulsory retiring appear in the 
Rule thevmust be read as a penally like dismissing and removing. 

All compulsory retirement is not punishment is further ms^e clear y 
Explanation (Vi) to Rule 14 ol the Classification Rules, which provide 
that "compulsory retirement ola Government servant m accordance wim 
the provisions relatinf to his superannuation or retirement' ts not a penalty. 
Rule 56 ol the Service Rules is a rule relating to supernnualion and kuw 
224 (21 ol the Service Rules is a rule tclalmg to the retirement and oein 
el them do not amount to penalties in view ol tins Explanation, t” 
Rules el business when they speak ol compulsory retiring ol an omcer 
sneaks ol compulsory retirement as a panalty an not cornpulsoiy 
A ihP aee of sunerannuaticn or under Rule 524 (2) : It is tbereire 


1323. 

1004. Order under article 166 defective— Burden of proof that it was 
properly passed is on Government 

U IS well settled that any delect ol form in the order would not 

necessarily m^eit il’egal and the on'y consequence ol the order not being 

in proper form as required by Article IG6 is that the burden is thrown on 
the. Government to show that the order was in fact passed by it. Where 
it was stated on behalf ol the government that the order in question was 
communicated by the Inspector General ol Police on the direction ol the 
Government it was held to be legal. It was observed "that the order 
does not say in the active voice that ttie Inspector General of Police 
ordered the retirement ol the Officers mentioned, therein, though the im- 
press on that a person will get from it certainly is that the order of re- 
tirement was being passed by the Inspector General of Police. Therefore, 
the burden was ‘luown because of this defect in the form of the order 
on the appellants to show that the order was passed by the Government 
That has in oui opinion been shown by the production of paper from the 
relevant file by the appellants. That shows that the recomendition ol 
the high-powered Committee was approved by the Home Minister 
the Chief Minister and the radcr of compulsory retirement was th^ 
passed by the Government oi Rajasthan/' : Slate of Rajasthan v. Strtpal 
jain A. I. R. 1963 S.C. 1323. 


1005. Power to dismiss is out side the scope of article 154. 

In India every person who is a member of a Public Service discn- 
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aod antbenticated in the manner therein laid down but an omission to 
comply with those prcfvisions does not render the executive action a nullity. 
Therefore, all that procedure established by law requires is that the 
appropriate Government must take a decision as to whether the detention 
order should bs confirmed or not under Section 11 (1) of the Act: Daltara 
v,SlaU, A. I. R. 1952 S. C. 181 

1011. Expressed to be made, meaning of 

One of the meanings of "expressed" is to make known the opinions or 
the feelings of a particular person. When a secretary to Government appre- 
hends a man and tells him in the order that this is being done under the 
orders of the Governor, he is in substance saying that he is acting in the 
name of the Governor and, on his behalf, and is making known to the detenue 
the opinion and feelings and orders of the Governor. The Constitution does 
not require a magic incantation which can only be expressed in a set formula 
of words. What is to be seen is whether the substance of the requirements 
has been fulfilled or not : S/aU of Botnlw v. Punhollam Jog, A. I. R. 1952 
S.C.317. 


1012. Who should communicate the orders. 

. Under Section 3 of the Pieveative Detention Act, 1950 the authority to 
make the order is the State Government. Article 166 (I) of the Constitution 
provides that all executive action of the Government of a State sb^I be 
expressed to be taken in the name of the Governor. The orders of detention 
expressly stated that the Governor of Punjab was satisfied of necessity 
of the order and that they were made by bis cider. The orders were 
however, signed by the Home Secretary. This was held to be legal. Ihe 
communication of tbe grounds need not be made directly by the authority 
making the order. Tbe communication may be through recognized channels 
prescribed by the administrative rules of business : Ujassar Singh v, 
SWe. A. l.kl950S.C. 350. 

1013. Power under Article 161 to give pardon and power of 
Supreme Court under 142 to suspend sentence compared with the power 
of Judicial Committee. 

^e Supreme Court has tbe power to suspend sentence or grant bail 
pending hearing of the special leave petition and its wrong to say that it 
do» not affect the power of tbe executive to grant a pardon, using tbe terms 
in its comprehensive sense. The position in England is different. There in 
Balmukaiul V. King Emperor, 43 Ind.App. 133 (where a convicted person 
moved His Majesty in council for special leave to appeal and the question 
arose as to the power of the executive to suspend the sentence). Lord Hal- 
dane. L. C. made the following observation * 

' With regard to staying execution of tbe sentence of death, their 
Lordships are unable .to interfere. As they have often said 
this Board is not a C^rt ^ Criminal Appeal. Tbe tendering 
' of advice to His Majesty as to the exercise of his prerogative 
of pardon is a matter for the Executive Government; and is 
outside their Lordships, Province. It is of course, open to 
the Petitioner's advisers lonoVdy the Government of India 
that an appeal to this Board is pending. The Government 
of India will no doubt give due weight to the fact and consi- 
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1008. Minister net part of Ihe department, 

It is wrong to say that the Minister is part of the department co^stiUited 
as statutory uiiderlahiiig under a: 

A. I. K. 19i>9 S. C. 1376. 


iisicr IS piiiv tMi. V t4 D "T r 

1 Act: Nageshwar Rao v. A, P. K. i . u-. 


1009 Executive decision and its formal expression. 

The Preventtive Detention Act contemplates and requires the taking f*i 
an executive decision either for confirming the detention order under 
Section 11 1) or for working or modifying the detenion order under Section IJ. 
But the Act is silent as to the form in which the executive decision or action 
whether it is described as an order or as executive action, is to be taken, Wo 
particular form is prescribed by the Act at all and the requirements of the Act 
will be fully satisfied if it can be shown that the executive decis'on has in tact 
been taken. According to Article 166 of the Constitution all executive act- 
ion ot the Government of a State must be expressed and authenticated m 
the manner therein provided. But there is a distinction between the taking 
of an executive decision and giving formal expression to the decision so 
taken. Usually executive decision is lakfn on the office file* by way of not- 
ings or endorsments made by appropriate Minister or officer. If ev. ry 
executive decision has to be given a formal expression the whole Government 
iTjachinery, will be brought to a stand still. 


Every executive decision need not be formally expressed and this is 
particularly true when one supperior officer directs his subordinate to act or 
forbear from acting in a particular way, but when the executive decision 
affects an outsider or is required to be officially notified or to be communi- 
cated it should normally be expressed in the form mentioned in Article 16^ 
(1) i. e. in the name of the Governor : Daitalrya v. Slate of Bombay, 
A. I.R. 1952S. C. 181. 

1010. Article 166, Is directory. 

An ommission to make and autheticate an executive decision in the 
form mentionend in Article 166 does not make the decision itself illegal, for 
the provisions of that Article like their counterpart La the Government o| 
India Act, are merely directory and not mandatory. ' * 

It is well settled that generally speaking the provisions of a statute creat- 
public duties ate directory and those conferring private rights are imperative. 
\Vhen the provisions of a statute relate to the perfoimance of a public duty 
and the case is such that to bold null and void acts done in neglect of this 
doty would work serious general ioconveaience or injustice to persons 
\yho have no control over those entrusted with the duty and at the same 
time would not promote the main objt^ of the legislature, it has been the 
practice of the Courts to hold such provisions to be directory only, the neglet 
of them not effecting the validity of the acts done. 


Strict compliance with requiremectS of Article 166 gives an immunity 
to the order to the order in that it cannot be challenged on the ground 
order made by the Govemor. If, therefore, the requirements 
T • ju complied with, the resulting immunity cannot be 

mimed by the\State. This, however, does not vitiate the order itself. 
The position. theVefote, is that while the Preventive Detention Act requires 
^ executive action, foi the confirmation of an order under Section 11 (1) 
that Actjdoes not iteelf prescribe any particular from of expression of that 
executive decision. Article 166 directs all executive actio.i to be expressed 
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construction should be followed ^ain the field in which the power is 
being exercised is also the same, namely, the suspension of the sentence 
passed upon a convicted person There can therefore be no doubt that the 
judicial power under Article 142 and the Executive power under Article 161 
can within certam narrow Imuts be exercised in the same field 
The question that immediately arises is of harmonious construction 
as one power is not made subject ts the other by specific words m the 
Constitution itself 'Neither <VrticIe 161 contains any words of limitation 
nor Article 142 contains any words of limitation But if there is [any field 
which IS common to both the principle of harmonious construction will 
have to be adopted in order to avoid conflict between the two powers 
It will be seen that the ambit of Art 161 is very much wider and it is 
onl> m a very narrow field that *he power contained m Artcle 161 is also 
contained in Artcle 142 namely the power of suspension of sentence 
during the period when the matter is sub judice in the Court Therefore 
on the principle of harmonious construction and to a'void a conflict bet- 
ween the two powers it must be held that Articlet 161 dees not deal 
with the suspension o< sentence during the time Article 142 is )n ope 
ration and the matter is sub judtee tn the Court K M Nanoipah 
V StaU AIR 1961 S C 112 

1015 Ex Maharajas have no power to grant pardon after the 
enforcement of Constitution 

Article 72 provides for the power of the President and Article 161 for 
the power of the Gciemor to give pardon in ciimical ca5e« Article 233 (1} 
taLen with Article 161 provided for this power to the Raj ftamiilh of a 
part B State In the light of these provisions the contmnance of the 
prerogative of the Maharaja of Cochin relating to tbe execution of the 
death sentences with reference to tbe ex State of Cochin would be mcon 
sistent With the new Consitution Such power, therefore. mu«t be taken 
to have been superseded and abrogated as being inconsistent with the 
Constitution Kunjutarn v Stale. AIR !9o6 S C. 143 
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der the circumstances. But their Lordships do not think it 
right to express any opinion as to whether the sentence 
ought to be suspended." 

These observations were made because the Judical Committee of the 
Pnvy Council, unlike Supreme Court, was not a Court of Criminal appeJ 
and therefore the question of suspending the operation of the sentence of 
death was not within their judicial pundew. The granting of specialleave 
by the Privy Council was an example ol the residuary power of the Sovereign 
to exercise his judicial functions by way of his prerogative and, therefore, the 
petitioner was left free in that case to approach the Government of India, as 
the delegate of the Sovereign, to exercise the prerogative power in view of 
the circumstances that an appeal to the Privy Council was intended. 

It is r.cttwoiihy that the reprieve granted in that case covered only the 
period until the grant or refusal of the petition for leave to appeal and did not 
go further so as to covtr the period of pendency of the appeal to the Privy 
Council: K. M. Nanavali v. State. A. I. R. 1961 S. C. 112. 

1014. Appeal pending in Supreme Court - Action cannot be taken 
under Article 161. 

The power can now be exercised by Supreme Court under Article 136 
in respect of "any judgment, decree, determination, sentence or order in 
any cause or matter passed or made by any court or tribunal in the territory 
of India. This wide and comprehensive ptwer id respect of any determina- 
tion by any court of tribunal must cany with it the power to pass orders 
incidental or ancillary to the exercise of that power. Vide powers have been 
given to the Supreme Court under Article 145 to make such order as is 
necessary for doing complete justice *n any cause or matter pending, before 


The power of the Supreme Court to pass an order of suspension of sentence 
or to grant bail pending the disposal of the application for special leave to 
appeal is implied in view the very wide terms in which Article 142 is worded. 
NVhen an application for special leave to appeal from a judgment and order 
of conviction and sentence passed by a High Court is made, the Supreme 
Court hM been issuing orders of interim bail pendiogthe hearing and dis- 
posal of the application for special leave as also during the pedency of the 
has been granted. It is 
t ^ pendency of a special leave application in the Supreme 

to the exercise of the power by the executive 
ihp u «prci.a1y when Hth the organs have to function in 

same time. It is wrong to Lsume that there could 
Arti/lJ^ifii a H ‘k exercise ofihe power by the Governor under 

5?dtr Supreme CourtTinder Article 142 because the power 

C al power under Article 142 is judi- 

c.al power and the two do not act m the same field. 

whili‘ power nEder Art. 'tGI is exercised by the executive 
LcLe i? of the judicial; but merely 

that Uiev earn “id other is judi^l, it d^oes not foUow 

powers ^fcisedmthesame fielk The field in which the 

but uDon *. V,* depend upon the authority exercising the power 

SecuC to Where the power is being exercised by the 

ci'ed bv the 9n? sentence and Where that power can alsobeexer * 

cued by the Supreme Court under Article 142 the principle of harmonious 
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construction should be followed. Agam the field in which the power is 
being e\ercised is also the same namely the su«pension of the sentence 
passed upon a convicted person There can therefore be no doubt that the 
judicial power under Art de 142 and the Executive power under Article 161 
can within certam narrow limits be exercised m the same field 
The question that immediately arises is of harmonious construction 
as one power la not made subject ti the other by spec fic words m the 
Constitution itself Neither uticle 161 contains any words of limitation 
nor Article 142 contains any words of limitation But if there is [any field 
which IS common to both the prmciple of harmonious construction will 
ha\e to be adopted m order to a\oid conflict between the two powers. 
It will be seen that the amh t of Art 161 is very much wider and it is 
only in a very narro v field that the power contained in Artcle 161 is also 
contained m Artcle 142 namely the pmwer of suspension of sentence 
during the period when the matter is snb jud ce in the Court Therefore 
on the principle of harmonious construction and to avoid a conflict bet 
ween the two powers it trust be held that Articlet 161 dees cot deal 
with the suspension of sentence during the time Article 142 is in ope 
ration and the matter is sob judice in the Court K 1/ Sanaieah 
\ SUU A I R 19ol S C 112 

1015 Ex Maharajas have no power to grant pardon after the 
eoforeement of Constitution 

Article 72 provides for the power of the President and Article 161 for 
the power of the Governor to give pardon in criminal case« Article 238 (1) 
taken with Article 161 provided for this power to the Raj Framukh of a 
part B State In the light of these provisions the contmnance of the 
prerogative of the Maharaja of Cocbm relating to the evecution of the 
death sentences with reference to the ex State of Cochin would be incon 
« stent With the new Consitution Such power therefore must be taken 
to have been superseded and abrogat'>d as being inconsutect with the 
Constitution Kwjuvarn v State AIR ISoS S C. 143 
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der the circumstances- But their Lordships do not thinh it 
right to express any opinion as to whether the sentence 
ought tc be suspended.” 

These observations rvere made because the JudjcaJ Committee ol tne 
Privy Councii, unlike Supreme Court, was not a Court of Criminal appeal 
and theretore the question of suspending the operation of the sentence of 
death was not vnthin their judicial purview. The granting of special leave 
by the Privy Council was an example of the residuary power of the Sovereign 
to exercise bis judicial functions by way of his prerogative and. therefore, the 
petitioner was left free in that case to approach the Government of India, as 
the delegate of the Sovereign, to exercise the prerogative power in view of 
the circumstances that an appeal to the Privy Council was intended. 

It is r.ctcwoilhy that the iepi*fve granted in that case covered only the 
period until the grant or refusal of the petition for leave to appeal and did not 
go further so as to CQVtT the period ol pendency of the appeal to the Privy 
Council; K. Af. Nanavati v. btale, A. I. R- 1961 S. C. 112. 


1014. Appeal pending in Supreme Court > Aettoo cannot be taken 
under Article 161. 

The power can now be exercised by Supreme Court under Article 136 
in respect of “any judgment, decree, determination, sentence or order in 
any cause or matter passed or made by any court or tribunal in the territory 
of India. This wide and comprehensive pewer in respect of any determina- 
tion by any court of tribunal must carry with it the power to pass orders 
incidental or ancillary to the exercise of that power. Vide powers have been 
given to the Supreme Court under Article 145 to make such order as Is 
necessary for doing complete justice m any cause or matter pending, before 


The power of the Supreme Court to pass an order of suspension of sentence 
or to grant bail pending the disposal of the application for special leave to 
appeal is implied la view the very wide terms in which Article !42 is worded. 
When an application for special leave to appeal from a judgment and order 
of conviction and_ sentence passed by a High Court is made, the Sopreme 
Court has been issuing orders of interim hail pending the hearing and dis- 
posal ol the application for special leave as also during the pedency of the 
appeal to the Supreme Court alter special leave has been granted. It is 
wrong to say that the pendency of a spedal leave application in the Supreme 
Court makes no difference to the exercise of the power by the executive 
under Article 161, espedaly when both the organs have to function in 
the same field at the tame time. It is wrong to assume that there could 
ne\ er be a conflict between the exercise of the power by the Governor under 
Article 161 and by the Supreme Comfundtr Aiticle 142 because the power 
under ArteJe 162 is executive power and the power under Article 142 is judi- 
cial power and the two do not act in the tame field. 

It is true that the power ar.der A‘rt. Ifil is exercised by the executive 
while the powet under Art. UZ that oUhe judiciary-, but merely 
because one power is executive and the other is judicial, it does not follow 
that they can never be exerrised in the same field. The field in which the 
power IS exercised does not depend upon the authority exercising the power 
but upon (he subject-matter. Where the power is being exercised by the 
executive to suspend the sentence and whe^e that power caa alsobeexer- 
cised by the Supreme Court under Article 142 the principle of harmonious 
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construction should be followed Again the field in which the power is 
being e\ercised IS also the same, namely the suspension of the sentence 
passed upon a convicted person There can therefore be no doubt that the 
judicial power under Article 142 and the Eitecutive power under Article 161 
can Within certain narrow limits be exercised m the same field 
The question that immediately arises is of harmonious construction 
as one power is not made subject ti the other by specific words in the 
Constitution itself "Neither Article 161 contains any words of limitation 
nor Article 142 contains any words of limitation But if there is [any field 
which IS common to both the principle of harmonious construction wiU 
have to be adopted in order to avoid conflict between the two powers 
It will be seen that the ambit of Art 161 is very much wider and it is 
only in a very narrow field that the power contained in Aitcle 161 is also 
contained in Aitcle 142 namely the power of suspension ol sentence 
during the period when the matter is sub judice m the Court Therefore 
on the principle of harmonious construction and to avoid a conflict bet 
ween the two powers it must be held that Articlet 161 does not deal 
with the suspension of sentence during the time Article 142 is in ope 
ration and the matter is sub judice m the Court K M Hanajialt 
V SlaU AIR. 19ol S C, 112 

1015 Ex Maharajas have no porver to grant pardon afler the 
eoforcement of Constitution 

Article 72 provides fcr the power of the President and Article 161 for 
the power of the Goteraor to give pardon in criminal case« Article 238 (1) 
taken with Article 161 provided for this power to theHaj ^amukh of a 
partB State In the light of these provisions the continuance of the 
prerogative of the Maharaja of Cochin relating to the evecntionof the 
death sentences with reference to the ex State of Cochin would be incon- 
sistent with the new Consitution Such power therefore, muct be taken 
to have been superseded and abrogated as being inconsistent with the 
Constitution fCuujutarn v StaU, AIR lds6 S C 143 
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1016. General 

1017. Union Legislatore 

1018. State Legislatures 

1019. Scope of Articles 103 aad 194 

1020. Article 19(l)(a) docs not govern the Ircedom of 
spee^ of Lc^sUtora 

1021. Freedom of speech is absolute and unfettered 

1022. Powers and privileges of Legislatures are the 
same as these are of House of Comroons 

1023. Power and privileges of House of Commons should 
subsist oa 26th January 1950 and should 
be so recognised by English Courts 

1024. Rules made by Legislature are subject to Part III 

1023. Law prescribiflg powers and prii'ileges if subject 

to AtUcie 13 

1026. Power to prohibit publication of inaccurate report 

1027. Parliamentary privilege. Defined 

1028. Freedom of press does not confer on it the right to 
commit breach of the privileges of the House 

1029. Law made under Article 194(3) is subject to 
Article 13(2) 

1030. Legislatures not Court of record 

1031. Judge of High Court eoteitaioing petition challeng* 
iog an order of Legislature imposing penalty, no 
contempt of House 

1032. Contempt oi Honse, penalty to be imposed after 
bearing tbe parties 

1033. Right oi an advocate to assist the client is un- 
controlled by Article 191 

1034. Article 19 (1) must yield to Article 199 

1033. Deprivation oi personal liberty under Article 193 
is unconstitutional 

1036. Court cannot regulate tbe procedure of House 

1037. At any time— Rule 21 — ^Ueaniog 'of 

1033. ESect of expunging tbe temarlc 
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1039 Court not to judge whether contempt IS comtniWed Of not 

1040 Right to move Court in case of violatioti ol arti 
des 20 and 21 not barred 

1041 Allegation of tnalafides m pnvtlige proceedings 

1042. Power to punish for contempt should be exercised carefuly 

1043 OissolutioD and Prorogation English pract ce 
cannot be availed m India 

1044 Power to issue general warrant 

1045 Prorogation and Dissohition under India Constitut on 
docs not dissolve npper house 

1046 Bill pending when lapses on prorogation 

1047 Scope of Article 196 Clause 5— Bills do not lapse if 
assent of President or Governor is not given 

1048 President or Governor not bound to give assent 
withm any specified tune 

1049 Bill sent back with a message by President or Cover 
nor can be considered by new house 

1050 Bill pending in council but not passed by Assembly does not lapse 

fOol Money fei//, Afucicipoi Taxaiioa does no! fall withia the term 

10o2 Office of profit How estabihsbed 

1053 Irregularity m procedure of legislature effect 

10o4 Uisqualilication locucted before election not covered 
by article 191 

1055 Scope of power of Election Commission under article 192 

1056 NVho can raise the question of disquah ication 

1057 Modiiication under Article 370 extent of power of President 

1053 Fllliog the seats meastag of 

1016 General 

In the parliamentary system of government as it exists in England 
there IS a biendiog of the legislative and executive functions in the hands 
of the executne organs anm on the other hand the legislature has supreme 
power to determine its own powers and those of other organs of Government 
But m India though we have adopted English pattern the powers of the three 
organs have been specified /« re Dtth* Laws Act 1912 1951 SCR 747 

1017 Union Legislature ^ 

The relevant articles whiCh deal with the Constitution powers and fun 
chons of the Union legislature ‘are- contained iD Articles 79 to 122 of the 
Constitution The Union legislature consists of House of the People and the 
Council of States. The powers and privileges of these bouses as 
interpreted by Supreme Court^art* gmo m foUowbg paras. It may be seen 
that the most of the provisions relating t‘v Union and State legislatures are 
worded in same language and therefore the interpretation given by Supreme 
Court regarding one will mvari^ly^govem the other 

1D18 S ate Legislatures 

The relevant Articles wbch deal with the composition of State legis 
latures axe Ar+icles 168 to 212 of Constitutioii The States of Andhra 
Pradesh Bihar Uadbya Pradesh’ Idadras Uaharashtra Mj-sore Punjab 
Uttar Pradesh and West Bengal have two houses known as Legislative 
Assemblies and Legislative CounciL The test of States of have one Cbember 
known as I-egislalive Assemblies 
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1019 Scope "fJ^",'=''l'°ASl!,^cUososolAtt(olc 191 U 
ItAobject-matter of each ?> speacli 1„ ths Legislature, 

sjS4t;rrdtrco“»..^^^ 

take part in the ^ cl. (D has been expressly -nade subject to 

Se 'Sovions^I th« (SStiln makers diTno intend 

ssr ^ “ rp5sS“^' 

the Constitution f^iakers waited lha pro .Vrticle would have 

be subject to the ?t' could have started cith the 

hten drafted in a differ . .« ,i,u Constitution an! the mles and 

•J^tds : '•subject 

standing orders reguaig ^P been set out as sub-clause (i). 

snbieet-maltetoHhe lout clit^. ovct-tidiug provisions ol the 

(„),' llil) “<1 ('li'llM each «l Se suS-olairtes. In Ibe'tl.itd place, it may 
opraiug colds qua.llied cacU M me procedure ol the IccisUluro 

!■' ?el Irtof Art Tstshol b'Tead J governing both othe prov.. 
occurrng in cl (11 Ot A t , ‘ ., j and standing orders. So read 

sionsol the AeUlaUce becomes siibiect to the provi- 

a similar conrttocuon. 1 17 and 121. The right coaf. tted on a 

dure in P*" 'aJ?' Ai^’in (a) can be .esinoied by larv which tails witliin cl. 
^VT.M litl^ i and hc maybe made liable in Court of law lot bre^ o 
but rt 12|ol Art. 191 eategorioally U;s down lhat no member of 
tn*Tw"'slalure is to be made liable to any proceedings m any Court in 
^'’iil anvthin" said or any vote given by him in the Legulatoe or in 
"“Pt^ittefthercol aid that nj person will be liable in msoect ol the pjbb- 
cornniilt.es meteo „I the House ol such Legislature ol any 

ornrSundiugs. The provisions ol cl. (2) ol Art. 191, thetelore 
report paper “ P, jpeedi releited » In cl. (1) is diBetent Irom the 

mdirate that the lie r .„araaleedsindcr Art, 19 (1) |a) and cannot 

heedomcltpe.chand^F' I ^ I p, ,g 

KeirtenlfeK A; I. R. 19.19 _S. C. 39o: Jii ee-rtrtirle 

113 o>l/ieCo«slAulio»o/ India. A. l.R. 1965 S.C.710. 

r20 Article 19 (l)(a) docs not govern the freedom of speech ot 

^'®‘SL°srfn of Article 194 of the Constitution of India makes it clear 
♦liat the freedom of speech m the Legislature of every State which it 
is subiect the provisious of the Constitution and to the rules 
fs aSn? orde'^ regulaW the procedure of the Lepslature. tVh.le 
fnietDretin" the clause, it is- necessary to emphasise that the provision 
0? &e Constitution subject to which- freedom of speich has been 
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conferred on the legislature, are not the general provisions of the Con* 
stitutton but only such of them as relate to the regulation of the pro- 
cedure of the Legislature. The rales and standing orders may regulate 
the procedure of the Legislature and some ol the provisions of the 
Constitution may also puj^rt to regalate it, for instance. Articles 208 
and211. The adjectival clause 'regulating the procedure of the Legislature 
governs both the preceding clauses relating to the provision of the 
Constitution and the rules and standing orders. Therefore, clause (1) of 
ArticIe’494'confer3 on the legislators specifically the right of freedom 
of speech subject to the limitation prescribed by ifs first part It \vould 
thus appear that by making this clause subject only to the specified 
provisions of the Coastitution, the Cons'jtution makers tvantel >o make 
it clear that they thought Jt necessary to confer on the legislators 
freedom of speech separately and in a sense, independently of Article 
.If all that the legislators were entitled to claim was the free- 
dom. speech and expression enshrined in Article J9(t)(a) d would 
have^bcTO-unnecessary to confer the same right specifical'y in the 
manner adopted by Article 194(1) and so. it would be legitimate to 
conclude that .Article I9(I}(a) is not one of the provisions of the Coa- 
stitutioa which controls the first part of clause /{) of Article 194 : /« 
AriicU 143 oj Co*fStiiuiii>ii oj Mia, A. I- R- 1965 S. C. 745, 

1021 Freedom of Speech is absolute and unfettered. 

Clause 1 of Article 194 having conferred freedom of speech on the legis- 
lature, clause 2 emphasises the fact that the said freedom is intended to ba 
at^lute and unfettered. In other words, even if a legislator e.vercises his 
right of freedom of speech in violation, say. of Article 211, he would not be 
liable for any action in any Court. Similarly, if the legislator by his speech 
or vote, is alleged to have violated any of the fundamental right guaranteed 
by Part III of the Constitution lo the Legislative Assembly, he would not 
be answerable for the said coatraventioa io asy Court. lithe impugned 
speech amounts to libel or becomes actionable or indictable under any other 
provision of the law, immunity has been conferred on him from any action 
in any -Court by this clause. He may be answerable to the House lor such 
a speech and the Speaker may take ' appropriate action against '..him in 
respect of it ; but no other action can be taken. It is very clear that the 
Constitution makers attached so much importance to the necessity of abso- 
lute freedom in debates within the Legislative Chambers that they thought 
necessary to confer complete immunity on the Legislators from any action 
In any Court in respect of their speeches ia the Legislative Chambers in the 
wide forms- prescribed by clause (2).’ Thus, clause (IJ confers freedom of 
speech on the legislators within the Legislative Chamber and clause, (2) 
makes it plain that the fre^om is literally absolute and unfettered; hi re 
Article 14S, Conslilulion of India'A.l,-ft> 1965 S> C. 643. 

1022 Powers and privileges of l^islaturea are the same as these are 

af House of Commons, > ' 

Clause 3 of Article' 194 empowers rthe Legislatures of States to make 
laws prescribing their powers, privileges and immunities which the house of 
Commons enjoyed at the commencement of the Constitution. The m^ers 
of Constitution must have thought that the Legislatures will take some time 
to make laws in respect of their poivem, privileges and immunities. During 
the inverval, it was thought necessary to confer on them the necessary 
powers, privileges and immunities. There can he little doubt that the 
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powers, privileges and immunities which are contemplated by clauM (3) 
incidental powers, privileges and irnmunties which 
must possess in order that it may be able to function eiicctivelyr i 
Article 143. ContlUulion of India, A. I. R. W63 S. C. 745. 

1023. Power aid privileges of Ilouae of Commons should subsist on 
26lhjanuary 19S0 and it should he recognised by English Courts. 

Clause 3 of Article 194 requires that the powers, piivileges and Immuni- 
ties which are claimed by the Legislature must be shown to have subsist- 
ed at the commencement of the Constitution, i. e. on 26th January, 195U. 
it is well-known that large number of privileges and fowers, the House 
of Commons claimed during the daysofits bitter struggle for recognition, 
and it is therefore necessary to enquire whether It was an eiistmg power at 
the relevant time. It must also appear that the said powjr was not only 
claim^ by the House of Common, but was recogn s-d by Uie English 

Courts. It would obviovily be anamolous to say that if a particular pow« 

which is claimed by the jlouse of Commons but was not recognised by the 
English Courts it would still be upheld under the latter ol clause 
(3) of Aiticle 194 only on the ground that it was in fact claimed by the 
House ol Commons. In other words, the enquiry which is prescribed by 
this clause is , is the power (n question shown or proved to have subsis- 
ted in the House of Commons at the relevant t.mc ? If the answer is in 
the affirmative, the privilege can be claimedt under Article 194 (3) als.i. 
In re Arlicle 143, CofuiiVuliou of InJU, A.I.R, 1965 S. C. 745. 

1024. ItuUs made by legislature are su^ecl to Vait III 

Article 203 provides that a House of the Legislature of a State may 
make rules (n regulating, subject to the provisions of this Constitution, 
its procedure and (he conduct of its business. This provision makes it 
perfectly clear that if the House were to make any roks as prescribed, by it, 
tliose rules would be subject to the fundatntnta) rights guaranteed by Part 
HI. In other words, where the House makes rules for exercising its powers 
under the Jailer part of Articles 194 f3>, these rules must be subject to the 
fundamental rights of the citizens; In r$ ArlicU 143, CttuliMion of Mia 
A. 1. R. 1965 S, C. 745 

1025, Law prescribing power* and privileges, if subject to 
AxUclo 13. 

The question which arose was j| the Legislature of a Slate makes 
a la%v which prescribes its powers, privileges and immunities, would 
this law be subject to Article I 3 or not ? Aiticle 13 provides that 
laws incoHMStent with or in derogation ol the fundamental rights would 
be void, Clause llj of Art.cle 13 refers in that connection to the laws 
in force m the territory of India immediately before the commence- 
ment of the Constitution, and clause (2) refers to law, that the State 
shall make in future. fViww facie, if the legislature of a State were 
to make a law in pursuance tf the authority conferred on it by clause 
3, it would be law within th« meaning of Article 13 and clause 2 of 
Artfde 13 ma/d render, it void i{ it contravenes or abridges the 
fundamental rights guaranteed by part HI. That is the effect of the 
decision of the Supreme Court in SJhirMa's case. {1959} Suoo fl) 
S.C.R.808. It must now be Ukeo as setUed that if a law is made 
under the purported excercise ol the power conferred by the first 
part of clause 3 it will have to sa«s»y the test prescribed by the fun- 
damental rights guaranteed by the Constitution. If that b' 50 it be- 
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comes, at oace material to enquire wbetber the Constitution makers bad 
really intended that the limitatioos prescribed by the fundamental 
rights subject to which alone a law can be made by the Legislature of 
a - State prescribing its powers, privileges and immunities, should be 
treated as irrelevant in construing the latter part of the said clause. The 
same point may conveniently be put in another form. If it appears 
that any of the powers, privil'»ges and immunities claimed by the 
House are inconsistent with the fundamental rights guaranteed by the 
Constitution, how is the conf'ict going to be resolved. Was it the in- 
tention of the Constitution to place the powers, privileges and immu- 
nities specified in the latter part of clause 3 on a much higher pedes- 
tal than the law which the legislature of a State mav make in that 
behalf on a future date ? As a matter of construction of clause 3, the fact 
that the first part of the said clause refers to future laws which would 
be subject to, fundamental rights, may assume significance in interpret- 
ting the latter part of clause d. • 

It would thus be seen that in the case of Shartna (1959) Supp (1) 
S.e.R. 806 ; the petitioner did not raise a general issue as to the rele- 
vance of all the fundamental rights guaranteed by Fart III at alL The 
contravention of only two articles was placed and they were Articles 19 
(1) (a) and 21. It was, therefore, unnecessary to consider the larger issue 
as to whether the latter part of .-irticles 19-f(3) was subject to toe fund- 
amental rights in general. It would not be right to read the majority decision 
as laying down a general proposition that whenever there is a conflict 
between theprorision of the fatter part of Article 194 (3) and any of the 
fundamental rights guaranteed by Part III. the latter must always yield 
to the former. 

The majority decision in Shermo’s Cau, (Supra)said that if a law were pas- 
sed by the legislature of a State prescribing its poweis, privileges and immuni* 
ties as authorised by the first part of Artkie 194(3). it would be subject 
to Article 13. It is wrong to assume that the power conferred on the 
legislatures by the first part of Article 294 (3) is a Constitucional Power, 
and so if a law is passed in exercise of the said power, it will be outside 
the scope of Article 13. It is true that the power to make such a law has 
been conferred on the Legislatures by the first part of 'Article 194 (3). 
but when the State Legislature purport to exercise this power, they will un- 
doubtedly be acting uuder Article 246 read with Entry 39 of List If. The 
enactment of such a law cannot be said to be in e.vercise of constituent 
power, and so, such a law will have to be treated as a law within the 
meaning of Article 13. This view which the majority decision expressed 
in the case of SAarnw, (1959) Sopp (1) S.CR. S06 was endorsed InrcArti^ 
clcs 142, Consli/uixffn of India, A-J.K. 196S S.C 745. 

1026. Power to prohibit publication of inaccurate report. * 

The House of Commons had at the commeucement of our Constitution 
the power or privilege of prohibiting the publication of even a true and 
taithful report of the debates or proceedings that take place within the 
House. A fortiori the House had at the relevant time the power or privj. 
lege of prebibitiog the publication of aa inaccurate version of such, debates 
or proceedings. The latter part or Art. 194 (3) confers ail these powers, 
privileges and immunities on the Houses of the Legislature of the States, as 
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Art 105 (3) does 00 the Houses of Parliament. It was said that the condi- 
tions that prevailed in the dark days of British -history, which led to the 
Houses of Parliament to claim their powers, privileges and immunities, do 
not now prevail either in the United Kingdom or in our country and that 
there is, therefore, no reason why we should adopt them in these democratic 
days, bur Constitution clearly provides that until Parliament or the State 
Legislature, as the case rnay he makes a law defining the powers, privileges 
and jmnjunjties of the House, Us memtKis and CommUlees, they shall 
have all the powers, privileges and immuniiies of the House of Commons as 
at the date of the commencement of out Constitution and yet to deny them 
those powers, privileges and immunities, after finding that the House of 
Commons had them at the tckvani time, will be not to interpret the Consti- 
tution but to ic-make it; M.S. M. Shatma v. Sti KriiJma Sinlai, A.I.R. 
1959. S.C. 398. 

However Sulba Rao j. as he tl tn was who gave minority judgment in 
A/. S. M. $kama v. Shi Kruhna Sinha. A, I. R. 19t9 S. C. 3&S observed as 
follows. 

•■I cannot appreciate the argument that article J94 should be prelened 
to Artcle 19 (I , and not vice versa. Under the Constitution, it is the duty 
of this Court to give a harmonious construction to hoUi the provisions so that 
ful effect may be given to both, without the one excluding the other. There 
is no inherent inconsistency between the two provisions. Article 19(1) (a) 
gives freedom of speech and expression to citizen, while the second part of 
Article 194 (3) deals with the powers, ptivifeges and immunitirs of the 
legislature and of its members and committees. The Legislature and its 
members have ceitainly a wide range of powers and privikgrrs and the said 
privileges can be exercised without infringing the rights of a citiuQ, and 
particularly ol one who is not a member of the legislature. \Vheo 
there is a conflict, the privilege should yield to the extent it affeos the 
fundamental tight. This construction gives lull eflect to botli the Articles. 
This Court in o. /f. V. A’a/rt«/ Uasan, A, 1. ti, I9S4 S. C. MS held 
that the order cf arrest ol if. Mistiy and his detention in the Speaker's custo- 
dy was a breach of the provisions of Article 22 (2) of the Constitution. In 
that case the said Mistry w as diic-cted by the speaker of the U. P. Legis- 
lative Assembly to be arrested and produced be/ore him to answer a charge 
of breach ol privilege. Though the question w as not elaborately considered, 
five Judges of this Court unanimously held that the arrest was a clear breach 
of the provisions of Article 22 (2) of rfac Constitution indicating thereby that 
Article 194 was subject to Articles of Part IH of the Constitution, lain 
bound by the decision of tbi« CouiJ. In the result, I hold that the petitioner 
has tlie fundamental right to publish the report of the proceedings or the 
Legislature and that, as no reasonable riHrictions were imposed by law on 
the said fundamental r ght, the action' of the respondents infririgcs his right 
entitling him to the relief asked for.C' 

1027. ParliameofaTy privilege. Defined. 

Parliamentary privilege is defined as- "the sum of the peculiar rights 
enjoyed by each House coUeclivrJy as a Constituent part of the High Court 
of Parliament, and by membem of each House individually, without which 
they could not discharge their functions. atU which exceed those possessed 
by other bodies or individuals.' Sir J*omai Enhkine Uav's Parliamentary 
Practice. I6thEdn. Ch, III, p, 42. ^ i araainemary 

According to the same author •'privilege though part of the land, is to 
a certain extent an exemption from the ordinary law”. The privileges of 
Parliament are of two kinds, namely, (ij those which are common to'^both 
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Honses and (ii) those which are peculiar either to the House of Lords or 
to the House of Cduunons. Halsbury’s Laws of England, 2nd Edn; Vol. 24, 
Art: 69S, p. 346. The privileges of the Commons, as distinct from the 
l.ords, have heen defined as *'Uie sum of the fundamental 
rights of the .House and its individual iDEmbers' as against the 
prerogatis'cs of the Crown, the authority of the ordinary courts of law and 
the special rights of the House of Lords". Redlich and Illbert on Procedure 
of the House of Commons, Vol. 1, p. 463. These authorities were referred to 
in the case of M,S.M. Shartna v. Sri Krishna Stfsha, A I. R. 1959. S. C. 393. 

1028. Treedoni of press does not confer on it the right to commit 
breach of the privileges of tbs H.use. 

It will be noticed that Article 19 (1) (a) guarantees to all citizens free- 
dom of speech and expression but does not specifically or separately provide 
for liberty of the Press. Liberty of Press is implicit in the freedom of speech 
and expression which is conferred on a citizen. Thus, in Romssh Tliappar. v. 
Stale of Madras, 1950 S. C. R. 5'M. The Supreme Court has held that free- 
dom of speech and expression includes the freedom of propagation of ideas 
and that freedom is ensured by the freedom of circulation. In Brijhhushan 
V. State of Delhi, H50 S. C. R. 605 it has been laid down by the Supreme 
Court that the imposition of pre-ceasorship on a journal is a restrictioin on 
the liberty of the Press which ts an essential part of the right to freedom of 
speech and expression declared by Art. la (1) (a). To the like effect are the 
observationa of Bhagwati J. who, in deliveri^ the unanimous judgment of 
the Court in Express Newspaper liL v. Uniw of India, A. I. R. 1958 
S. C. 378 said at p. 614 that freedom of speech and exprression includes 
witbin its scope the freedom of the ^ess. Two things should be noticed. 
A noo-citizen running a newspaper is not entitled to the fundamental right 
to freedom of speech and expression and, therefore, cannot claim, as his 
fundamental right, the benefit of the libertyof the Press. Further, being 
only a right flowing from the freedom of speech and expression, the liberty 
of the Press in India stands on no higher footing than the freedom of speech 
and expression of a citizen and that no privilege attaches to the Press as 
such, that is to say, as distinct from the freedom of the citizen. In short, as 
regards non citizens running a neivspaper. the position under our Constitution 
is the same as it was when the Judicial Commitee decided the case of Arnold 
V. The King, 41 lad. App. 149 and as regards non-citizens the position may 
even bs worse. Thus if the Press publishes portion of a speech' which is 
ordered to be e.vpunged, there may be the breach of the privilege of the 
House : Af. S. Af. Sharma v. Sri Krishna Sinha, A. I. R. 1939 S. C. 395. 

1029 Law made under Article 194 (3) w subject to Article 13 (2) 

A law made by Parliament to pursuance of the earlier part of Art. 
105 (3) or by the State Legislature io pursuance of the earlier part of 
Art. 194 (3) Will not be a law made in exercise of constituent power like 
the law which was considered in Shankari Prasad SmgA v. Union of India, 
1952 S. C. R. 89 at p. 90 but will be one made in exercise of its ordinary 
legislative powers under Article 246„read with the relevant entries 
and that consequently, if such a law takes away or abridges any of the 
fundamental rights, it will contravene the peremptory provisions of Article. 
13 (2) and will be void to the extent of sacb contravention and it may 
well he precisely the reason why our Parliament and the State 
Legislatures have not made any law defining the powers, privileges and 
immunities just as the Austialiau Parliaments had not made and under 
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'v 49 of their Constitu$ion corresponding to Ait. 194(3) up to 1955 when 
the case of The Qw;eH v. Richards, (1955) 92 C. L. R. 57 decided. 
It does not, however, follow that if the powers, privileges or immunities 
conferred by tlie latter part of those Articles are repugnant to the funda- 
mental lights, they must also be void to the extent of such repugnancy. 
It must not be overlooked that the prorisioas of Art 205 (3) and Art. 194 Jb) 
are constitutional law and not ordinary laws made by Pailiament or the 
State Legislatures , and that, therefore, they ate as supreme as the provi- 
sons of Part HI. ' Further, quite conce«s-ably our Constitution makers, 
not knowing what powers, privileges and immunities Pailiament or the 
Legislature oi a State may arrogate and claim for Us Houses, members 
or committees, fhaught £t act to take aay risk and accordhgiy made such 
laws subject to the provisions of Art. 13; but that knowing and being 
satisfied with the reasonableness of the powers, privileges and immuni* 
ties of the House oi Commons at the commenceRieot of (be CoDstitutioa, 
they did not. in their wisdom, think fit to make such powers, privileges 
and immunitieis subject to the fundamental right conferred by Art. 19 
(1) (a), and by applying the cardinal ru2es of construction one mast 
ascertain the intention of the Constitution from the language used: 
M, S. Af. Sharma v. Sri Krishna Stnha, A. 1. R. 19S9 S. C. 395 


1030 LeglsUtutes not coutt of record. 

There is no doubt that the House has the power to punish for cooteorpt 
committed outside Us chamber, and from that point of siew it may 
claim one of the tights possessed by a Court of Record. A Conrt of Re- 
cord, according to jewitt's Dictionary of English Law, is a court whereof 
the acts and judicial proceedings a'e enrolled for a perpetual memory and 
testimony, and which has power to fine and imprison lor contempt of 
lUautbcritv. But the Legislative Assemblies tn India, nes'er discharged 
any judicial functions and their historical and constitutional background 
does not support the claim that they can be regarded as Court of Records 
in any sense. If that be so, the very basis on which the English courts 
agreed to treat a general warrant issued by the House of Commons on the 
footing that it was a warrant issued by a superior Court of Record, cannot 
be claimed in India and so, it would be unreasonable to say that the rele- 
vant 1 ower to claim a conclusive character for the general warrant which 
the House of Commons, by ^reement. is deemed to possess, is vested in 
the Indian Legislatures; /«» re ArlitU Hi ef CensliMion of India A. I. R. 
1965 S.C. 745 


1031 Judge ofHigb C,.urteatertauiiag petitloo challenging an order 
of Legislature imposing penalty, contempt of House 

A Judge of a High Court who entertains or deals with a petition, cha- 
llengiDg any order or decision of a Legislature imposing any panalty or 
issuing any process agaiuist a citizen who is not a member of the House 
outside the four-walls of the LegisUtJve chamber for its contempt, or 
for infringement of its privileges and immunities, or ubo passes any order 
on such petition, docs not commit , contempt of the said Legislature and 
the said. Legislature is not comprtent to take proceedings against such a 
Judge ifi the exercise and enforcement of its powers, privileges and immu- 
nities; Ih re Arlicle Ifi, ConstHuison fniia, A. I. R. 1965 S. C. 745 

1032 Contempt of House, penalty to be imposed after hearing the 
parties 
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It would not be proper for the Assembly to fiiJ a citizen guilty 
of contempt without giving him a beanng: In re ArlicU 113 ConsiituUon 
India. A. I. R. 1965 S. C. 745 

Where a citizen denies that he has committed contempt of the House, 
the Couit should not ei^iress any opinion on the controversy. If the Legisla- 
tive Assembly has.the powers and privileges it claim and is entitled to 
take proceedings for breach thereof, then it must be left to the House it- 
self to determine whether there has in fact, been any breach of its privi- 
lege. Thus, it will be for the House on th<* advice of its Ccmmiftee of 
Privileges to consider the true aSect of the Speaker’s directions that 
certain portions of the speech, if it has included the portion which had 
been so directed to be expunged, is, in the eye of the law. tantamount to 
publishing something which had not been said and, whether such a publi- 
cation cannot be claimed to be a publication of an accurate and faithful 
report of the speech. It will, again, be for the House to determine whe- 
ther the Speyer’s ruling made distinctly and audibly that a portion of 
the proceeding be e.vpunged amounts to a direction to the Press reporters 
not to publish the same, and >'hether the publicat'on of the speech, if it 
has included the portion directed to be so expunged, is or is not a violation 
of the order of the Speaker and a breach of the privilege of the Hous^ amo- 
unting to a contempt of the Speaker and the House: W. S. Af. Shurma 
V. Sri Krishna Sinha, A. 1. R. 1959 S. C. 395 

1033. Right of an Advocate to assist the client is un.controlled by 
Article 194. 

An advocate has the right to practise in all courts including the Supreme 
Court, before any tribunal ot person legally authorised to take evidence and 
before any other authority or person before whom such advocate is by 
or under any law for the time being in force is entitled to practise. This riAt 
is given by .\dvocales Act of 1961. Section 14 of the Bar Councils Act 
teccgnUes a similar light. If a citizen has the right to move the High Court 
or the Supreme Court against the invasion of bis fundamental rights 
the statutory right of the advocate to assist the citizen helps the 
enforcement of the fundamental rights of the citizen. In the enforcement of 
fundamental rights guaranteed to tbe citizen the legal profession plays a very 
important and vital role, and. so, just as the right of the Judicature to deal 
with matters brought before them under Art. 226 or Ait. 32 cannot be sub- 
jected to the powers and privileges of the House under Article 194, so also the 
rights of the citizens to move the'judiciafy and tbe rights of the advocates 
to assist that process must remain on-controlled by article 194(3). That is one 
integrated scheme for enforcing the Jundanieotal rights and for sustaining 
the rule of law in this country: In re Article I4t, Constitution India A, I. R. 
1965 S. C. 745. : ’ 

1034. Article 19(l)must yield to Article 194. 

Article 19 (l}(a) and Article 194 (3) have to be reconciled and the only 
way of reconciling the same is to real Article 19 (I) (a) as subject to the 
latter part of Article 194 (3) jrit as Arlicie 31 has been read as subject to 
Article 265 in the case of Rautjilal v. Income-tax O^er, Mahindrjgarh, 1951 
S.C.R. 127 Caxmanappa Barsumantappa v. Union of fnitn, 1955 (1) 
S.C.R. 769, where this Court has held that Article 31 (I) has to be read as 
referring to deprivation of property otherwise than by way of taxation. The 
decision in G. K. Reddyv. Nafesul Hasan A.I.R. 1954 S.C. 636, it was hi 1 
proceeded entirely on a concession of counsel and could not be regarded as 
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principle ‘;l''i‘'"“"; "iHe 19(11(0). '‘k'Ol' “« ee""*'' must yield toA.ri 

•"■'“See .94 ,3, .cad -J.'jSiSlj.'Sl, SnJS. 
cedure ‘*IF° KrTOwets. ptivilegcs and iminunita-s of 

the Legisl;^^*''® a cit^n is eventually d-pnved of his ^r- 

the House ^/»he DroMcdings before the committee of ^i- 

SrolteFouSSS' SS?e ™d^a..icle2. i ^, .S.SI. S,.„n. .. S„ 
S’«a SWia? A.I.R. 1959 S.C. 395. 

1036. ‘n* the* cond^t^^^ to the admissibi* 

Rule 207 of the rules laid , oj that rule the motion 

l.ty of motion ®f P»v. speech was 

must relate and Sri Nawal Kishoie Sinha M^, L.A. sent 

delivered on 39^''. .957 that is to say. 10 days alter 

his notice K^dehveJed*^ It was wid^lhat the matter that occurred U) 
the speed; .Vhe subSon of the notice of motion cannot bo 

days prior to the date of the subm^ said that 

said to be a specific matter of I M particular period for moving 

jt i9/impos«ble lor the co^^ mot on a 

0" occunence. The matter must obviously be 

fTtolhe d sere ion oi the Speaker of the House of Legislature to tie- 

Skarma v. Kt$hna Suiha, A.I.K. 1959 b U Jao. 

ini7 At anv time— Rule 215 -Aleaoing of. . t> • •« 

ISI' 215 of 5ie Rules provided that the Committee of Pf'Vilcges 
V. M Lit as soon as may be after the question has been referred to »t 
time to time ihe^lhcrcaftcr till a report is made within the time 

T^A hv tlm Htuse. In thiscase the House admittedly did not fix time 

^MVii ^which the report was to be made by the Committee of Privileges, 
ThU cirrumstice immediately attracted Uie proviso, according to which 
r« thpH^sc does not fix any time lor tU presentation of the report 
♦vl’^r^noithasto be presented within one month of the date on which 
tFf JienS to rte^Committee was made. If this period of one montli 
to lapse the committee «loes oot become functus officio, be- 
is allowed to lapse, me of Rule 215 clearly provides that the 

mafat iv S being made. Lect that the time 

Sr^e wcsentation of the report by the Committecc be extended to 
^ d?e sSied in the motion. The ‘words' at any time' occurring in the 
^ Ti?r.viso Quite clearly indicate that this extention can be made. 
Ser^Xe question of tLc withm which the Committee of Pnvi- 
wlc ^I’to make its report to the House is a matter of internal manage- 
nfthi> affairs of the House and a matter between the House and its 
^Lfronfers no rirfit on the whose conduct is the sub ect 

» sTpiricuUny wl.» U.= House has 
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the power to extend time '’at any time" : M.S.M. Sharma v. Sri Kjshia 
StuJia, A.I.R. 1959 S.C. 395. 

1038. Effect of expunging tbe remark. 

The effect ir\ law of the order of the Speaker to expunge a portion 
of the speech of a member is as if that portion had not been spoken. 
A report of the whole speech in such circumstances, though factually 
correct, may, in law, be regarded as perverted and unfaithful report ai d 
the publication of such a perverted and unfaithful report of speech, i. e. 
including the expunged portion in derogration to the orders of tbe Speaker 
passed in the House may, pUma facie be regarded as constituting a 
breach of the privilege of the House arising out of the publication of 
the offending news item ; M.S.M. SJtarma v. Sri Kishna, A, I. R. 1959 
S. C. 345. 

1039. Court not to Judge whether contempt is committed. 

As to whether there has, in fact, been any breach of the privilege 
of the House, nr not is a question that the House alone is the judge : 
M.S.M. Sharma v. Kiihna Sinha, A. I. R. 1959 S-C. 395. 

1040. Right to move Court ia case of violation of article 20 and 21 
not barred. 

The question may arise, if a citizen compiaios that bis fundamental 
rights had been contravened either under Article 20 or Article 21 can he 
or can he not move the Supreme Court under Article 52. H a citizen moves 
the Supreme f'curt and complaios that his fundamental right under 
Article 2] had been contravened, it would be the duty of tbe Court to ex- 
amine the merits of tbe said cootentioa. and that inevitably raises tbe 
question as to whether the personal liberty of the citizen has been taken 
away according to the procedure established by la.v when the action is being 
taken under Artic'e 194. In fact, this question was actually considered by 
the Supreme Court ia the case of M. S. M. Sharma, (1959} Supp (1) S. C. R. 
806. Though the answer was made io favour of tbe legislature but that 
will not cover all cases which may arise subsequentely. If ia a given case, 
tbe allegation made by citizen is that he has been deprived of his liberty 
notin accordance with law, bat for capricious or mala fide reasons the 
Supreme Court will have to examiue the validity of tbe said contention, and 
It would be no answer in such a case to say that the warrant issued against 

citizen is a general warrant and a general warrant must stop all further 
Judicial inquiry and scrutiny. The inipact of the fundamental constitu- 
tional right conferred on citizens in India by Article 32 of tbe Constitution 
on the latter part of Article 194 (3) is.diasively against the view that a 
power 0 .* privilege can be claimed by thp House, though it may be in consi- 
tent with Art. 21: Jn-re Article 143 Cfnslilution of India. A-I.R. 1965 S.C. 745, 

1041. Allegatxoa of malafidea in privilige proceedings. 

The suggestion made was that it -was at the instance of the Chief 
Minister that the Committee . of privileges moved the matter. It 
may be seen that the Chief Minister was but one of tbe fifteen members of 
tbe Committee and one of the three hundred and nineteen members of the 
House. The Committee of Privileges ordinarily includes members of all 
parties represented ' in tbe ‘bouse and it is difficult to expect that the Com- 
mitte, as a body, will be actuated by any malafide intention against a 
citizen. Farther the business of &e (^mmittee is only to make a 
report to »he House and the ’ ultimate decision will be that of the House 
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sideration he .,u th» House or in any Committee ol the House 

?”''.p'’w!th^lhe.etsion. Dissolution ol Patliament is invariably f 

rTfratinn and what IS true about the result of prorogation, is a for 

by result of dissolution. Dissolulioa of Parliament issome- 

J a civil death ol parliament. Illeberl in his woik on 
?bferved that prorogation means the end of a session 
^^^I'^r^Parlismentl and adds that like dissolution, it kills all bills which 

ITJ. not vrt Sssed. He also discribe dissolution as an end of a parha- 
^ 2nt Tnot Lrely of a session) by royal proclamation and obbcrvc^^at 
^ iVT ^llte clean of all ancompleted bills or other proceedings. Thus 

4'v.'‘''’^Ttf.vitable conventional consequence of dissolution of Parliament is 
Sat there is a civil death ol PaiUament nnd all uncompleted business pen- 
ding before Parliament lapses 4 -n 

Ih Ibis connectioo it would berelevelit to see hoi. Paihument m 
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peers is commanded; and on their arrival at the bar, the Speaker addresses 
Her Majesty, on presenting the sopply bills, and adverts to the most im- 
portant measures that have received the sanction of Parliament during 
the session. The royal assent is then given to the biUs which are awaiting 
that sanction and Her Majesty's speech is read to both Houses of Parlia- 
ment by herself or by her Chancellor, after which the Lord Chancellor, 
having received directions from Her Majesty for that purpose, addresses 
both Houses in this manner: My Loids and Members of the House of Co- 
mmons, it is Her Majesty's royal will and pleasure that this Parliament be 
prorogued (to a certain day). According to May, the effect of prorogation 
is at once to suspend all busmess until Parliament shall be summond again. 
Mot only all proceedings pending at the time are quasbd except impeacb- 
inent by the Com-nons and appeals bifor: thi Hjuse of Lords, even a bill 
must therefore be renewed after prorogation as if it bad never been intro- 
duced. To the same effect are the statements in Halsburys Laws of 
England (vide) ; Vol 23 PP37J, 372. Paragraphs 648 to 651. 

According to Anson prorogation ends the session of f»tb Houses simu- 
lataneously and terminates all j^nding business. A bill which has 
passed through some stages but which is not ripe for royal assent at the 
date of prorogation must begin at the earliest stage when Parliament is 
summoned and opened by a speech from the throne. 

It would thus be seen that under English pailiamentaiy practice bills 
which have passed bo^ Houses and are awaiting assent of the Lrotm receive 
the royal assent before the House of Parliament are prorogued. In other 
words the procedure which appears to be invariablv followed in proroguing 
and dissolving the Housershows that no bill j^sding royal assent is left out- 
standing at the time of prorogation or dissolution. That is why the question 
as to whether a bill which is pending assent lapses as a result of proroga’ion 
or dlssolutian does not normally arise in Englaod. 

Thus there can be no doubt that in England the dissolution of the 
Houses of ParUament kills all business pending before either House at the 
time of dissolution It was suggested that under the Indian CoosCitution tlie 
result of dissolution should be held to be tbe same ; and the bill awating 
assent should be deemed to have passed. 

The pmvers. privileges and immunities of State Legislatures and 
their members' with which Articii <94 (3> deals have no reference 
or relevance to tbe le^sUtive procednre which is the subject matter 
of the provisions of Article f96. In the context, the wide powers con- 
ferred by Article 194 (3} must be considered ^ong with the words pri- 
vileges and immunties to which the said clause refers, and there can 
be no doubt that the said word can have no reference to the effect 
of dissolution. The powers of the House of the Legislature of a State 
to which reference is made in Aificfe 194 (3) may, for instance, r^fcr 
to the powers of the House to punish for contempt of the House. Tbe 
two topics are entirely different and distinct and the provisions in res- 
pect of one cannot be invoked in regard to the other. Therefore, it is 
wrong to say that unless the 1 .egislature by law has made a contrary 
provirion, the English convention with regard to the effect of dissolution 
should prevail in this country : Parshotfam v. Stale oj Kerela, A. I. R. 1932 
S. C. 701. 
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1044. Power to issue gcnerel warrAOI. 

It is somewhat douht/ul wiwUwr the power to issue a general unspeaking 
warrant claimed by the House is coasisrenl with. Section 554 (2) (b) and 
Section 55S of tJie Code oJ Criminal Procedure. It appears that in England 
genera! warrants are issued in respect of commitment for contempt by. 
superior courts oi record. 

The House of Commons being part of tfie High Court of Parliament u a 
supetior Court and the general warrants issued by it cannot be subjected to 
the close scrutiny, just-as similar warranu isued by other superior courts 
of record are held to be exempt from such scrutiny. 

It would not be inaccurate to say that the tight claimed by the House 
o! Commons not to have its general warrants examined in habeas corpus 
proceedings has been based mote on the considration that the House of 
Commons is in the position of a superior court of record and has the right 
like other superior courts of record to issue a general warrant for commit- 
ment of persons found guiUy of contempt. Like the general warrant issued 
by superior Courts of record in respect of their contempt, the general 
warrants issued by the House of Commons in similar situations should be 
simduly treated beyond the scrutiny of the courts in habeas corpus procee- 
dings. But in India it is not so' /«t re Arlitlt 1J3 Co’istitMtiou oj /iiitu, 
A. I. R. 1965 S.C,645. 

1045. "Prorogation and Dissolution under Indian Constllutioa 
does not dUolve upper house. 

Article 168 provides that (or every State there shall be a Leglslaturo 
which shall consist of the Governor and in the State of Bihar, BomlMy* 
Madhya Pradesh, Mad-as, My.ofe. P«n}a*> Uttar, Pradesh and West Bengal, 
of two Houses. > nd in other States, of one House. Article 168(2) provides thaf 
where there ate two Houses of the Legislature of State, ono sliaJl be 
known as the Legislative Council and the other as the Legislative Assembly, 
and where there is only one House, it shall be known as the Legisla- 
tive Assembly. Article 170 deals with the compoiition of the Lcgislativa 
Assembly, and Article 171 with tha* of the hegisUUve Council. Article 
172 provides for the duration of the State Legislatures. Under \rlicle 172 
tl) the normal period for the We of the Assembly is five years unless it 
IS sooner dissloved. Article 272 (2) provides that the Legislative Council 
of a State shall not be subject to dissolutioa. but as nearly as possible 
one tbird^ of the members Iherrof shall retire as soon as may be on the 
expiration of every second year in accordance with the provision mad^ 
inthatbfehalf by Parliament by law. It would thus be seen that under 
the Constitution, where the State L^Islature h bicameral the Legis- 
lative Council is not subject to dissolution and this is a feature wluch 
distinguishes the State Lagisiatures from the English House of Parlia- 
ment. When the Parliarnent in England is dissolved both the Houses 
stand dissolved whereas the position is different, in India. In the State 
with bicameral Legislature only tlie L'^isUlive Assembly can dissolved 
but not the Legi.iJative CounciL The same is the position under Arti- 
cle 83 in regard to the House of the People and the Council of Slates. 
This material distinction has to be borne io mind in construing the 
provisions of Article 13G and appreciating their effect : Panhollam v SiaU 
A.I.R. I9G2S.C. 701. 
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1046. Bill PeodiDg in leglsIatuK nben Upses on prorogation. 

Under clause 3 of iUticle 196 a Bill pending in the legislature of a State 

will not lapse by reason of the prorr^ation of the House or Houses thereof 
Thus, this clause makes a complete denature from the English convention 
inasmush as the prorrgation otthe House or Houses does not afiect the 
business pending before the legislature at the time of prorogation. In con- 
sidering the effect of the dissolution on pending business it is therefore neces- 
sary to bear in mind this significant d-*parture made by the Constitution 
in regard to the effect of prorogalJon. Under this clause «he pending business 
raav be pending either in the Legislative Assembly or in the Legislative 
Council or may be awaiting the assent of the Governor. At which ever stage 
the pending business may stand, so long as it is pending before the Legis- 
lature of a State it shal^ not lapse by the prorogation of the Assemblv. Thus 
there can be no doubt mat unlike io England prorogation does not wipe out 
the pending business : PurshoUam v. StaU, AIR 1962 S.C.701, 

1047. Scope of Article 196 Clause 5— Bills does not lapse if assent 
of Prerident or Govemor oot given 

Clause 5 of Article 196 dtals with two categories of cases. The 
first part deals with Bills which are pending before the Legislative 
Assembly of a State, and the '.econd with Bills which having been 
passed by the Legislative Assembly are pending before the Legislative 
Council. The Bills faliiog under both the clauses lapse on the disso- 
lution of the Assembly. The Utter part of clause (5) deals with cases 
of Bills which are supplemental to the cases covered by clause (4) 
NMiere as clause (t)deal with Bills which had originated in the Legis- 
!atl^'e Council. The latter part of clause (o) deals with Bills which 
having ongioated in the Legialative Assembly have been p.-ascd by 
it and are pendiog before tbe Lrgislative CoucciL Clause (4j 
provides that Bills filing under it shall net lapse on dissolution of the 
Assembly and it was thought necessary to provide as a matter of pre- 
caution that bills falling under Che latter part of clause (5) shall lapse 
on the dissolution of the Assembly. 

Part I of claused of Article 196 may include a Bill which is pend- 
ing before the Legislative Assembly of a State which is unbicameral. 
It may also include a case of a Bill which is pending before the Legis- 
lative Assembly of a fctate which is bicameral ; or it may include a 
Case of a Bill which has beta p^td by the Legislative Council in a 
bicameral State and is pending before the Legislative Assembly. In all 
these cases the dissolution of the Assembly leads to the consequence 
that the Bills lapse. It is si^prificant that whereas clause (3) ol Article 
196 deals with the case of a Bill pending in the Legislature uf a State 
clause 15) of Article 196 deals with a BiU pending in the Legislative 
Assembly of a State or , pending in tbe Legislative Council and that 
clearly means that a Bill pending assent of the Governor or tbe Presi- 
dent is outside clause (5). 'If the Coastilnlion makers had intended 
that a bill pending assent should also lapse oh the dis^lution of the 
Assembly a specific provision to that effect would undoubtedly have 
been made. Similarly, if tbe Constitution makers had intended that 
the dissolution of the Assembly should lead to the lapse of all pending 
budness it would have been unnecessary to make the provisions of 
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clause (5) at all. The cases of Bills contemplated by clause (5) would 
have been governed by the English convention in that matter 
would have lapsed without a specific provision in tl,at beJiall. The 
etfect of clause (5) is to provide for all cases where the principle of 
lapse on dissolution shoula apply. If that be so, a Bill pending assent 
ol the Governor or President is outside of clause (5) and cannot be 
said to lapse on the dissolution of the Assembly, 

It IS wrong to say that if clause (5) was intended to deal with all 
cases where pending business would lapse on the dissolution of the 
Assembly it was hardly necessary to make any provision by clause (4). 
This provision has been inserted as have beetj thought necessary to 
make a provision for Bills pending in the Legislative Council of a 
State because the Legislative Council is a continuing body not subject 
to dissolution and the makers of ConslUmion wanted to make a speci- 
fic provision based on that distinctive character of the Legislative 
Council. Having made a provision for a Bill originatiog and pending 
in the Legislalis’e Council by clause (4) It was thought ncce.<;sary to 
deal with a different category of cases where bills have been passed 
by the Legislative Assembly and are pending in the Legislative Council. 
In the absence of clause ($) it w utd have followed that all pending 
business, aa the anaJegy cl the English convention, iroaJd lapse on 
the dissolutiou of the LeglsUtis’e Assembly. The scheme of Articles 
200 and 201 also supports the conclusion that a Bill pending the assent 
of the Governor or the President does not lapse as a result of the 
dissolution of the Assembly and that incidentally shows that the pro- 
\isirns of Article 196 (S) are exhaustive : PurtheUam v. State, A. I. K. 
1962 S. C. 701. 


1048. President or Governor not bound to give assent wilhin 
any specified time. 

If a bill pending the assent of the (k>vemor or the President is held 
to lapse on the dissolution of the Assembly U is not unlikely that a fair 
number of Bills which may have been passed by the Assembly, say dur- 
ing the last six months of its existence may be exposed to the risk of 
lapse consequent on the dissolution of the Assembly unless assent is either 
with-held or granted before the date ol the dissolution. It is significant 
that Article 200 and 201 do not provide for a time limit within which the 
Governor or the President diould come to a decision on the Bill re- 
ferred to him for bis assent. Where it appeared necessary and e.xpe- 
dient to prescribe a time limit the Constitution has made appropriate 
provisions in that behalf [ (vide -Articie 197 (1) |b) and (2) (b) ]. There- 
fore, the failure to make any provision as to the time within which the 
Governor or the President should reach a decision may suggest that the 
Constitution makers knew that Bill which was pending the assent of the 
Governor or^tbe President did not stand the ri^ of lapse on the dissolu- 
of the Assembly. That is why no time limit was prescribed bv Article 
200 an(i''201: ParshoUam v. State, A. 1. R. 1962 S. C. 701. 

1049. Bill sent back with a message by President or Goveraor can 
be considered by new House. 

It was said that the scheme of two Articles 200 and 201 postulate that the 
Bill which is sent back with the message of the President ought to be sent 
back to the same House that originally passed it, it was said that when the 
message is sent by the President, the House is requested to reconsider the 
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BIl) and it is provided that if the Bill is again' passed by the House the 
Governor sh^l not with-hold assent therefrom. The idea being that the 
concept of reconsideration must involve the identity of the House unless the 
House had considered it in the first instance it would be illogical to suggest 
that it should reconsider it. Reconsideration means consideration of the 
Bin again and that could be appropriately done only if it is the same House 
and should codsider it at the second stage. It was suggested that ft would 
be basically unsound to ask the succsssor House to take the Bill as it stands 
and not give it an opportunity to consider the merits of all the provisions of 
of the Bill. The Supreme Gourt however held that, it the elfeet of Article 
196 is that the Bills pending assent do not lapse on the dissolution of the 
House then the relevant provisions of Article 200 must be read in the light of 
these provisions There is nothigg wrong in the concept of democratic 
Government in asking a successor House to reconsider the Bill with the 
amendments suggested by the President because the provisio in Article 200 
makes it perfectly clear that it is open to the successor House to throw out 
the Bill altogether. It is only sf the Bill is passed by the successor House that 
the stage is reached to present it to to the Goveraor or the President for 
his assent, not otherwise ; PurshoUam v. SUtOi, AIR 1962 S.C. 701- 

1050. Bill pending in Council bnt not passed by Assembly doe> 
not lapse on prorogation of Assembly. 

Clause (4) of Article 196 deals with a case where a Biil is pending in 
the Legislative council of a State and the same has not been passed by the 
Legislative Assembly and it provides that such a bill pending before the legis> 
lative CoUDCii of a State shall not lapse on the dissolution of the Legislative 
Assembly. It would be noticed that this clause deal with the case of a bill 
which has originated in the Legislative Council and has yet to reach the 
legislative Assembly, and so the Constitotion provides that in regard to such 
a bill which has yet to reach and be dealt with by the legislative Assembly 
the dissoluion of the Legislative Assembly will not affect its further progre^ 
and it will not lapse despite such dissolntion : PursJwUam v. State c/ Kerala, 
A.I.R. 1962 S.C. 701. 

1051. Money Bill, Municipal taxation does not fall within the 
term 

All Municipal Taxation is outside the definition of a money bill, so 
that in regard to municipalties and the imposts made for purposes of 
local admiuistration. no distinction is drawn between taxes and fe^. 
The ’‘fees" ‘therefore' which are specifically excluded from the definition 
are fees imposed by the Slate Govemraent or its adoiiaistrative agen- 
cies other than by iostruments of local self Govemmeat. The exclusion 
from the definition is as regard two categories, (1) fees for licfBces, and 
(2) fees for services reedwaJ." It fsobwoas that a tax which is coUec* 
ted as a licence fee would not fall outside this definition of a money 
bill merely because the tax was imposed and c illected ^ a licence fee. 
If therefore pure taxation measure would be money bills, then it is 
obvious that the fees for licences which are outside the definition would 
be those fees which are ' imposed to meet the cost of regulation and 
supervision of an activity which is in compliance with its terms. Thos 
a contribution under Action 76(1) of the hladras Religious Endowments 
Act as amended in 1954. woold be a fee for services rendered because 
there is no question of licences b^g taken out in these cases and 
fees for regulating an activity such as the fees payable for licences 
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under the Resnletion ol ludustaie. Act 1931. or lot Ucmees for Itad- 
ins in essential commodities under the ^cntiaj Commoddies . , 

Suld ontbe other hand Jail under the head -payment <>1 
licences ; Corpora/, on of Calcutta v. Liberty Ctncma. A. 1. R. UOa 


1052. Office of profit. How established 

For holding an ol/ice of profit under the Government, one need not 
be m the service of Government and there need be no relationship o 
master and servant between them. The Constitution itself makes a dts-, 
tinction between 'the holder of an of office of profit under the Govern* 
ment' and the holder ol a .post or service under the Government 
see Articles 309 and 3U. The Constitution has also made a distinc- 
tion between the holder of an office ol profit under the Govrinmeni and 
the holder cf an olf'ce of profit under a local or omer authority subject 
to the control ol Government: see Articles 58(2) and 66 (4). 


In Abdul Shakur v. Rikhab Chand. I9S3 S. C. R. 387, the appellant 
was the manager of a school run by a committee of management formed 
under the pMvisions of the Durgah Khwaja Salicb Act, 1950. 
appointed by the administration ol the Durgah and was paid Rs 100 
per month. 7he<iiJestion rose whether he was diifjualif’ed fe be chosen 
as a member ol Parliament in v«ew ol Article 102 (1) (a) of the Constl- 
tuUon. U was contended for the respondent in that case Ifiat under 
sections 5 and 9 cf the Durgah Khwaja Saliib Act, 1955 the Govern- 
ruent ol India had the power of appointment and removal of membere of 
the Committee of management as also the power to appoint the adminis- 
trator in consultation with the committee. Ihercforr, the appellant was 
under tho control and supervision of the Government and that therefore 
he was holding an office of profit under the Government of India. This 
contention was repelled and the Supreme Coutt pointed out the distin- 
ction between 'the holder of an office of profit under the Government’ 
and 'the holder of an office profit under some other authoniy subject 
to the control of Government. 


Where a person holds an oflice of profit under the Durgapur Project 
Ltd. and the Hiadustai Steel Ltd. which are incorporated under the 
Indian Companies Act; the fact that the Comptroller, Auditor 'General and 
the Government of India exercises some control will make that person a 
holder of office under the two companies. See Cum Go&iniii iJasn v, Shjnkri 
Prasad, A. I. R. 1864 S. C. 252 It has to be noted that in Maulana Abdul 
Shaukur's case 1958 S. C. R. 387 the appointment was not made by the 
Government not the Government had the power to dismiss. The appoint- 
ment was made by the administrator of a committee and be was liable to 
be dismissed bv the same body. In these circumtances Supreme Coutt 
observed: 


“No doubt the Corarailtee of the Durgah Endowment is to be appoin- 
ted by the Government of India but it is a body corporate with perpetual 
successinn acting within the four orners of the Act, Merely because the 
Committee or the members of the Cominittee are removable by the govern- 
ment of India or the Committee can make bye-laws prescribing the duties 
and powers of its employees cannot in our opinion conveit the servant 
of the Committee into holders of office of profit under the Government of 
India.” The appellant is ndther appointed by the Government of India 
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nor is . removable by the. Government of Indiji nor is he paid out o( the 
revenues 6i India,’* The power of the Government to appoint a person to 
an offide of 'profit or, to continue, him in that office or revoke his appoint- 
ment at their discretion and payment from out of Government revenue are 
important factors in determining whether that person ts holding an office 
of profit unde the Government though payment from a source other than 
Government revenue is not always a decisive factor. But the appointment 
of the appellant does not come withii| this test.” 

It is clear ‘ from the aforesaid observations that in Ab^ul Shankurs 
Case 1958 S- Ci.R. 337 the fac’s which were held to be decisive were (a) 
the power ‘of the Government to appoint a person to an office of profit or 
to continue him in that office or revoke his appointment at their discretion, 
and (hi payment from out of Government revenues though it was 
pointed out that payment from a siurce other than Government revenue 
was not always a decisive factor. In the case of Gum Gohinia Busu v. 
ShaHkari Prasai, A. I. R. 1964 S. C. 252 th<? appointment of the appellant 
as also his continuance in office rested solely with thp Government of 
India in respect of the two companies namely Durgapur Projects Ltd. 
and Hindustan Steel Ltd. His temunertion was also fixed by Government. 
The two companies are statutory bodies distinct from Government and 
they are Government companies with in the meaning of the IndUn Compa- 
nies Act, 1956 as 100% of the shares are held by the Government. In 
the performance of his functions the appellant was held to be controlled 
by the Comptroller and. Auditor-General who himself is uadoubtedly hold- 
er of, an office of profit under the Goverome'nt, : though there are safeguarde 
in the Constitution as to his tenure of office aod removability therefrom. 
Under Article 148 of the Constitution the Comptroller and Auditor-General 
of India is appointed by the President and he can be removed frorri office 
in like manner and on the like ground as a Judge of the Supreme Court. , 
The salary and other conditions of service of the. Comptroller and Auditu- 
General shall be such as may be determined by Parliament by law and 
until they are so determined shaU be as specified in the Second Schedule 
to the institution. Under cl. (4)- pf Arf. • 148- the CompVoilei and 
Auditor-General isnot eligible for further office either uadet-,the Govern- 
ment of India ,und^et; the. Governmqrt >of, any State after, hebas ceased 
to hold his : office. . Clause (5) at the said Article lays . down that subject to 
the provisions) of the_ Constitutioo and of aoy.law made by Parliament, the 
administrative powers of the Comptroller and Auditor-General shall be such 
as may be prescribed by rules, made; by the President after, consultation 
with the Comptroller; and Auditor-General,-' Under- Art. l49,of the Consti- 
tution, the Comptroller and. Auditor-General shall perform such duties and 
exercise such powers in relation to the accounts of the Union and of the 
States aad of and other authority or body.as may be prescribed,by or under 
any law made by Parliament and, ua|il. provision in that behalf is'so made 
sltall, perform, such .duties and- exercise suph powers, in relation to the 
accounts of the Union and of the States as were/ conferred on or exercisable 
by the Auditor-General of India .immed'ately before th^ commencement of 
the Constitution in relation to the' accounts, of the Dominion of India and 
of the Provinces respectively. . TTie repotts of the Comptroller and Auditor- 
General of India relating to the, accounts of the Union have to be submitted 
to the President and the reports of the Comptroller and Auditor-General 
relating to the , accounts of a State have to be submitted to the Governor. 
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From the aforesaid provisions ll is apparent that the Comptroller and 
Auditor-General is himself a holder of an office of profit under the Govern- 
ment of India, being appainted by the Presidint and his administrative 
powers are such as may be prescribed by rules made by the Pres dent, 
subject to the provisions of the Constitution and of any law mads by 
Parliament. Therefore scrutinised from this point of view of substance 
rather than of form, it b-comes apparent that the apprllanl in the case of 
Guru Golinia Bam (supra) as the holder of an office of profit in the two 
Government Companies, names the Durgapur Project Ltd. and the Hindustan 
Steel Ltd; is really under the Government of India; he is appointed by 
the Government of India, he Is removable from office by the Government 
of India, he performs functions for two Covemment companirs under the 
control of the Comptroller and Auditor-General who himself is appointed 
by the President and whose administrative powers may be rontrolled by 
rules made by the President. 

In Bantap/ia V. 1959 S. C. H. 1167 the question arose as to 

whether the holder of a village office who has a hereditary right to it is dis- 
qualified under ^\rt. 191 of the Constitution, which is the counter-part of 
Art. 102. in the matter of membership of the State Legislature, it was 
observed therein : 

"The Government makes the appointment to the office though it may be 
that it has under the statute no option but to appoint the heir to the office 
ithehas'fulfilUd the statutory requirements. The office is tlierefore, held 
by reason of the appointment ty the Government and not simply because 
of a hereditary right to it. The fact that the Government cannot refuse to 
make the appointment docs not alter the situation *' 

In this casr again the decisive test was held to be the test of appoint- 
ment, It IS wrong to say that the several factors which enter into the 
determinatioa of this question, the appointing authority, the authority vested 
with power to tenmnale the appointment, the authority which determines 
the remuneration, the source from which the remuneration is paid, and 
the authority vested with power to control the matter in which the duties 
of the office are discharged and to give directions in that behalf-must all co- 
exist and each must show sub-ordinatinn to Government and that it neces- 
sarily follow that if one of the elrmtnts is absent, tl e test of a person bolding 
an oSice under the Government Central or State, is not satisfied. The cases 
referred to above specifically point out that the circumstance that the source 
from which the remuneration is pa=d is not licm public tevrnue is a neutral 
foctor-not decisive of the question. WTiether the stress is to laid on 
one iacter or the other will depend on the facts of each case but where the 
several, elements, the power to appoint, the power to dismiss, the power to 
control and give directions as lo the manner in which the duties of the 
odice are to be performed and the power to determine the question of 
remmuncration are all present in a given case, then the ofiice in question 
will be deemed to bn an oSice of profit : Guru Gobiuda Basu v. Shankri 
Prasad. A. I. R. 1964 S. C. 252. 

1053. Irregularity In procedure of legislature, effect 

One of the Ministers moved that theC. P. and Berar Abolition of Pro- 
priateay Rights (Estates. Mahals, Alieneatid Lands) Bill as considered by 
liie House be passed in to law. Thereupon the Speaker read tlie motion to 
the House and the measure. The official report of the proceeding did not 
record that the Speaker put the question as requiaed by R. 27 (1) of the 
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Rules governing, the legislative business and that the motion was carried. 
The original bill signed and anthennticated by the Speaker, however con- 
tained' an endorsement by the Speaker that the bill was passed by the 
Assembly on 5th of April, 1930. The endorsement was signed by the Spea- 
ker on lOth of May, 1930. The Ofncial report of the proceeding was 
prepared on 2lst of June, 1950 and was signed, by the Speaker on 1st 
October, 1951. It was held that the omission as to the motion having been 
put and carried could not on the face of the explicit statement by the 
Speaker endorsed oa the bill, be taken to establish that the bill was not put 
to the House and carried by it. In any case, the ommission to put the 
motion foanaUy to the Honse, evcnlfture, was, in the circumstances 
no more than a mere ineguiarity of procedure as it was not disputed that the 
overwhelming majority of the members present and voting were in favour 
of carrying; the. motion and no dissent voice was actualy raised : 
of Bihar vsKdtnakvar Singh, 1952 S. C. J. 354, 1962 S. C. R, 189. 

1054 rDIsqualidcatioa incurred before election not covered by Arti- 
cle 191 : 

ArticI l9l (1) provide that a person shall be disqualified for being 
chosen as and for being a member of the Legislative Assembly or Legisla- 
tive Council of' a State (f, inter alia, he is so disquallified by or under any 
law made by Parliament. The appellant incurred a disqualification under 
Art.l94 (1) (ej read with S. 7 0) of the Act, and this disqualification 
was incurred by bun subsequent to his election. It is well settled that the 
dUquali^cation to which Aiticle 19l (I) refers must be incurred subsequent 
to the election of the member. This conclusion follows from the provision 
of Article 190 (3) (a). This Article refers to the vacation of seats by mem- 
bers duly elected. Sub Article 3 (2) (a) provides that if a member of a 
House of the Legislature of a State becomes subject to any of the disquali- 
fications mentioned in clause (1) of Art 191) bis seat shall thereupon become 
vabant the corresponding provision with regard to the disqualification of 
membexsoi bolhhouseof Parliament are prescribed by Articles 101, 102 
and 103 of the Constitution. /» EUclion Commisiion, India, v. Saka Ven- 
kaia Subba Rao, 1953 S. C. R. 143. it was held that Article 190 (3) & 192 
(1) are applicable only to disqualifications a member becomes subject to after 
being elided. This view was approved in Brundaban v. Election Commission 
A.I.K. 1965 S.C, 1892 

The words "the question shall be referred for the decision of the 
Governor;'' do not import the assumption that any oiher authoririty has 
to receive the complaint and after a ptinta facie and intial investigation 
about the- complaint, send it to the Govemcr for his decision 
These words merely emphasise that any question of the type contemplated 
by clause {IJolArt. 192 shall be decided by the Governor and Governor 
alone; and no other authority can decide it, nor can the decision of the 
said question as such fall with in the jurisdiction of the Courts. That is 
the significance of the words shall be referred for the decision of the Governor. 

If the intention was that the question roust be raised first in the legislative 
Assembly and after a prima Jaeie examinatioa by the Speaker it should be 
referred by him to the Governor, Art^,192(ll would have been worded 
in an entirely defferant manner Thyr . ' -o justification for reading such 
serious limitation in Art, 192 (!) ne implication: Brundaban v. Elec- 

tio« Commission, A.I.R. 19G5 S.C^I^ ' f , . 
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1055 Scope of power of Eleclioa Commission under arUcle 192 
The decision on the question raised under Article 192 (1) ts to be pr(> 
nounctd by the Governor but that decision has to be in accordance witft 
the opinion of the Election Commission. The object of this provjsitm 
cleady is to leave it to tlie Elrciitm Commission to decide the matter, ‘houen 
the decision as sucli would formally be pronounced in the name of the 
Governor. When the Governor pronounces his decision under Article ISJ 
(I) he is not required to consult hts Cotinct] of Ministers; he is not even 
required *o consider and decide the matter himself, he has merely to for- 
ward the question to the Election Commission for its opinion, and as soon 
as the opinion is teceivea he is to pronounce bis decision. Thus all comp- 
laints in respect of dis-qualiScation subsequently incurred by members who 
have been validly electeo, have, in substance to be tried by the Election 
Commission, though the decision in form has to be pronounced by the 
Governor. It is the opinion of the Election Commission which is in sub- 
stance decisive; and it is legitimate to assume that when the complaint is 
received by the Governor and he forwards it to the Election Commission, 
the Election Commission should proceed to frv the conmlaint before it 
gives its opinion: fc'ri.ilim v. bUclionCofr.ttiSsion, A. 1, R. 196S S. C, 
1892 


1056 Who can raise .he question of DisquaUGcation 
It is (rue that Article 192 {2| requires (hat whenever a question arises 
as to the subsequrnt disqualihcation of a member of the Legislative 
Assembly, it has to be forwarded by the Governor to the Election Commi- 
ssion for its opinion. It I's conceivable that in some cases complairst made 
to the Go\etnor may be frUolous or fantastic, but if they are of substantial 
character, the Election Commission will Gnd no difficulty in expresing Us 
opinion that they should be rejeced straightaway. The object of Art. 192 
is plain. No person who has Incurred any of the disqualifications specified 
by Article 191 (1) is entitled to continue to be a member of the Legislative 
Assembly of a State and «lice the obligation to vacate his seat as a result 
of his subsequent disqualification has been imposed by the Constitution it- 
self by Art 190(3)(a) there should be no difficulty m holding that any citiaen 
is entitled to make a complaint to the Governor alleging that any member of 
the LfgisJatis'e Assembly has incurred one of the disqualifications mentioned 
in Article 191 (1) and should therefore vacate bis seat. The whole object of 
democratic election is to constitute legislative chambers composed of mem- 
bers who are eiifitied to that status, and if any member loses that status 
by reason of a subsequent disquabfication, it is in the interests of the cons- 
t'tuency which such a member represents that the matter should be bro- 
ught to the notice of the Governor and decided by him in accordance with 
the provision of Art. 192 (2J. 


The argument that the question of disqualification can be raised only 
on the floor of the Legislative Assembly andean be raised by members of 
the Assembly not by an ordinary citizen or voter in the form of a 
complaint to the Gov^nqr washeUto unsustainable. Article 192 (Ij does 
not pernflt ^y limitations. What the said clause requries is that a 
question should arise; how it arises, by whom it is raised and in what cirCum- 
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tances it is are not relevant for the porpost of the application of thisclause. 
All that is relevant is that a question of the tj-pe raetloned by the clause 
should arise. 


2057 Mcdfficatioa onder Article 370 extent of power of Presi- 
dent 

Mhere the mcdihcation made prescnbed that the six seats in the 
Hoaseofthe People from the State of Jamnui and ivashmir would be filled 
byXoiniaation by the President on the recommendation of (he Legislature 
of the State, it was held that in efiect the roodificaticn made b}' the Presi- 
dent was that the six seats will be filled by indirect election and not by 
direct election. The element of election still remains m the matter of 
filling seats, therefote, it could not be said that there has been a radical 
alteration ia Article 82 by modification effected by the Coostitution (Applica- 
tion to Jatnma and Kashmir) Order, 1954. 


The object behind enacting Article 370 (1) was to recognise the special 
position of the State of Jamma and Kashmir and to provide for that special 
position by giving power to the President to apply the provisions of the 
Coastitotion to that State with such exceptions and modificatioos as the 
ftesident might by ord^r specify. The power to male exception implies 
that the President can pr'^Wde that a parttcular prov.-sion of the Constitu* 
tioQ would sot apply to that State. If. therefore, the power is given to the 
President to efface ta effect any provision of the Constitution altogether in 
its application to the State of Jammu and Kashmir It seems that when he 
Is alM gis’en the power to make modification that power should be consi- 
dered in its widest possible amplitude. If he could efface a particular 
provision of the Constitution altogether. In its application to the State of 
JaminQ and Kashmir, it was intended by the Constitution that the should 
have the power to amend a particular provision in its application to the 
State of Jammu and Kashmir. When the Constitution used the word 
modification in Article 370(1) the intention was that the President would 
have the powers to amend the provisions of the Constitution, if so thought 
fit in their application to the State of Jammu and Kashmir : Puran Lai v. 
Pusidenl o/ India, 1961 D. E. Ck 71 : A. I. R, 1061 S. C. 1519 


1053. FilUng of the seats, meaniog of 

Some Articles of the Constitotion and some sections of the Representa- 
tion People Act. 1957 refer to seats in connection with election to (he House 
of the People For instance when .Art. St (2) (b) pros-ides for the same 
ratio throughout the State between tbs population nf each constituency and 
the number of seats alloted to it. it does refer to seats, but in this co.'itext 
the use of the word "seats" was inevitable. Similarly Article 84 which la^-s 
down the qualification for Che members of Parliament begins by saying tha t 
a person shall not be qualified to be chosen to fill a "seat" in PazluTient 
unless he satisfies the tests prescribed by its els. (a) (b) and (c). Here agam 
the expression to fill a seat had to be nsed ia the context. The same com-n- 
ent can be made about the use of the word "seat" in .Article 102 (3), There 
is no doubt that when a candidate is duly elected from any Consutuency 
to the House of the People he fills a seat in the House as an elected repre- 
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ienfativc oJ tLe sdi'd ccjnstituency, and so the expression '•iiiling the seat 
is naturally used trfcenes'er the context so reqnires. 

The position in regard to the sections of the Representation ol tbe 
People Act which use the word ‘"seat" or the expres joo “fill the seat" 5s 
exactly similar. Section 32 ol the Represelation of tbe People Act says 
that any person may be nominated as a candidate for election to "fill aseat" 
if he is qualified in that behalf. ' 

This section does not mean that the nomination of a person as a candi* 
date for election is tor a seat; sneh nomination is for the constituency. 
After the election is over the elected candidate U qualified to fill a seat in 
the House ol the People to Vihich he is elected. It is in that sense that 
the expression "a candidate for election to fill a seat'* is used in this section. 
The use of the same expression in ^ 33,(2) ^.(2) 54 and 55 bears the same 
inteipretaiion. The use of the said expression or the reference to "seat'' 
in some of the articles of (he Constiluton or the Sections of the Act dots 
not, therefore, mean that election to the House of the People from a 
double-member constituency is held not for the constituency as a whole by 
reference to the t«ro seats : P. P. Cirt's Case A. 1. R. 1362 S. C. 1318. 
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JURISDICTION OF SUPREME COURT 

SYNOPSIS 


1059. General 

1060. Court of Record — Mearuog 

1061. Contempt of Court 

ORIGINAI. JURISDICTION 
’ {Article lij) 

1062. General 

1063. Power of Supreme Court to go into the compete* 
escy of acts of accessions 

APPELLATE JURISDICTION 

1064. General 

CONSTITUTIONAL APPEALS 
{Article 132) 

1065. General 

1066. Judgment 

1067. Final order 

1063. Other Proceedings 

1069. Scope of Article 132 is very wide 

1070. Interpretation of Constitution — lileaning of 

1071. Interprtation of Article 14 is well settled 

1072. Substantial question as to the interpretation of 
this Constitution 

1073. Scope for diderence of opioioo does not raise a 
substantial question of law 

1074. Case may not be referred to five Judges under 
article 145 if no Constitutional question is involved 

1075- Civil proceedings— Froceediogs for the recovery of 
tax is a civil proceedings 

1076. Certificate and order granting leave at Variance- 
Effect 

1077. Obiter observations should be avoided specially 
under article 132. 

1078. Certificate under Article 132 may be Limited 
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1079. Appeal from single Judge does not Jte under Arti- 
cle 132 when there is no coDstitnriona! (question 

NEW MINT 

1080. New point cannot be allowed to be raised 

1881. I’oint involving leading of eyidence cannot be raised 

1083. Point not taken in grounds of appeal 

1083. Substantial point not riused in High Court cannot 
be argued in High Court 

1084. Specific averment not made in writ petitions before 
High Court, Supreme Court cannot interfere 

1085. New point may be urged tvith the leave of Court 

1086. Procedure established by stafute sought to be 
by-passed — New ground cannot be allowed to be urged 

FINDING OF PACT 

1087. Finding of fact cannot be cballeged ia Supreme Court 

1088. Concunrrent finding of fact Supreme Court not to ■ 

Interfere 

1089. Supreme Court not to normally interfere when dis- 
cretion if judiciously excrcisM 

CIVIL APPEALS BY CERTIFICATE 
FROM HIGH COURT 
{ArikU ISS} 

1090. General 

1091. Article 133 is prospective 

1092. Judgment restoring the decree passed in 1946 is 
appealable 

1093. Scope of Article 133 in appeak fown iudgraenfs 
passed under Article 226 

1094. Scope of Article 133 cannot be restricted by a statute 

1095. Certificate under Article 133 may not be obtain- 
ed if the practice of the Court so permits. 

1096. Matters involving revenue is a civil proceedings 

. ' , even when brought before the High Court under 

Article 226. 

1097. Limited certificate cannot be issoed fay High Court 
under article 133. 

1098. Difference between order granting leave and cert-- 
ficatc, eSect 

1099. Court immediately below-Meanlng of 

1 100. Affirmance and Variance, minor change will amount 
to variance, a variation as to oats not covered 
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110]. Tests as to valuatioa^valoe when to be determined 
acordisg to plaint. 

1102. Right of Appeal to be Governed from the date when 
lis commences. 

1103. Remand Older is not a final order 

1104. Decision rendered in advisory or consultative Juridiction 

1105. Whole appeals is before the Supreme Court 

QUESTION OF LAW 

1105. Inference from proved facts is not a question of 
law 

1 107. Construction of a documents is a question of law 
2 108. Appeal from judgments tn second appeals iaterfer* 
esce when can be made 

11C9. Supreme Court not to intereftfe with the exer^ 
ease of iscretion 

1 ] 10. Litigant has no right to be heard by specific sum* 
her of Judges la appeals in High Courts 

FINDING OF FACT WHEN CANNOT BE CHALLEGED 

lilt.’ Finding of fact, reason for not interfering in appeals 

1112. Question of negligence when not allowed to be cbal* 
leoged 

1113. Diety whether faimiy diety or public deity 

1114. Question regarding adoption 

1115. Question as to good faith 

1116. CoUnsive'nature of transaction 

1117. Dispute regarding parentage 

1118. Relationship of master and servant 

1 1 19. Question as to soli icieocy of evidence to record 

a finding - - 

1120. Consent decree 

1121. Concurrent finding of fact 

1122. Nature of deed of Partenersbip 

1 123. Nature of Teonancy 

FINDING OF FACT 

WHEN ALLOWXD TO BE CHALLENGED 

1 124. Exceptional Grcomstaanc^What is 

1125. Entries in wajab-ol-urz can be looked into ■ 

1126. When there is no concorrent finding 

1127. Misreading of evidence 

1123. Condosioos based on assumpticns 
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NEW POINT WHEN CANNOT BE RAISED . 

1129. Point not Ukeo ia courts below 

1130. New point which may require ^endmeht ol Pleading 

1131. When there is no decision uf the Courts below 

1132. When not taken ia writ petition to High Court 

1133. Point notarising out of (he order under appeal 

1134. When pleading is sought to be changed 

1135. Point not taken In stateaient of case 

1135. Grounds disallowed by High Court 

] 137. When issue not framed 

NEW POINT WHEN ALLOWED TO IlE RAISED 

1133. New point likely to arise in other cases allowed 
to be urged 

I '39. Point not taken in plaint but argued 

1140. Stay cannot be granted whielr Is to remain oper* 
ative alter the iudgment 

1141. Verious assessment order challenged In one srrit 
petition one Court fee is sufficient 

CRIMINAL APPEALS BY CETIFICAFE 
PROM HIGH COURT 
{AttUit 13h 

1142. General 

1143. Acquittal— Does not mean complete acquittal 

1144. Case— Meaning of 

1 145. Certify — Meaning of 

1146. Writing leave granted not enough 

1147. Certificate should give reasons 

1148. Ceitilicate should be given with great circumspec- 
tion 

1149. Certificate cannot be granted on the ground that 
points raised were not mentioned in iudgmentas 
there was delay in pronoucement ol judgment 

I ISO. Certificate cannot be granted merely because the 
bench hearing the appeal summarily dismisses it 

U5l. Ceitilicate cannot be granted ^mp\y because the 
High Court feels that the case need further exa- 
mination 

1152, Judicial Commissioners cannot certify the case 
on the ground that there ia no division bench to 
dispose off the case 

1153. Certificate should be granted only when there is 

substantial question * • ; 
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1154 Certificate defective— Special kave can be given 

1155 Certificate not to be granted merely on a question 
of fact 

1156. Except onial circumstances, what are 

1157. Plea of alibi not properly consdered certificate 
may be granted 

lloS. Conaureot finding of fact 

llo9 Findmg as to conspiracy 

1160 Evidence not to be reassesed 

1161 Certificate granted — Finding of fact even if not 
coDcurroit may not be up^t 

1162. Reasons for coming to a finding of fact not to be 
gone mto 

1163 Inference oat based on evidence court may inter 
fere 

1164 Supreme Court may go to to a qnestion of fact if 
there is no concnrrent fiodiog 

1165 Gnevaoce that some witnesses were not examm 
ed sot made before the High Court Groocd cas" 
not be urged in High Court 

1166 Additional grounds when can allowed to be orged 

1167 Evidence mav be reassesed m appeal where defence 
version appears to be correct 

1168 Argument that points were raised but not con 
stdered by High Court aOegations of this type not 
to be encouraged 

1169 Supreme Court not to irterefcre with the sentence- 
passed nnless there are exceptional circumstances 

1170 Sentence of fine — Appeals do not abate, but 
other appeals abate 

1171 Cnmtual case agamst a Government servant 
— Herely because legal representatives may get 
salary does not give them a right to continue the 
appeal after the death of accused 

1172. War diaries are admis^Ie iq evidence 

1173 State can appeal aga nst the order of acquital 

1174 Detention order rev’oked dunng the pendency 
of appeal — New order passed — Detention can 
still be examined when legal questions are invol- 
ed 

APPEALS BY SPECIAL LE4VE 
{4rtute 136) 

1175 General 

1176 Article 136 is not subject to any statute 
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1177. Scope of Article laS-Sopreme Coort i* not a 
regular Court ol Appeal 

1178. Scop** of article 136 in proceedings arising out ol 
application under Article 2i7 

1179. Scope ol Article 136 does not depend on the order 
granting leave 

1180 Scope of Article 136 in appeals arising out of artf* 
de 226 

1181. Every decision of an autborily required to act- 
judicially is not subject to appeal under article 
13S 

1182. No failure of Justice-Article 136 cannot be in* 
vobed 

1183. Certificate by High Court cancelled special leave 
granted 

1184. Decisions ol Privy Council may be useful while ex- 

ercising power under Atticle 138 

1165. Special leave n-hea to be granted if the procedare 
' laid down in a statute is sought to be by passed 

1186. Attempt to mislead the Court-Leave may not be 
granted and if granted may be revoked 

1187. Reason for dismissal of appltcation special leave 
need sot be given 

1185. Pondicherry before merger not covered 

1189. Tetiilory of Nizam before 2&-1-1950 net tenltory 
of India 

1190. Detemination and Order, meaning of 

1 191. Admnistrative and judicial decision, distinction 

1192. Tribunal and Coutt compared 

1193. Central Doard of Revenue is not a Court 

1194. Central Board of Revenue i$ Tribunal 

1195. Central Govemmeot exercising power under Com- 
panies Act is a Tribunal 

1196. Central Government exercising power under 
mineral Rules acts as Tribunal 

1197. Conciliation officer is not tribunal within the 
meaning of article 136 

1198. Duty to act judicially does not dothe the authn- 
tity with judicial power ol State 

1199. Appeals by special leave against the award of 
tribunal-Scope 

1200. Argument can be allowed to be raised by respon- 
dent in support of judgment on ground decid^ 
against him on special leave 

1201. Leave can be revoked 
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1202. Lea%e obtained in vioUtion of mandatory provisions 
ran be revoked 

1203. Leave cannot be re\(^ed if the parties areleftre- 
mdyless 

1204 Intere/erence when to be made under Article 13S 
when finding of fact is is involved 

1205. Finding of fact if can be challenged 

1206. Exceptional arcumstances 

1207. Inade^uBcy of evidence to reach a findidg is not 
♦ a question of law 

1208. Interffence m second appeals when to be made 

1209. Finding of fact recorded under seettoa 6S of the 
Income Taic Act 

1210. Finding as to rraterial eflect on election cannot 
be challenged 

1211. Mixed question of law and fact 

1212. All evidence not considered finding of fact may be 
interfered with 

1213. Additional evidence cannot be led 

1214. Evuleace is not to be coosidreed under Article 138 

1215 Evidence not to be reviewed except m exceptional 

circumstances 

1216. Qaestioa likely to arise m other cases allowed 
to be raised 

1217. New point if can be disposed on the basis of evidence on record 
may be raised 

1218. Interlocutory orders may be challenged 

1219. Case not made out m the statement of case 

1220 Similar decisions not challenged, becomes final 

but does not bar the Court to bear other cases 

1221. Stale matters 

1222. Order oassed with ut |arisdictioD. Court should be 
slow to mterfere 

1223. Adjoammeot not granted, article 136 tf apply 

1224. Elections m?tter and article 136 

1225. Misdescription m the beadmg of special leave* 
u not fatal 

1229. Ordor without jondictioo cannot be sostamed 

1227. Leave of High Court sbonVl be obtained before 
askmg special leave — ^Delay to be exp'aiod 

1228. Certificate may not be obtained if the practice 
of the High Court so permits 

1229. Allegations made by affidavit^ Court not to inter' 
fere with the findings 

1230. Costs 

1231. Question of jurisdiction when can be raised 

1232. Discretion exercisad by Cborts below not to be 
Interfered with 
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1233. Technical defects— Respondent not properly ’ . ' 1 
described does not malce an appeal incompetent 

1234. Order made on a question of law under article 
226 not taken to Supreme Court, case tried on 
merits, award given, matters settled under article 
226 become /fnal 

1235. Party obtaining decree for divorce from High Court 
should not remarry till the period for special leave 
expires 

1235A. What is error of law 

1236. Exercise of discritlon not to be interfered with 

1237. Industrial Award, when to interfere 

1238. Circumvention of ordinary procedure when allowed 

1239. Exercise of advisory jurisdiction— Court not to travel beyond It 

1240. Power under Article. 136 can be exercised only when invoiced. 

1241. Decision of appealate tribuna} under income tax can be challenged 
under article 133 

1242. Rea] controversy not appreciated case remanded 

1243. Allegation of maUfide canrtot be made for the first time in special 
leave application 

1244. Dealy in making applications for special leave not to be condoned 
ex-parte 

1245. Hypothetical question not to be decided 

1246. Scope ol Article 136 in criminal matters 

1247. Fresh opinion about the guilt if cao be formed 

1248. Evidence not to be senitiuised unless there is failure of justice 

124d. Interfeience in matters of sentence 

1250. Criminal appeals when abate 

1251. Appeal against jury-wrdit, scope of interference narrow 

1252. Conviction based on circumstential evidence, principles governing ' 

1253. Cases of professional mis conduct 

1254. Cases under Corruption Act 

1255. Review 

1255. Advisory jurisdiction ^ 

1257. Rule making power 

1258. Binding Kature of decision 

1059. GeneraL * 


The Suprerne Court 'is the highest Court in the land and with the 
coming of this Court, judicial link with England has come toaa end. 
The Court has been given wide powers original as well asaoDeliate 
In sorne c^e the appeal lies from the High Court of as rifiht when 
a ccrtdiMte is issued by High Court and in other cases when leave is eranted 
by the Supreme Court itself. The scope of the jurisdiclion is given in follo- 
wing paras. 
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' 1060. Court of Record. 

(See para 1030) 

1061. Contempt of Court 

A threat given to a party which may cause the other party to withdraw 
from the litigation will also amount to contempt, ^\'be^e a threat was. 
issued in the nature of a circular that disciplinary action would be taken' 
against the Government servent if he took recourse to Courts of law without 
exhausting the departmental remedies available, it was held that this amoun*’ 
ted to contempt of Coart : Parfaft StHgk v. Gurbaksh, A. 1. R. 1962 S. C. 

1 172. Wherd an order is issued where by an authority is prohibited from 
doing a certain act and that authority commits a breach of that order, it ■ 
will be a case of contempL Bat the necessary element which should be 
present is that the order should have been served on the authority concerned. 
Similarly, it is contempt of Court where the inferior Court desobeys the order 
of the superior court in an intentional and wilful manner : Hoshiar Singh 
V, CnTbackan Singh, A. I. R. 1962 S. C. 1089 : Roy v. Stale oj Orissa, 
A .1. R. 1960 S. fh 1367. 


Similarly, a direction given by an administrative authority to Magis* 
trate that it should ignore tJse orders by a superior court would amount 
to contempt of court: Rirxal-ul-Htssan v. State of Utter Pradesh, 1953 5 C.R. 
581. A reasonable opportunity, however, must be afforded before a person’ 
is punished for the offence of contempt of Court : Singh Sodhiv. 

Cheif Justice, 1954 S.C>R* 454. 

Any act done or writing published the purpose of which is to bring 
a Court into contempt or in other words where the object is to scanda- 
Use the Court, restrictions can be imposed on the right conferred by 
article 19 (1) (a). The object is not only to protect the Judges but 
also to prote^ the public at large from the harm which may accrue 
if the reputation cf the Courts is impaired : Braham Prakash v. State 
Uttar Pradesh, 1963 S.C.R. 1169. Where a party to an appeal in the 
Supreme Court distributed leaflets in the premises of the Court in which ' 
it was alleged that the Government acted with partiality in the matter ’ 
of appointment of -the Judges, it was held that.no protection can be 
afforded to the person concerned by article 19 (1) (a) : Biralal v.'Stale of 
U.P., A. I. R. 1954 S. C.743. 

ORIGINAL JURISDICTION 
{AriieU 131) 

1062. GenenL ^ . 

The original jorisidiction of the Supreme Court is limited by 
the conditions laid down in article 131. Under article 131 the original 
jurisdiction can be exercised where the dispute is between Government' of* 
India and one or more States or between ^e Government of India and 
any State on the one side and one or more States on the other. Similarly, 
if there is* dispote' between two States that can also be entertained by the' 
Supreme Court. The proviso which is attached to this article refers to 
disputes arising out of any treaty, agreement, covenent engagement. sanaJ 
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or other similar instruments vfuch having been entered into or eicccuted 
before ^e commencement of the Crmslitutioo. Di-pute regarding this, how 
evt cannot be entertained by the Supreme Court. . ... . 

In addition to this the Supreme Court has been ^ven originiljunv 
diction under Article 32. where it can entertain and issue vrrits as specified 
in that article. The scope of this power is given in the chapter rcla- 
toBg to writs. 

1063. Power of Supreme Court to go Into the compsteocy of acts 
of accessions. . , , , j- 

The accessions and the acceptance of them by the Dommion or India 
were ac'soi State into whose competency no municipal court could en* 
qidre, nor can any court iu India, after the Constitution, accept jurisdic- 
tjon to settle any dispute ariaug out o! them because of Articles 363 
and thepioviso to Article ISljall they can do is to register the facto! 
accession and nothing c3se. But it is within the competence of the new 
soreriga to accord recogination to existing rights in the conquered or 
ceded territories and by Legislation or otherwise to apply its own laws 
to them : and when the accasioo arises must be examin^ and interpreted 
by the municipal courts of the absorbing States: Vereitirav. Stale of 
A.I.R. 1954 S. C. 443. In the cascofSfate of SeTaiktllav. Union of India 
19SI S. C. R. it was held that Supreme Court cannot have jurisdiction 
over a matter involving disputes r^ardiog instrument of accession entered 
Sato between the Government of India and native States. 


APPELLATE JURISDICTION 

1064. General 

Articles 132 to 126 of the Coostitutfoo deals with the appellate juriS' 
diction oi the Supreme Court. Article 132 deals with appeals on constitu- 
tional questions whether by a certificate granted by the High Court or by 
a special leave granted by the Supreme Court under the' relevant pro- 
vis. cn cf article 132. Article 133 deals with appeals involving civil matters 
and article 134 deals with appeals involving criminal cases. Under articles 
133 and 134 if other conditi'ins as laid down in these articles are fulii^d 
and a certificate is granted by the High Court then the Supreme Court 
cjm entertain the matter. However, if a party is not given a certificate 
under article 133 or 134, Supreme Court can grant special leave under 
article 136 oi the Constitution. 


CONSTITUTIONAL APPEALS 


{AriitU ld2) 

1065. General. 

Under article 132, apprals involvu^ interpretation of the Constitution 
arising out of any proceedings, whether civil cruninal or otherwise in a 
High Court can be entertained by the Supreme Court if the High Court 
ceAiles that the appeal involves a substantial question as to the interpre- 
tation of the Constitution. This certificate is issued under clause 1 of 
article 132 However, if no certificate is issued by the High Court, the agg- 
rieved paitycan seek special leave under article 132 (2}, Constitutional 
appeals have been given a special treatment irrespective of the nature of 
the proceeding in which they arise ; EUetitm Commission v. Venklala A.LR. 
lOi.t SC. 210. - . ‘ 1 
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1066. Judgment. 

Judgment is the formal expiessicn of an adjudication ^bicb so far 
as regards the Court expressing it conclusively determines the rights of 
the parties with regard to all or any of the matter in controversy in the 
suit. Where the jurisdiction of the Court is merely advisory or consulta- 
tive, there is no judgment. Thus where a case is referred undef a statute 
for the opinion ,oi the Court it cannot be called a judgment : Prem Chand 
V. Stale of Bihar, \Q5Q S.C.R. 7S9. 

Judgment must be a decision pronounced by a Court in a cause which 
it hears on merits r Ham Kumar v. Union of India, A. I. R. 1953 S. C. 
947. Thus the order of a Court in a proceeding for filing an arbitra- 
tion award is not a judgment. The decision given by the Comt in Its 
adviwry function, for example answering Certain questions under a law 
relating to Sales Tax or when a reference is made under the Income 
Tax Act cannot be called jndgments : Conimh&iontr of Income Tail v. 
Paid ^Co.,' A. 1. R. I960 S. C. 273. An order remanding a cssefor le- 
irial is not a judgment within the scope of article 132 or 133 : Jelha 
Hand v. StaU of UUai Pradesh. A. 1. R. 1961 S. C. 794. 

1067. Final order 

A final order is one which settles the matter finally and brinp the 
proceedings to an end. The order most by a final determination bringing 
the rights of the parties by its own force to an end : Prem Chand v. 
Slaie 0 / Bhiar, (950 S. C. R. 799. Thus a remand order does not dispose 
of a case and cannot be calkd a final order; Jeiha Hand v. State of Uttar Pta- 
ieth, A. I. R. 1961 S. C. 794. Wliere an order finally disposes of the 
matter, the mere fact that the operation of the order is limited to a 
cert^Q period wUl not prevent the order from being final : StaU of Orista 
V. Madan 1^62 S. C. R. 28. 

An order deciding a preliminary issue cannot be called a final order : 
Taier Saifuddin v. Stale ^ Botnbay, A. I. R. 1958 S. C. 253. 

1068. Other Proceedings 

The words other procee^ogs s%nify the scope of article 132 which is 
very wide. The case involving election matters would be covered by the 
term • other proceedings* ; Elecfiou Commission v. Venkata, 1953 S. C. R.. 
1144. 

1069. Scope of Article 132 is very wide 

Where the High Court has refus^ to give a certificate under Article 
132 (1) the Supreme Court may if it is satisfied that the case involves 
a substantial question of law as to the interpretation of the Constitu- 
tion, grant special leave to appeal from such judgment, decree or final 
order. Under clause (2) of Article 132 there is no scope for granting 
a speaal leave unless two conditions are satisfied : Firstly the ca^ 
should involve a question of law as to the interpretation' of the Consti- 
tntioD r and secxindly' the said question should be a substanUal question 
of law. The principle underlying tbe Article is that the final authority 
of interpreting the Constitution must rest with the Supreme Court. 
With that object the Article is freed from other limitations imposed 
under Articles 133 and 134 and tbe right of appeal of the widest ampli- 
tude is allowed irrespective of the nature of the proceedings in a case 
invoh-ing only a substantial question of law as to the interpreation 
of the Constitution : StaU ofJ,& K, v. Ganga Singk, A.L R. 1961 
5.0,356^ 
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1078. Interpretation of Constitution-Meaning of 

What does interpretation of a provision means. Interpretation is 
the method by whicJi the true sense or the meaning of the word is 
iinderstocd. The question of interpretation can arise only if two or mote 
possible constructions are sought to be placed on a provision. But where 
the parties agree on the true interpretation of a portion or do not raise 
any question in respect thereof , it is not possible to hold that the case 
involves any question of law as to the interpretation of the Constitution : 
State of J. S' K. V Ganga Sin^, A. I. R. 1981 S. C. 356. 

1071. InterpreUtiou of Article 14 is tveil settleled 
1, On an interpretation of Arircle 14 the Constitution a senes of de* 
fisirms of the Supicmc Court evolved the doctrine of classification. A3 
at no stage of the proceedings either the correctness of the interpreta- 
tion of Article 14 or the principles governing the doctrine of classifica- 
tion were questioned by either of the parties and indeed where the 
parties accepted the said doctrine it rvas held that the question does not 
involve interpretation ol ConstilutioD. Where for the first time the appeal 
raised a new fact regarding of the doctrine of equality, namely whether an 
artificial person and a natural person have equal attributes within the 
pieaniug ol the equality clause and therefore the case involves a ques- 
tion of interpretation, it was held that the question involves the same 
contention in a different garb. If analysed the argument only cornea 
to this as an artificial person and a natural person have different 
attributes, the classification made between them is valid This argument 
does not suggest a new interpretation of Article 14 of the Constitution 
but only attempts to bring the rule within the doctrine of classification, 
and it cannot be said that the question raised in this case involves any ques- 
tion of law as to the inteeptetatioo ol the Constitution, ’TTie interpretation 
of Article 14 in the context of classification has been finally setted by the 
Supreme Court and under Article 141 of institution ; that interpretation is 
binding on all the Courts within the territory of India. VVhat remains to 
be done by the courts below is only to apply that interpretation to the facts 
before it. A substantial question ol law therefore connot arise where that law 
has been finally and authoritatively decided by the Court : Stale J. & K. v. 
Ganga Sing^t A. I. R. 1981 S. C. 356. 

1072. Substantial question as to Ui« Interpretation of this Constilu-^ 

tion. 

A question which is settled by the previous decisions of the Court 
is no longer a substantial question. Where a decision is given by the Federal 
Court regarding a provision of the Goverament of India Act. 1935, the posi- 
tion will be the same: State of Jammu S Kashmir v. Ganga Singh, A.I.R. I960 
S- C. 356. A suit or other proceedings cballei^iDg a statute as unconstitutio- 
nal or inconsistent with the provisions of the Constitution will be a question 
involving constitutional inter pretation: Behrabindra y. Staia of Assam, 
A.I.B. 19fc6 S. C. 503 : State of Assam v. Ramesh, A.I.R. S62 S. C 107: Hart 
Vishnu V. Ahmad, A.I.R. 1955 S. C.233, The question whether any law, 
executive order or a custom contravenes any fundamental right or not will 
also be a question involving constitutional inter pretation ; Gantali v. Stale 
oj Bihar, Al.R. 1955 S.C. 188: Budhan v. Stale of Bihar. A.I.R- 19,55 S C. 1 91. 

1073. Scope for difference of opinion doct not raise a substantial 
question of law. 

' The question whether a certificate under aticle 132 has been properly 
granted or not involves a substantial question of law as to the interpretation 
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of the Constitution but the question whether a person has been afforded a 
reasonable ooportunity of showing cause against dismissal or not and the 
High Court havin*g come to the conclusion that no reasonable opportunity 
was given to the person concerned, it cannot be called a substantial qu;stion 
of law regarding the interpretation of article 31 1. Simply because toere are 
grounds fox dissenting or not dissenting with the view taken by the lower 
Court will not make a question a substantial question of law when it primarb 
Ip involves a finding of fact: State of Mysore v. H. L. Chhablani, A.I.R. 1953 
S.C. 325. j;, 

1074. Case may not be referred to five Judges under article 145 if 
no constitutional question is involved. 

Where it was not necessary to express Any opinion on the wider ques- 
tion in regard to the scojie and amplitude of article 226 of the Constitution, 
namely whether the jurisdiction of the High Court under the said Article to 
quash the orders of Adn^mistrative tribunals is confined only to circmstances 
under which the High Court of England can issue a writ of certiorari or is 
much wider than the shid power, because appeal could satisfactorilv and 
effectively be disposed of- with *n the narrow limits of the ambit of writ of 
certiorari as uhderstood^ln India it was held that there is ro need to refer 
the matter to 5 judges. ' If it is necessary to tackle the larger question, the 
case may be referred to a Bench of 5 judges as it would then involve a substa- 
ntial question of law as to the interpretation of the Constitution and under 
Article 145 thereof such a question can be heard only by a ^neb of at least 
S Judges. But under the circumstances it was not found necessary to refer 
the matter under Article 14S. K. M. Sluinmuga>n v 5. R, K. S., A.I.R. 196L 
S C. 1629. 

1075. Civil proceedings -Proceediogs for the recovery of tax Is a 
civil proceedings. 

Under Artrcle 132 «f the Constitution of india an appeallies from any 
judgment decree or final order of a High Court in a civil, criminal or other 
proceedings, if the High Court certifies that the case involves substantial 
question of law as the interpretation of the Constitution. The expression 
ci\ if proceedings has not been defined in the Constitution nor it has been 
defined in the General Clauses Act. The expression would cover all proceed- 
ings in whicli a party asserts the existance of a civil right conferred by Civil 
law or by a statute and claims relief for the breach there of. There is no 
warrant for the view that from the category of civl proceedings it was inten- 
ded to exclude proceedings relating to or which seek relief against the en- 
forcement of taxation Jaws. The object of taxation laws is to collect revenue 
for the governance of the State or for providing specific services and such a 
law directly aff> ct the civilrigbt of a taxpayer. If a person is called upon 
to pay tax wh cr the State is not competent to levy or which is not imposed 
m accordance with or m the levy, assessment and collection of which rights of 
Ahf Anr payev anr I'mtingeu’ lir any nraamar itut wamonVu* <c 

ding to obtain relief whether it is from the tribunal setup by the raxing 
statute or from civil court would be a cml proceedings. The character of the 
proceiding depends not upon the nature of the tribunal which is invested 
with the authoritv to grant relief but upon the nature of the right violaled 
and the appropriate relief which may be claimed. A civil proceedings is o.is 
in which a person seeks to remedy by a appropriate process the alleged in- 
hingment of his civil rights against another person or the State and which if 
the claim is proved would result in the declaration express or implied of the 
right claimed and relief such as paynet of debt ; damages ; co.mpenmtioa ; 
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delivery of specific property enforcement of personal rights determination of 
status etc. A proceeding for relief against Infringement of civil right of a 
person is a civil proceeding even if the mfringment be in purported enforce- 
ment of a taxing statute. There is no ground for restricting the expression 
civil proceeding only to those proceeding which ause out of civil suits in 
proceedings which are tried as civil suits. There is no rational basis for 
excluding proceedings under Article 226 from the scope of Civil pri^eedings. 
iV<ir>fln Rao v. Iswer Lai, A. I. R. 1965 S. C. 18J8; 1985 2 S. W. R. 


1076 Certificate and order granting leave at Variance-Matters not 
covered by the order allowed to be rasied 

MTiere the certificate issuedjby the High Court was in general terms but the 
order passed on the application seeking certificate did not cover the whole 
case the, the Supreme Court after excusing the delay granted specieal leave 
to appeal regarding the matter not covered by order made on the application 
seeking the certificate. The Court came to the conclusion that the parties 
were misled by the certificate issued by the High Court which was worded 
in general terms. When the certificate was looked at it appeared as if it 
pertained to the whole case and when the order which was passed on the 
appUcation seeking the certificate was looked at it appeared that the Court 
intended to restrict the the certificate to specific case. To these circumstan- 
ces, the court granted specis) leave regarding matters aot falling under the 
terms oi the order : Chanda Mohan v. Stott of U. P-, A. 1. R« 1966 S, C. 
1897. 

1077. Obiter observations should be avoided specially under 
article 132. 

Tn dealing v ith constitutional matters It is necessary that the decision of 
the Court should be confined to the narrow points which a particular procee- 
ding raises before it. Often in dealing with the very narrow point 
raised by a writ petition wider aiguments are urged bafore the Court but the 
conrt should always be careful not to cover ground whiii is strictly not re- 
levant for the purpose of deciding the petition before it. Obiter observations 
and discussion of problems not directly involved in any proceeding should be 
avoided by courts in dealing with all matters brought before them but this 
requirement bei'omes almost compulsive when the Court is dealing with . 
constitutional matters : Naresh v. StaU of Maharashtra, A. I. R. 1967 
S.C.7 

1078. Certificate under Arlical 132 znav be limited. 

Under article 133 the High Court cannot issue a limited certficate but 
the position is difierent so far as article 132 is concerned. Under Article 132 
of the Constitution where the High Court certifies that the tiase involves a ' 
substantial question of law as to the ioterpretatron of the ConstituUon ; and 
where such a certificate is given any party in the case may appeal to the 
Supreme Court on the ground that any such question as aforesaid has been 
wrongly decided asdwth the leave of the Supreme Court cm any other 
ground ; Chandrase Khara v. Kulandaivela, A. I. R. 1963 S. C. 199. 

1079. Appeal from single Judge does not lie under Article 132 
when there is no constitutional quc.Uon. 

The fact that an appeal lies to the Supreme Court from the order of a 
single judge of the High Court where the High Court certifies under Article 
132 of the Constitution, that the case Involves a subsfantial question of law as 
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to the interpretatioa of the Constitution does not irean that even appeals 
involving sections 195 & 476-B, I. P. C are also competent to the Supreme 
Court. It cannot be said that an appeal ordinaiily lies irorc all matters 
to the Supreme courl^ lit rr. the judgirent of a sirglc judge of a High Court 
becasue such an appeal lies with a ceitiEcates granted under Article 132 : 
Naraifi Dassw State af VUaf Pradesh a»d other$, A. I. R. 1961 5. C. 181. 

NEW POINT 

lOSO. New point cannot be allowed to be raised. 

In the petition filed in the High Court certain pleas were not raised 
and no relief was claimed regarding them. The question rvas never mooted 
before the High Court and ifie respondent had no opportunity of meeting 
the claim sought to be made in the appeal. It was said that wnereas the 
assessing officer has found that the appeallanC had lands in forty two villages 
in the inventory of propvties submitted by the appellant to the Government 
only eighteen villages, w'er^ se*t out and this inventory was accepted by the 
Government of India.' Relying upon this premise, it was urg-d that the 
appellant is Pahle to pay. tax in respect of his income from these eighteen 
villages and ho more. But as this plea was never raised in the High Court and 
the Supreme Court refus^ to deal with it in the appeals as no evidence was 
led and oo finding was given by the High Court on the issues : Su.i/tansue- 
Mar V State o/Or«tsa, A. L R. 1981 S. C. 199. 

lost. Pclat iavolvtag leadiag ot evidence cannot be raised. 

The question whether any special custom or special laws were prevailing 
in a particular State is a questi >n of fact and cannot be allowed to be raised 
for the first time ia a proceeding under article 132 oS the Constitution before 
the Supreme Court. Where a question requires leading of evidence for its 
proper determination it would not be legitimate to allow the same to be 
agitated Sot the first time in the Sopreme Court ; Jagax Nath v. Hari Har 
Singh, A. I. R. 1958 S. C. 236. 

1082 Point not taken io grounds of appeal. 

A point which IS aot raised and is not taken in the grounds of appeal 
cannot be allowed to be raised before the Supreme Court. Where the ques- 
tion raisid was whether a person bad waived his right in a departmental 
enquiry and this point was not taken io tbe grounds of appeal against the 
order passed under article 226. the question was not allowed to be tak.’n up 
during the arguments : StaU of U. P. v. ifohd. .Vooft, A. I. R. 1953 S. C. 
S6. 

1033. A point not raised in High Court cannot be argued in High 
Court. 

A point which is not raised in High Court cannot be allowed to be 
raised in Supreme Court in an appeal under Article 132 of the Constitution 
of India. Tbe limited question which was raised in High Court in a writ 
petition under Article 228 . was that product in question was a medicinal 
preparation. Thispoint was ■ considered a.nd r-*ject-d by the High Court. 
The point which was sought to be raised ia Supreme Court was that the 
product in question is not an essential commodity With in the meaning of 
of Section 3 of the Essential Com-modities Act ISan. Tnis question, being new 
was not allowed to raised in the Supreme Court : ffamiari Dwakhana v. 
Union of India, A. I. R. 1955 S. C. 1176. 

1084. Specific averment not made in writ petition before High 
Court, Supreme Court cannot interfere. 
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Where the High Court exercUeJ its discretion judiciously, Sfter taking 
into consideratioa all the facts urged in support of the prayer for setting 
aside the abatement, ‘ the Supreme Court refused to interfere in the matter 
in an appeal under Article 132 : v. Shree Ram, A.t.R. 1965 

S.C. 1531. 

'CIVIL APPEALS BV CERTIFICATE 
(From High Court) 

{Article 133) 


1090. General. 

Article 133 of the Constitution provides for appeals ia Civil matters 
under certain conditlous laid down in Article 133. Thus the appeal wdl 
He where the High Court certifies that the amount or value of the subject 
matter of the dispute in the Court of first instance and still in dispute 
on appeal was and is not less than txventy thousand rupees or such other 
sum as may be specified in that behalf by Failiament by law ; or that 
the judgmtnt, decree or final order involves directly or indirectly some 
claim Of question respecting properly of the like amount or value ; or 
that the case is fit one for appeal to the Supreme Court ; and where 
the judgment decree or final order appealed from affirms the decision 
of the Court immediately below in any case other than a case referred 
to in Sub-Clause <c) if the High Court farther certifies that the appeal 
involves some substantial question of law. 

109L Article 153 is prospective. 

The provisions ol Article 13.3 are prospective and the judgment, decree 
and final order from which an appeal )$ competent must be from a High 
Court in the territory of India and which is established under the 
Constitution. The jurisdiction of the Supreme Court will not eTteQ4 to 
a decision given by High Court on a date prior to the date ot enforce- 
ment of the Constitution ; Daji Sahii v. Sheaniar Rao, A.I.R. 1956 S.C. 
29. 

1092. Judgment restoring the decree ’passed fa 19-16 is appealable 

Where the judgment was passed by the Kerala High Court in the 

year J936 the effect of which was to restore the the decree ofTravancore 
High Court passed in 194b, it was held that an appeal would He under 
article 133 of the Constitution of India. - Simply because the judgment 
which was given effect to was passed before the enforcement of the Cons- 
titution ol India it cannot be said that the appeal under Article 133 is 
incompetent : Moran Mar v, T. Panto. A. I. R. 1959 S. C. 31 ; 1959 S.C.R. 
2309. 

1093. Scops of Article 133 !q appeals from Judgments passed 
under Article 226 

W’here a writ petition is dismissed in limine and the dispute relates 
to a service matter, the scope of appeal under article 133 should be 
confined to the ambit of the writ petition in the High Court : Gnrbaksh 
Singh V. Stale oj Punjab, A. I. R. 1967 S. C. 502. It may be seen that 
the judgments renderd under Article 226 even if these relate to Reve- 
nue matters are civil proceedings and can be brought before the Supreme 
(^urt in Appeal under Article 133. The fact that the petition under 
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Article 22d is dismissed in Hmine nillnot alter the nature of 
Ralncth V. Gala Lai. A. I. R. I960 S. C. 1445 ; Naram ■ Rao v. Jsfear 
Ld. 1965 S. C. 1818, 

1094. Scope of Article 133 caonot be restricted by a statute 

The jurisdiction which is conferred on the Supreme Court to eni 

tain appeals under Article 133 cannot be restricted by any other .ta* 
tute for example section 116(b) of the Representation of the Feopu 
Act. Where the circumstances of the case justify LL 

Supreme Court to interfere and set aside the verdict of the Hioh wur 
it cannot be curtailed bv a statute : LaHlethvar Prasad v. Bateshuar f 
A. I. R. 1966 S. C. S80': 1966 2 S. C R. 63. 

1095. Certificate under Article 133 may not be obtained if the prac- 
tice of the Court so permits • 

Where the practice lof the High Court so permits it may not oe ne- 
cessary to seek a ceitilicate from the High Court before coming to 
Supreme Court. Where -the Madras High Court was of the consis e 
view that no application dot leave to appeal to Supreme Court lay ' 
fore the High Court in matters involving revenue, the rcquircmrnis 
Order 13, Rule 2 of the Supreme Court Rules was dispensed with : n-j- 
Kkosla & Co. V. Deputy Commissioner of Commercial Taxes, Madras, A. !• 
1966 S. C. 1216 ; 1966 S. C. D. 1140. 

1096. Matters involving revenue is a civil proceedings even when 
brought before the High Court under Article 226. 

Article 133 of the Constitution of India cover all proceedings as n 
exception is indicated io the Constitution Where the High Court 
invited to interfere by issuing a writ of certiorari and prohibit*©;! 88^“* 
the reopening of the case in which the Claims Officer had discliarpo a 
debt due to the answering respondent it was held to be a civil pf^ 
ceeding. The revenue authorities in such matters act analffcO ‘-'‘5* *® 
civil Courts and have a duty toad judicially and they aie to pD'no^" 
upon the rights of the parlies. Such order will necessarily 
civil rights of the parties. Any proceeding which may arise in 
Court under Article 226 out of the revenue proceedings will ba 
civil proceeding. The same view was expressed in Narain Rao v. /sAffar 
Lai. Bhagwan Dass. A. I. R. 1965 S C. 1018 by the Supreme Court. Civ'i 
proceedings mean proceedings in contradistinction to criminal 
ings and coverall proceedings which aSect civil rights directly^ 
language used in Article 133 not only includes all judgments decre« 
and orders passed in the exercise of appellate and ordinary orignal ci 
jurisdiction but are wide enough to cover other jurisdictions 
which civil rights would come before the High Court for 

necessarily include proceedings under Article 226 . of Je 
oi. • "■*''* was dismissed in Umine ag^nst ^ 

decis on of the Commissioner m a revenue case it was held that tb* 
iur Sdmtinn^ decision finally settles 'the quest cn° 

jurisdiction A decision m limine being a final decision can be challeng 

'.96S.d:? 0641“^ C„ta’'A''A."’l'.T”.966 S. C. 

. certificate cawt.ni kf. i,« hibH Court under 


ArticuflSS.**'™**®^ certificate cannot be issued by High Court under 

desir^" aoDMl Rule 4 of the Supreme Court Rules where a 
desires to appeal on grounds which can bs raised only with the leave 



Jurisdiction of Supbeme Court 


391 


.of the Court the petition of appeal is to be accompanied by a separate 
petition indii-a'ing the grounds so proposed to be raised and praying for 
leave to appeal, on those grounds and the petition shall unless the 
Court otherwise directs be heard at the same time as the app'al. Simi- 
larly under Order XVIIF, Rule 3 (2) of the Rules the case lodg'd by a 
party is not to travel beyond the limits of the certificate or the special, 
leave as the case 'may he and of such additional grounds if any as the 
Court may allow to be urged on application made for the purpose.' 
These two provisions do not lay down that the High Court can issue a' 
limited certificate but they assume that under certain circumstances it 
can do so. Article 133 of the Constitution does not empower the High 
Court to limit the certificate to any particular point. If the decree of 
the High Court is one of affirmance the High Court has to certify 
that the appeal involves a substantial question of law ; and it has been 
the practice of some of the High Courts to state the substantial ques- 
tion of law in the certificate itself. Once the certificate is issued and 
the appeal 's properly presented before the Supreme Court, the entire 
appeal is before the Court. Bat this will not entitle the parties to 
raise new points : Chander Shekhar v. Kulaniavelu, A. I. K. 19d3 
S. C 193. 

1098. Difference between order granting leave and certificate, 
effect. 

^Vhe^e the certificate was issued in general terms and wheri the cer- 
tificate was looked at it appeared the c>>rtificate related to the entire 
case but when the order which was passed on the application seeking 
certificate was looked at it appeared that the leave was granted only' 
regarding a limited portion. The Supreme Court held that as the 
, parties were mislead by the certificate, the portion which was not cover- 
ed by the order was allowed to be taken up after special leave was 
granted after condoning the delay: Chanier Mohan v. Stale of U, P., A.I.R. 
1968 S. C. I9S7 : 1966 AH. L. J. 778. 

1099 Court immediately beiow-Meaning of 
, The words "Court immediately below" occurring in article 133 of the 
Constitution must mean the Court from the decision of which an 
appeal has been filed to the High Court even if such Court is the 
single Judge of the High Court. This term cannot be equated 
with the words "Courts subordinate” as they are used in section 115 
of the Civil Procedure Code. - A Court subordinate to the High Court 
is a Court subject to the Superintendence of the High Court whereas 
a Court immediately belo.v is the Court from whose decision the appeal 
has been filed. Lad/i Prasad v Kar/tal Distillery A.I.R. 1963 S. C. 1279 
"I'ne ^me view was expressed 'in fbe case ol T/urga Parsah “V. 'banurus . 
Bank Ltd. A.I.R. 1963 S.C. 1322 where It was held that the single Judge of a 
High Coutt is a Court immediately below a Bench hearing an appeal against 
his judgment under the letters patent. Where the judgment of such Bench 
affirms the judgment of the single Bench, an appeal under article 133 
will not be competent unless the High .Coutt certifies that the decision 
appealed involves substantial question of' law. Thus the expression 
"Court immediately below" as it is used in article 133 does not mean 
Courts subordinate to High Court. A Couit subordinate to High Court 
is subject to the superintendence of High Court whereas a Court imme- - 
diately below is the Court from whose decision the appeal has been 
filed. 
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.i 1 be determined aulle apart Iron the valuatio i given i 
'TC In a redenS^ whole the Court came to the conclu .on 
ft lie value U above Uupces 20.0 0.it was held that the ce.uficate 
i^pricrly granfed: K.».j«Wanv. M. M. PkUUp. A.I.R. 1964 S.C. 

wiiile determininc the valuation in a suit tor the 5°^ 

article 133. the value is to be detenmned in accordance with the pjatm 

tiffs case as found in the plaint. Where the ciucstion was whether 
n oncity in nuescion is pnvatc or public, leave cannot be refused on 
th? assumption that the propeily bring puW.c temple 
T D GoJ^uUn V. CoHimisswwr Jor Htnitt Rf.’i§io«J ani CUauiMe r« 
[„VS;. km IH6G S. C, 1935: 1966 S.C. D. U66. 

1002. Right of Appeal to be governed from the date when lls c 

■ ”'°SLe .1.. valuation of tbosuitU Ro|».a 10.000 ‘K 

before the Censtiintien there vfsttd a right of appeal in the parties on 

ami the nartics arc to be governed by the law as it picvailed 
dfy! Thepa’tlics acquired a right to go up in an appealif unsuccessful 
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the High Court and then to the Federal Court and it is wrong to say that 
the language of article 133 of Constitution of India takes away impliedly the 
right of appeal. The right of appeal is vested right and such a right accrues 
to the litigant and exis's as and from the date the lis commences and 
although it may be aclually exercised when the adverse judgment is pro- 
nounced such right is to be governed by the Jaw prevaifins at the date 
of institution of the suit or proceedings and not by the law that prevails at 
the date of its decision or at the date of the filing of the appeal. The ves- 
ted right of aopeal can be taken away only by a subsequent enactment if 
jt so provides e.\pressely or by necessary intenderarnt and not otherwise. 
The right of appeal is not a mere of matter of procedure but is a substantive 
right. Thus where the value of the valuation of the suit was Rs. K',000 and 
an appeal was corrpetent to the Federal Court, it will still be competent 
to the Supreme Court under Article 133: Gariba Palti v. N. Subia 
ChoTxdhary, A.I.R. 1957 S.C. 5-10; 1957 S.C.R. 4E8, 

1103. Remand order Is not a final order. 

Anorder is final within the meaning of article 133 (1) (c) if it amounts 
to 3 final decision relating to the rights of the parties in dispute in tbe 
civil proceedings. If after the order tbe proceedings still remain to be 
tried and the rights in dispute between the parties have to be determined 
the order is not a final order within tbe meaning of article 133. Where in an 
appeal against an order refusing to set aside the award the High Court 
merely remanded the case for dtnovo retrial In e.\:ercUe of its inherent powers 
under section 151 C.P.C. bolding that there was no proper trial of the peti* 
tion, tbe order of remaod cannot be called a final order within the mean- 
of article 133 (H (c) of the Constitution. It is not possible to grant a certi- 
ficate even finder section 109 (!) (c) of the C P.C. because of tbe amendment 
of Civil Procedure Code by Act W of 1955. The decision given by the 
Privy Council in Abdul Rehman v. £>. K. Casim and sons, 60 Indian Appeals 
76 which was relied by the High Court while granting the certificate was 
held to be of no assistance. An observation made by the High Court 
which may raise a question of law of great public or private importance 
justifying grant of certificate under article 133 (1) (c) will not be of much 
use when the case is being remanded because the whole of the matter is 
to be tried again: Jethanand v. Stale of U.P., A.I.R. 1961 S.C. 795. 

1104. Decision rendered in advisory or consultative jurisdiction 
cannot be challenged in Appeal under article 133. 

Where the question of law which was referred to the High Court and on 
which the decision was given, was in tbe exercise of tbe advisory or consul- 
tative Jurisdiction under the Snarasbtra Income Ta.\ Ordinance, it was held 
that the provisions of article 133 are not applicable and a certificates 
could not be granted by the High Court; Income Tax Co»«w»ssj(?«rr v. Petel 
and Co. A.I.R. igcQ S.C. 279 1959 (37) UT.R. 412. 

1105. Whole appeal is before the Supreme Court. 

Uunder article 133 of the Cmistitution the certif cate issued by the 
High Court in the manner prescribed therein is a pre condition fo^ the 
maintainablity of an appeal to the Supreme Court. But the terms of the 
Certificate do not circumscribe the scope of the appeal i. e. to say once a 
proper certificate is granted the Supreme Court has undoubtedly t'le po- 
wer as a Court of appeal to consider the correctness of the decision appealed 
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irainst from ev»rv stand point, whether on question of fact or of law. It 
U open to the successful! party to question the maintainability of the appe^ 
on the ground that the certificate was issued in contravention of the provi- 
sions of article 133 of the Constitution. But once the certificate is held 
to be good the proviM'-ns of article 133 cannot be given an interpreta- 
tion which will narrow down the scop^* of the appeal to the certificate; 
Raf/wtamwia v Clunchamma, A.I.R. 1964 S.C. 136. 


Acertihcate given by the High Court cannot be limited to any p«- 
ticular point. The entire case is before the Supreme Court when certifi- 
cate is granted by the High Court: Chatdersheksr v. Kulanijivjlu, A.I.R. 
1S63S.C. 115. 


QUESTION OF LAW 


1106. Inference from proved facts is not a question of law. 

An inference from proved facts cannot be a question of law. The question 
whether the consent of the successfufl candidate to the comm-ssion of cor- 
rupt practice as required by section 101 (b) ol the Representat on of the 
People Act, 1951, is there or not and when there is a concurrent finding of 
the High Court and the Election Tribunal that there was no such consent 
either express or implied, it cannot be said that the question becomes a 
question of law : Saral Chindtr v. Rhagendra NaA, A.l R. 1962 S. C. 334 
Reference may also be made to the case of Siri Minakshi ilills Lid. v. 
Commisiiontf of Income Tux. 1956 S.C.R. 691 where it was held 

that a finding of fact even when it is an inference from other facts found on 
evidence is not a question of law and that such an inferenci can bs a ques> 
tion of taw only when Che point for determination is a mixed question of Uvr 
and fact. * 


1107. Construction of a document is a question of law. 

The coustruction of a document ol title or of a document which is tbs 
foundation of the rights of the parties necessairiiy raises a question of law. 
The proper test for determing whether a question of law raised in the case is 
substantial or not would be whether it is of general public importance or 
whether it directly and substaoiJally affects the rights of the parties and if so 
whether it is either an open question in the sense that it is not finally settled 
by the highest Court of the land oi is not free from difficulty or calls for 
discussion of alternative views. II the question is settled by the highest 
Court or the general principles to be apphed m deter.-nining the question are 
well settled and there is mere question of applying those principles or that 
the plea raised is palpaply absurd the question would not be a substaatlil 
question of law. 


Where a document involves the construction of the managing agency 
agreement, it is one of law as it is neither simple nor free from ^oubt. 
It was held that the refusal on the part ol the High Court to grant 
certificate was wrong; Chnni Lalv, C.S & AT. Co Lid., A.I.R. 1962 S.C. 
1314 : 1962 I Lab L. J. 655; Stale of J & Kv. Ganga Singh A.I.R. 1961 S.C. 


S\Tiere the question is as to what inference should be drawn from 
the facts proved or admitted relating to the change of soverei^’nly it 
will be a question of law and not ol feet : Stale of Mahashtra v °MoU 
Abdullah, A.I.R. 1962 S.C. 445 : 1962 S.C.R. 970. 
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lies. Appeal from Judgment ia secood appeals, interfereace xrlxen 
can be made. 

Under article 133 of ihe Constitution no appeal lies to the Supreme 
Court from the judgment decree or final order of single Judge of a High 
Court unless it is shown that in allowing a second appeal the single 
Judge contravened the limits prescribed by section 100 of the C. P. C- Inc 
pfactice of the Supreme Court is not to encourage special leave against the 
decisions of the High Court rendered in second appeal but where a person 
can show that judgment delivered by a single Judge of the High Court 
goes beyond the limits prescribed by section lOO of the Civil Procedure 
Code, 1908 the Supreme Court will not reject the claim for special leave: 
Ramappa v. Bojappa, A.LR. 1963 S. C. 1633. 

1109. Supreme Court not to interefere with the exercise of 
discretion. 

Where the High Court has exercised its discretion properly the Supreme 
Court will not interfere in the matter. Though the bar contained In 
order 2 rule 2 of the Civil Procedure Code may not apply to a petition for 
a high prerogative writ under article 226 of the Constitution but where 
discretion has been exercised and the salary prior to the institution of the 
suit is disallowed the Supreme Court will sot interfere in the discretion 
exercised by the High Court: Devendra v. Stale, A.l.R. 1962 S. C. 1334: 
1962 I Lab.L. J. 266. 

1110. Litigant has no right to be beard by specific number of 
Judges in appeals in High Courts. 

Right of appeal to High Court does not mean that a party is entitled 
to be beard by a specific number of judges. When an appeal lies to a 
High Court whether it is heard by one, two or a larger number of judges, 
it is merely a matter of procedure. No party has a vested right to have 
his appe^ beard by a specific number of judges. Where the appeal in 
question is in fact heard and disposed of by ^e High Court a party can 
make no. grievance of the fact that it was beard by a single judge and 
not by a Division Bench. The Supreme Court relied wbUe giving this 
decision on an earlier decision in Uiavecra v. Barkey, 1964 IS. C. R. 495: 
Mohd. Mecra v. Thirumalaya, A.I.R. 1966 S.C. 430: 1966 1 S.C.R. 574. 

1111. Finding of fact reason for not interfering in appeals. 

Article 133 of the Constitution does not in any way limit the scope of 
an appeal provided a proper and valid certificate U issued by the High 
Court thereunder. The Supreme Court may review a concurrent fin^g of 
fact arrived at by the lower Courts inappropriate cases, but following the 
practice of the Privy Council the Supreme Court does not normally inter* 
fere um'er article 133 when the question involved is a question cf fact. 
The reason for the practice is that when facts have been fairly tried by 
two Courts and the same conclusion has been reached by both the Court, 
it is not in the public interest that the facts should be examined again by 
the final Court of appeal. This practice is fairly crj'stalised and the 
Supreme Court does not normally interfere with the concurrent finding of 
fact except in e.xceptionaI cases where the findings are such as shocks the 
conscirnce of the Court or where by disregard to the forms of I^al process or 
some violation of some principles of natural justice or othervnse substantial 
and grave injustice has been done. The Supreme Court did not elaborate 
what these circumstances are and held that this must be left to the discre* 
tion of ^e Ccuit. Ragkatamma y. CJumchamtna, A.I.R. 1964 S.C. 136. 
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I IXUING or FACT NOT ALLOWED TO EE CHALLENGED 


1112. Q. csflon of ncglifi-nce 

Wlare there waa a concurrent finding of fact to the effect that the fire 
caused %vas due to the direct negligence of the Railway Adtninistrat'on, J» 
was In Id that this finding cannot be cliallengcd in tiie Suprorne Court : 
Union oj India v, IVeil Punjab Pactorits, A. I. K. 1966 S. C. 395; 196“» I 
S. C. K. fO.^ 


1113. Dicty whether falmly dicty or public deity. 

The Supreme Court will not normally mtrrftre in a finding of fa»t 
recorded by the courts below esjwcially when the finding is concurrent. 

The question whether a deity is a family deny in which thepubl’c 
has no nitcrcst and the properties or the gifts made to tliat 
deity will constitute a religious and chaintable endowment of a 
public nature is a finding of fact in which the Supreme Court will not 
intereferc under article 133. Even a mistaken inference from a document, 
will constitute a finding of fact which the courts normally will notintire* 
fere wiili : Uarain Uhuguiaiit Hao v. Cof>al Vtnayak Gosiramt, A- t. 1960 
S. C. 100 i 19o0 S. C. U. 773. 

' 1114. Qucsticn regarding adoption. 

Tiic question whi-ther there is adoptiott according to law is a question of 
fact, where the findings ate given by the Courts below as to the factum of 
adoption, the Supremo Court will not interfere with such a finding : 
Rashavamma v, Chenchamma A.I.K. 1961 S.C. 136. 


1115. Question as to good faith. 

^Vi;cIe tho question was whether a person had acted in good faith or 
not, it was field that the question is one of fact and does not call for inter* 
ference hy the Supreme Court ; T. P. Oawar v. ioifge Picloria, A. f. R. 19o3 
S.C. 1145. 

1116, Collusive nature of (raneacllon. 

The questforj whether a pait'Cular proceeding was collusive or not is 
csentially a question of fact and where the Court below have recorded a 
finding in tlie negative after going through the record it will not be proper 
for the Supreme Court to Lnteilcre in the matter : Nago lihai v. S. Sharma 
Rao, A. 1. R. 19SG S. C, 593, 


1117. Dispute regarding parentage. 

Where tlie question was whether a person was the son of Mr. R or not 
being a question of fact the Supreme Court did not intcrefere amnxa-lha^ 
yee v. Kumt^san A, I. R, 1987 S. C. 569 

1118. Relationship of master and servant. 

The question whether the relation between the patties is that of master 
and servant is a pure question of fact and it cannot be upset in a writ 
petition under article 226 of Constitution of India. Similarly, when a deci* 
sjon is given by an Industrial Tribunal, tlie Supreme Court exerci.sing 
jurisdiction under article 133 of the Constitution of India will not interfere 
with finding of facts such as disclosed above; D, C, ^C. Ltd. v. State of 
Surashtra, A. I. R. 1957 S. C. 264, 1957 S. C. R 152. 

1119. Question as to suffimecy of evidence to record a fiO" 
ding. 
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Tbe qsK'tion whether the evidfnce led before the Industrial Tribunal 
was sufficient or not and if believed would enable the Industrial Tribunal to 
come to the conclusion in favour of the appellant is not a quest'en of lavr 
much less substantial question of law: H.G. Mills v. Their Employees 
A. I. R. 1957 S.C. 376. 

To say that a finding is based on no evidence Is Very difficult to establish. 
Such a contention can succeed only w’hen it is shown that there is no legal 
evidence in support of the view taken by the appropriate authorities. If the 
appropriate authorities give a concurrent finding after considring the circum- 
stances it cannot be called a finding tased on no evidence : Bhatnagar's & 
Co. Ltd. V. Union of India A. I. R. 1957 S. C. 48!,. 

1120. Consent decree. 

Where the question is whether a transaction is in substance a loan and 
when there is consent decree passed on St, it becomes a question of fact and 
the Supreme Court is unable to disturb such a finding of fact : Radha 
Kishan v. Keshor Deo. A. I. R. 1957 S. C. 743. »957 S. C. J. 775. 

1121. CoDCurent finding of fact. 

Where the High Court and the Deputy Commissioner came to the same 
conclusion the Supreme Court refused to interfere in the matter in an appeal 
brought under article 133 against the orders of the High Court passed under 
article 226: A.M. AUsent v. R. L. Sen. A. 1 R. 1957 S.C. 227 
1957 S. C. R. 359. 

1122. Nature of deed of Partener ship. 

The usual practice is that the Supreme ^urt does not interfere with the 
concurrent finding of fact. Where the Courts on the evidence both direct 
and circumtantial came to the conclusion that the partner^ip agreement was 
entered into with the object of carrying on wagering transactions and there 
was no intent.on to ask for delivery and the intention was only to deal with 
the difference the Supreme Court refused to interfere In the matter on the 
ground that there is a concurrent finding : Gliero Lai V. Mahadeo Doss, 
A.I.R. 1959 S. C. 781 , 1959 (2) SX.A. 342. 

1123. Nature of Tenancy. 

Similarly wbrrq the question was whether the appellant is a beirditary 
tenant or not and when there was concurrent finding on the point the Sup- 
reme Court refused to interefere in the matter: Dhimcka v. Chanan Singk, 
A.I.R. 1959 S.C. 960, 1959, ALL.L. J. 557. 

FINDING OF FACT 
WHEN ALLOWED TO BE CHALLENGED 

1124. Exceptional circumstances. What are. 

Where there is a concurrent findii^ of fact the Supreme Court refused 
to interffre in the matter. The fact that the Supreme Court does not 
agree with the reasons given by the Courts below will not make the circum- 
stance as an exceptional cirarmstance justifying interference in the 
matter; Durapatti Venkata v. T. Ramasuami and Co,, A. I. R. 1963 S.C. 818. 

The Supreme Court will not interfere with the finding of fact recorded 
by the Courts below : SoiAruj V. Sfafe A.LR. 19c-3 S.C. 640 

But in a case where the High Conrf on an identical issue came to a dif- 
ferent conclusion, the Supreme Court examined the finding of fact recor- 
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dcd by tbe Couits below ; FisAmwattaw v. Abdul Majid, A.Mt 19W 
SCI. Similarly in the case oI Narasimbhafaju v. Gurmurlhi, theCouil 
ob'''rved that though rormallv it would not interfere with the finding 
of farts yet m exceptional circumstances, where the judgment of tht 
High Court yhowtd that it had not considered the relevant evidence 
bearing on the point and the conclusion reached by the Court was on 
erroneous consideration, the Supreme Court examined the matter and rever- 
sed the finding of fact recorded by High Court. 

1125. Entries in wajab-ul-uii can be looked into. 

The question'whrther from the Wajab (Jl-Urz entries any inference 
of surrender or relinriuishment of a soverign right by the Government can 
be properly drawn is not a pure question of fact depending as it does on 
the true scope and legal effect of those entries. The Supreme Court 
cannot by resorting to short cut relieve itsell of the task of examining 
of Wajab uUurz entires and considering tnie scope and legal effect : Rajindtr 
Csandv. Afusmad Sukhi, A.I.R. ld57SC. 236, J956 S.C.R 889. 

1126. When there is no concurrent finding. 

Where there Is no concurrent finding ol fact, the Supreme Court will 
allow the parties to place the whole of the evidence before it to enable the 
Court to give its own finding after appreciating the rival contention placed 
before the Court ; Ca^lKin A.CUive v. A. K. ChalUrjce, A.I.R. 1959. 
S.C.S97, 1952 S.C.A. 581. 

Where the Courts belca reached opposite conclusion on the fact of 
Lunancy the Supreme Court went into the evidence and beard arguments 
and gave a decision as it was held not to be a question of fact ; Uulhtmtl 
V. Sri Subramania Swamy, A.I.R *969 S.C. 691: I9S2 S.C.R. 721. 

1127. Misreading cf evldeoce. 

Where the conclusion of a High Court is based partly on the misrea- 
ding cf the evidence and partly on the non advertance to important material 
evidence bearing on ihe question and the probabilities of the case, the 
Supreme Court will interefere in the matter alter examining the evidence 
brought on the record; Muran Mar v. T. Paulo AIR 1959 S.C.R. 
1309. , ’ 

1128. Conclusions based on assumpiioas. 

Where the judgment of the High Court was based on some state- 
ments or assumptions which were not warranted by the facts, the 
Supreme Court held that jt can consider the entire evidence on the 
record and arrive at its own concluuon on the consideration of evidence: 
Abdul Shakur v. R- C.Papparao, A.I.R. IS6^S. C. U50. 

NEW POINT WHEN CANNOT BE RAISTD 


1129 Point not taken In courts below 

A point which is not taken m the Courts below cannot be allowed 
to be taken for the first time in the Supreme Court. The plea that it 
was not a fit case in which specific performance of contract should be 
allowed, was nut taken in the Courts below and it was not allowed 
to be taken up in an appeal under article 133 in the Supreme Court. 
iin.Chaddani Vidya-^ali v. C. L. Kalial, A.T.R. 1964 S. C. 978. 

1130 New point which may require amendment of Pleadings can- 
not be allowed to be raised-cace. cannot be remainded 
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Jurisdiction of Sdfbcub Court 

WTiere the pleadings in a writ proceeding are of vague character 
and require to be amended before any decision can be given, the 
Supreme Court wil! not allow this to be done. It is not possible to 
allow the parties to argue on a new plea and remand the case for 
determination to the Courts below. The pleas raised in regard to dis- 
crimination under article 11 were of the vaguest character, the facts 
necessary to sustain the plea were not given in detail and were net 
brought on the record. Thi* prayer made before the Supreme Court was 
that the case should be remitted back to the High Court for the con- 
sideration of the matter involving alleged breach of article 14 of the 
Consitituticn. The Ccuft was of the opinion that for the proper de- 
termination of the issues raised it would be necessary to amend the peti- 
tion which the Court declined to do but allowed the parties to file 
new petition if so advised: State oj RajaUkan v. Ram Saran, A.I.R. 1964 
S.C. 1361. 

1131. When there ia no decision of the Courts below 

A new point is not allowed to be u}g;ed on the ground that there 
is no decision on the point by the Courts below: State of Orissa 
V. Dutga Charan Doss. A.I.R. 1966 S.C. 1547. 

Where the interest of a certain person devolved on the Goveroment 
and it was urged that government should be considered to be substi- 
tuted in place of that person in land arquisiilon ^roceediegs, the point was 
notallcwid to be takio up before the Supreme Court as this point was 
not urged in the High Court: Grant v. Stale of Bihnr, AIR 1968 S.C. 
237: 1966 S.C.D. 53. 

1132. When not taken In writ petition filed in High Court 

IVhere the ground urged was that the scheme was invalid because .. 

the objections to the scheme were heard and the scheme was approved 
by the Jo'nt Secretary, Judicial Department who was not lawfully, 
invested with the authority in that behalf, it was not allowed to be 
taken up as it was not t^en up in the writ petition out of which 
appeal under Article 133 cropped up; Kcdyjn Singh v. Slate of U.P., 
A.I.R. 1962 S. C. 1183: 19t3 1 S.CJ. 50. 

A point which is not raised in a petition under article 226 of the 
Constitution of India before the High Court cannot be allo.ved to be 
taken up for the firet time in the Supreme Court. In a Writ Petition 
where a Wnt of Certiorari is prayed for it is not open to the parties 
to challenge the findings of fact arrived at by the authorities 
Associated Cement Co. Ltd. v. P.D.Vyas, A. I. R. 11960 S. C. 665, 1960 
(2) S. C. R. 974. 

A point which was taken up in the IVrit Petition but was not a'gu- 
ed cannot be taken un under Article 133 of Constitution ol India. The 
fact that a ground is taken up in a general way in a petition and the 
judgment does not show that the point was taken up at all in the 
High Court because the judgment on the Writ Petition and the order 
on the application for certiiicate nnimbigously shows that the pciot 
was not taken up in the High Court, the Supreme Court refused to in- 
terefere; Ganeski Ramv. Dislricl ^fagtslraie. A. I. R. 1967 S. C. 536. 

The question as to what was the affect of the rules framed in 
1941 under section 241 of the Govemment of India Act, 1935 was never 
raised befote the High Court and was not allowed to be raised for the 
first time in the Supreme Court: Gian Singh v. StMe of Punjab, A. I. R. 1962 
S.C. 219 : 1962 S. C. R. 515. 
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1133. Poiat not arising out of the order under appeal ... 

Where a question involved is a mixed question of Jaw and lact, 
but is not talcen up in the Courts belw. it cannot be allo-ved to be 
raised for the first time m the Supreme Court :T.V.l. Na’asimham 
State of Orissa, A I. R. 1963 S. C. lyW. A question which dj-'S not 
arise out of the nrd»r under appeal cmnot be raUsd in the Supreine 
Court - Ktshua CnaiiJv. Income Tax Commssioiur, Bom6a;y, A. I. R. 1963 
S. C. 390. 


The plea that notification under section 6 of the Land Acquisition 
Act should be issued without unreasonable delay, was not specifically 
tak^n in the High Court and It was not allowed to be urged . Girdhars Lai 
Atnrit Lai v. State of Gn^’aral. A.I.R. 1966 S. C. I40S : 196S S. C. D. 1053. 


1134, When pleading is to eoogbt be changed 

A new point cannot be raised at the time of hearinr Wher^ the 
appellant attempted to show that the properties which wer- granted to 
him were granted because he was serving the deity it was not allowed to 
be urged as this case -was not made out m the Courts b^low and n'lt 
even in the plaint filed, it was held that the appell?ut cannot be 
allowed to change his plea at the time of hearing ^?ara^<ll^ Hhapt/aiil 
Rao V. Go^al Vinayak Goswai, A. 1. R. 1980 S. C. 100 : 1960 S C. R- 773. 


1135. Poiot not taken in statement of case 

A point which is not taken up in the statement oi the case can* 
not be allowed to taketi up because the bupreme Court obser- 
ved there may be more than one answer to the point urged by the 
respondents and had they practically raised it in a staliment of the 
case, the appellant would have been in a position to give appropriate 
answer: Rapnitr Singh v. t>cpuly Custodian, A. 1. R. 1967 S. C. 145. 

U36, Grounds disallowed by High Court 

The grounds which were not allowed by the High Cou-t to be taken 
up in the Writ Petition in the exercise ol its discretion under Article 
226 ol Constitution ol India cannot be allowed to be taken up in an 
appeal under Article 133 of Constitution of India. Where there was 
delay of 3 years in filing of the writ petition and where the High Court 
refused to interefere in the matter the Suoreme Court also declined t^ 
interfere under Article 13 1 : AiitSineh v. 5<<Wg of Punhb. A. I. R. 1997 
S. C. 856. 

1137. \Yhen issue not framed 

The plea that the suit was barred under Order 9. Rule 9 Civil Pro- 
cedure Code was not taken up in the trial Qiurt and no issue was framed 
on the point and the Supreme Court did not allow the parties to urge that 
point. Kesar Singh v. Balteani Singh, A. I. R, I9o7 S. C. 509. 


KEW POINT IVHEN ALLOWED TO BE RAISED 


1138 New point likely to arise jn other cases allowed to be 
urged 

Though normally the practice U that a new point is not allowed to 
be urged at the time of the hearing but if a question is of a considerable 
importance and might crop up in other similar suits which are pending, 
a party may be allowed to argue a new point. Here the contention which 
was raised was that certain provisions i. e. siclion 85 of the C. P. Hiici' 
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cipality Act bar a suit for recovery of a tax wrongfully recovered by 
Municipal Committee This point was oot urged before the Bombay 
High Court ; B. S. Bhandar v. Dhamagaan Sfuttkipalily, A. I. R. 1966 
S. C. 249. 

1139. Point not taken in plaint but argued 

Where a point was not taken up in the plaint but was pointedly raised 
in arguments before the trial Court the Court allowed the parties to ad- 
dress arguments on that point: Public Passenger Serciee Ui.v. M. A, 
Khaidar, A. I. R. 1966 S. C. 489 : 1966 IS C. R. 6S3. 

1140. Stay cannot be granted which is to remain operative after the 
judgment 

In an appeal under Article 133 of the Constitution of India wherebv 
an order passed under Article 226 is being cbalJenged and where the ques- 
tion involved was the vires of Pun jab Resumption of Jagirs Act, 1957, the 
Court observed that the question repardiogas to what compensation and 
who should get the compensation is a matter which is foreign to its 
jurisdiction and fcr this reason the Supreme Court cannot give djifctjco m 
judgment for staying payment of' part amount for specified period 
though it had granted interim stay till the disposal of the appeal : 
Amarsarjit Singh y. Stale o/ Punjab, A. 1. R 1962 S. C. 1305. 

1141. Various assessment order chaUeoged in one writ petition, one 
Court fee is sufficient 

Where the ca.'e originated out of one petition under article 226 of 
the Constitution challenging the validity of various orders, it uat held 
to be one proceeding and It cannot be said that there areas many pro- 
ceedinp as there are assessment orders. If an apaeal is taken to Supreme 
Court from the judgment of the High Court it Is suliicient if single set of 
Court fee is put. The decision given in the case of Kris’tan ChaiiS Chela 
Ram, A. I. R. 1963 S. C. 390 was distinguished : Chancer Bhan v. Slate of 
Orissa, A. I. R. 1967 S. C. 7Q7. 

CRJMLN'AL APFZ.ALS BY CERTIFICATE 
ROM HIGH COURTS 
(Article \3t) 


1142. General. 

‘ Under Article 134 an appeal shall lie to the Supreme Court irons 
any judgment, final order of sentence in a criminal proceedings of a 
High Court in the territory of India if the High Court has on appeal 
reversed ' an order of acquittal of an accused person and sentenced him 
to de.ith cr has withdrawn for trial before itself any case from any 
Court subordinate to its authority and has in such trial convicted the 
accused person and sentenced him to death ; or certified that the case 
is a fit one for appeal to the Supreme Court. 

The Supreme Court will not cidinarily do more than examine in 
cases arising urder Afticle 134 whether the High Court has fairly con- 
sidered a case to reach the conclusion that ptima facie there is good 
reason to launch the prosecution and that there is reasonaW". prospect 
of conviction and that it is expe'^*'nt in-the interest of ii' to order 
a prosecution ; Bass V. Slai’/ ■■ 't Bengal, A.I. R. * C.903. 
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1143. Acquittal does not mean complete acquittal, imposing lesser 
sentence may amount to acquittal 

If the High Court reverses an order of acquittal of an accused person 
and sentences him to death, an appeal shall lie as of right to the Supreme 
Court under Article 134 (l){a). The argument raised on behalf of the accussed 
was that as the accused was acquitted of the offence of Section 302 T. P- C, 
and was convicted under Section 304 Part I, it wag a case of reversing an 
order of acquittal. The argument on behalf of the State was that the word 
"acquittal" meant complete acquittal. The word "acquittal” does not mean 
that the trial must have ende'l in a complete acquittal of the charge but 
acquittal of the offence charged and conviction for a minor offence (than 
that for which the accused was tried) is included in the word "acquittaL - 

This view was cxepresed in a Judgment of the judicial Committee of the 
Privy Council in X ishan Singh v. Einpnor, 55 Ind. App. 390 : In that case 
an accused person was tried by the ^ssions Judge under Section 302 of the 
Indian Penal Code on a charge of murder but was convicted under Section 
3G4 for culpable hcmicide net amounting >o murder, the Court having 
power to do that under Section ?3S (2) of the Criminal Procedure Code. 
He was sentenced to five years rigorous imprisonment. No acquittal of the 
charge under Section 3fl2 was recorded. There was no appeaf to the High 
Court by the then local Government but it applied for revision under Section 
439 on the ground that the appellant should have been convicted of murder 
and the sentence was inadequate, i be High Court convicted the appel* 
lant of murder and sentenced him to death. On appeal to the Privy Council 
it was held that the finding of the trial Court was to be regarded as an 
acquittal on the charge of murder and that under Section 43^ (41, CfimiosI 
Procedure Code the word "acquittal" did not mean complete acquittal. At 
P. 397 Sir Lancelot Sunderson observe^ : 

"There Lordships, however, do think it necessary to say that if the 
learned Judges of the High Court of Madras intended to hold 
that the prohibition in Section 439, sub-Section, (4) refers 
only to a case whether the trial has ended in a complete 
acquittal of the accused in respect of all charges or offences, 
and not to a case such as tbe present, where the accused has 
been acquitted of the charge of murder, but convicted of 
the minor offence of culpable hoinjcide not amounting to 
murder, their Lordships are unable to agree with that part 
of their decision. The words of the sub-section are clear and 
there can be no doubt as to their meaning. There is no 
justification for the qualification which the learned Judges 
in the cited case attached to the sub-section.” 

The Supreme Court agreed with the interpretation put on the word 
"acquittal” by the Judicial Committee ol the Privy Council. The words 
"acquittal” does not mean that the trial must have ended in a complete 
acquittal but would also include the case where an accused has been acquit- 
ted of the charge of murder and has been convicted of a lesser offence. 
Under these circumstances an accused is entitled to a certificate under. 
Article 134 (1) (al as a matter olnght : Tarachand Damu Sular v. Slalt of 
Maharashtra, A. I. R. 1962 S. C. 130. 

1144. Case— Meaning of 

In Nar Singh’s case (1955) I S. C. R. 238, 24 persons were tried 
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under Sections 302/149,307/149 and 148 Indian Penal Cede and e/gtt were 
convicted by the Court of S^ssiors. On appeal to the High Couitfive 
more were acquitted^ and that left Nar Singh, Roshan Singh and one 
Nathu Singh. Their convictions were upheld by the High Court and 
their sentences were maintained. What had happended in the case of 
Nathu Singh was that by a curious misreading of the evidence this 
Nathu Singh was mixed up with Bachan Singh. vVhat the High Court 
really meant to do was to convict Bachan Singh and acquit Nathu 
Singh. Instead of that they acqu tt*d Bechan Singh and convicted 
Nathu Singh. As soon as the learned Judges of the High Court realis- 
ed their mistake they communicated with the State Government and an 
order was there upon passed by that Government remitting the sentence 
mistakenly passed on Nathu and dirtcting that he be released. AU the 
accused applied for certificate and m view of what had happened and 
as the conviction of Nathu Singh on a murd.r charge was still subsist- 
ing a common certificate was granted to all of them. The High Court 
thought that the word "case" in Article 134 (i) (a) meant the case as a 
whole. Nathu Singh did not appeal and the appeal was hied by Nat 
Singh and Roshaa Singh on the common certificate. The Supreme 
Court pointed out that the High Court was wrong in thinking that the 
word cas? as used in Article 134 meant a case as a whole and the 
certificate in relation to accused other than Nathu Singh was bad. The 
certificate to Nathu Singh was said to be proper. The Divisional 
Bench then considered the case under Article 136 (1) for special leave 
but found it unfit: See Babtt Stitgh v. SlaU o/V.P., A. I. R. 1965, S. C. 
1467. 

1145. Certify-Meaning of. 

The word I'Ceitifies" is a strong word. It indicates that the High 
Court must bring its mind to bear on the question and as in all cases 
of judicial orders rnd certificates the reasons for the order must be 
apparent on the face of the order itself. The Supreme Court must be 
in a position to know firstly (hat tbc High Ccurt has applied its mind 
to the matter and not acted mechanically and secondly exactly what 
the High Court's difiiculty is and exactly what question of outstanding 
diSiculty or importance the High Court feels the Supreme Court ought 
to settle. It is not enough to say "leave to appeal is given" and no 
more because an appeal is not allowed in the ordinary way when 
conditions (a] and (b) are not salisified. Accordingly merely to say 
that leave is given and no more is tantamount to saying that the High 
Court will usurp the functions of the Constitution makers and allow 
the whole case to be opened up despite the fact that the Constitution 
has specifically ffenifed the nonnaf right of appeal to sub-articles (aj 
and (b) and has left (c) to meet extraordiuory cases: Baladin v. Stale 
of U.P. A.I.R. 1950 S. C. 181 

1146. Writing leave granted not enough. 

NVhere the High Court has merely said ‘‘leave to appeal to the Supreme 
Court is granted”, it is impossible for the Supreme Court to gather what 
induced the High Court to grant this leave or what points of outstanding 
importance that require to be settled are in the opinion of the High Court 
involved. Wliere the High Court did not even certified that the case is a fit 
case for appeal, the certificate was held defective : Safaiw v. S/ufe o/ A 
A.I.R. 1956 S.C. 181 ' ' . ■ „ - 
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Si/niJarly where the only Question b fore the High Court was whether 
the circumstances disclosed m the evidemt- do or do not uamistajkably point 
to the conclusion that the accused wa*- the guilty person the certific^e 
cannot be granted. If the High Court doubts about the guilt of the 
accused or e\periencps any difficulty in accepting the evidpce, its “tity 
is to acquit. If on the other hand the High Court finds that we 
evidence paints to the guilt of the accused is cl*ar, cogent and tehable 
it has no alternative but to dismiss the appeal and after this no further 
question of doubt or difficulty could arise. W here in the High Court s 
order in which the last sentance in the judgment appealed from was in 
these terms ']»ave to appeal to the Supreme Court has been asked _ for 
and is allowed" it was he'd that the certificate, is defective : SnHicr S»«gA 
V. StatcofU. P. A.I.R. 1955 S.C. 411 at page 413. 

1147. Certificate shculd give reasons 

In 0« Par^as/i V. Shjfe o/ 1/ P. Criminal Appeal Ko. 146 of 1956 the 
certificate was not accepted when no reason were given and similarly the 
certificate in Hatipaia Dey's case, 1956 S.C.R. 639 was also held to bad be- 
cause the reasons were not sound. Bhagwati J in Haripada Dey’s case, 195S 
S.C.R. 639 observed. 

"Whatever may have been the misgivings of the learned Chief 
3us\ice m the matlet ot a fuU and fair tival not having been 
held we are of the opinion that he had no jurisdiction to 
grant a certificate under Article 134 (1) (c) in a case where 
admittedly in his opinion the question involved was one of fact, 
where inspite of a full and fair trial sot having been vouchsafed 
to the appeailant, the question was merely one of a further 
Consideration of the case of the appellant on facts. The mere 
disability of the High Court to remedy this circumstance and 
vouchsafe a full and fair trial could not beany justification for 
granting a certificate under Article 134 (I) (c) and converting 
this Court into a Court of .Appeal on facts. Ko High Court has 
the jurisdictiou to pass on mere questions of fact for farther 
consideration by this Court under the relavant articles of the 
Constitution." 

The obsers’ations however were held te be too absolute to be a safe 
guide in the infinite variety of cases that come before the Courts. In tne 
case of Baba V. A.I.R. 1965 S. C. 1467 it was said that it can 

only safely be said that under .Article 134 (!) (c) the Supreme Court is 
not to be made an ordinary Court of Criming Appeal and the High Court 
should not by the certificate attempt to create a jurisdiction which was 
not intended. The High Courts should therefore, exercise their discretion 
sparingly and with ca'c. The certificate should not be granted to afford 
another hearing on facts unless there is some error of a fundamental character 
such as occurred in the caseof Babu v. Slate of U.P., A.I.R. 1965 S.C. U67. 

1143. Certificate should be given with great clrcuznspectioa. 

The thud sub clause of article 134 permits an appeal in cases, where 
the High Court certifies a case a.' fit for appeal. The sub clause does not 
state the conditions necessary lor such ceitificaticn. Ko rules under arti- 
cle 145 regulating generally the practice and procedure of the Supreme 
Court for the ^ant of certificate by the High Court have faten framed. The 
power which is granted is no doubt discretionary but in view of the 
word "certifies” it is clear that soda power must be exercised with great 
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""{149. c„;ific,.= c..no. 

were not mentioned m judgment or mere was oei y k- 

Court ttruutauot 

the judgment. If there is any Article ^136 but the mere 

partV to apply to the Supreme t^urtund®^^^^ 

ground of delay in giving ^ l“^8“«‘Vr La for aS to the Court. A 
High Court can certify a case to be fit one . .. the 

mere ground of delay in giving a l“^8tnen ^ 

s.n;‘gr o^'^toL H-g^ciS 

tial question of fact or law, or not. rr* ' h section 419 or 

vides that on receiving the petition and p> 

section 420, the appellate Court shall peisue j " it' may dismiss 

siders that there is no sufficient ground requires that no 

the appeal sumraanlj. P' '“"VS j £ disniseJ unless the appel- 

appeal presented under section 419 stiml oe „» beins heard 

lant or his pleader has had a reenable OPP .haLpellate Court to 

in support of the same. Sub-section 2 em^wcrethe^ppel^t^^^^ 

call for the record of the case bef<« . ' L the Court to do so. 
sub-section 1 but it does not m^ it _ and unambignous. 

Therefore, the position under * tt:„v court, the High 

WTien a criminal appeal is brought belore , J* substantial ques- 

Court has to be satisfied that it raises au admitted; if. ou 

tion; if it is so satisfied, the *P?'^ . v ^re is no substance in 

other hand the High Court is s^**’*’*^ , r-i Court is substantialy 

the appeal and that the view summary dismissal of 

r%Vel.Toe“‘rSfu,f Cutrt has7ot .pphed .t, 

• S» Burrurri Purtiad V- M?y“ fficIlfnlSSS 

or wide public importance. 
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rrind to all the pobts raised by the appellant Sumro^y 

ooW means that ha\irg considered the ments of the 

Sit does not think it advisable to admit the 

^inicn the decision appealed agamsl is right. A ^ 

right in panting certificate enthe ground H at appeal should not base 

Uen sntmnarily^ dismissed by ancthei Division Bench of the said High 

Court. If the High Court in dealing with criminal appeals takw 

new that there is no substance in the appeal, it is not n«es^ 

it should record reasons for its conclusion in summarily dismissing it. 

Cht£>U V. S(,/. ./ ir,.. a. I. R. 1963 S. C. 1696. 

1151. Certificate cannot be granted simply because the High Court 
feels that the case needs further examioatioo , 

In Baritialav. SUU, 1956 S. C R. 639, the appellant was convicted 
in a r n...« ....a cnt.nfAA tn turn vears ngoroUS 


imprisonment for dishonestly receiving and retaining a motor w whi^ 
he bad reason to believe was stolen. His appeal was dismissed and he 
applied for a certificate and according to the practice of the Ulc^a 
High Court the petition was placed before another Bench. JM 
Chief Justice who was one of the judges constituting the Bench passea 
an elaborate order and observed ; 

"In my view a certificate of fitness ought to issue in this case, 
although the question involved is one of fact. 

In my view it is impossible not to feel in this case that there 
has not been as full and fair a trial as ought to have beM 
held. Id the circumstances, it appears to me that the 
petitioner is entitled to have his case further considered 
and since such further consideration can only be given by 
the Sopreme Court, 1 would grant the certificate pray* 
ed for". 

As the Chief Justice bimself said the question Involved was one of 
fact, the Supreme Court did not approve of the certificate and held 
that it was no certificate atall:S« Bal.u v. State, A. f. R. 1965 S.C. 
1467. 

1152. Judicial Commissioners caanol certify the case on the 
ground that there is no Division Bench to dispose of the case. 

If in any particular Stale there is only on* Judicial Commissioner 
as the ultimate appellate authority and if the confirmation of sentence 
of death has to be made by him, the procedure laid down must be fol- 
lowed. The fact that there is not a Bench of two judges as in the 
High Court to deal with death sentences is not an adequate ground 
for converting the Supreme Court into an ordinary Court of appeal 
and confirmation in such matters : /fa/asrati v. Himachal Praiesh, A. I- 
1953 S. C. 131 . , 

1153. Certificate Should be granted only when there is substanual 
question of law. 

Sub-clause (c) of article 134 does not confer an ulimited jurisdiction 
on the High Courts. The pown gives a discretion but discretion must 
alwavs be exercised on some jadicUl principles. The mere questions of 
fact 'should not be referred for decision as the Constitution does not 
contemplate a criminal jurisdiction for the Supreme Court except in 
the covered by clauses (a; and lb) of article 134, which pro- 

vide for appeals as of right. The High Court before it certifii*5 the. 
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case must be satlsi£ed that it involves some substantial question of 
law or principle. In a criminal appeal the High Court can consider the 
case on law and fact and if the High Court entertains doubt about 
the 'guilt of the accused or the sufficiency of the evidence it can always 
give the benefit to the accus^ there and then. It is obvious that 
only a case involving something more than mere appreciation of evidence 
is contemplated by the Constitution for the grant of a certificate. What 
that may be will depend on the cinimstaoces of the case but the High 
Court should be slow to certify a case. The High Court should not 
overlook that there is a further reuedy by way of special leave which 
may be invoked in cases where the certificate is refused: Batu v. 
SiaJe of U. P, A. I. R, 19^5 S. C 1467 at page 1472. 

1154. Certificate defective— Special leave be given. 

Where the certificate was defective, it is open to the Supreme 
Court to grant special leave. itaviDg legud to the circumstances of 
the case, as special leave would have been granted if the appeallant 
had the occasion to file such an application, the Supreme Court 
granted special leave in the case: Per^aJi v. 17. P. A. I. R. 1937 
S.C.2U 


QUESTION OF FACT 

1155. Certificate not be granted merely on a question offset. 

The objection raised was that the appeal was not maintainable as the 

High Court had grantrda defective certificate. In the High Court when 
the opinion of the third Judge bad been pronounced the Court proceeded 
to dismiss the appeal ana at that stage an 'oral application was made for 
a Certificate to appeal to the Supreme Court. It is was observed by the 
Supreme Court. 

“The High Court might have thought that in 'granting the certiJJ- 
ficate as a part of its order rathe appeal ^ore it, the points 
arising in the appeal apparent on the face of the judgment of 
the learned Ju^es. might be regarded as the grounds npon 
which the certificate was granted. In any event, even if the 
' certificate was defective, it is open to tfhis Court to grant spec* 

ial leave. We think that this is a case in which having regard 
to the circumstances of the case^ special leave would have been 
granted if the appellant had the occasion tp file sueban appli* 
cation and we grant special leave assuming that the certificate 
granted in this case is defective.*' 

Pershadi v. C7. P, SiaU. A.I.R. 1957 S. C. 211 at page 213. 

1156. Exceptional cixcumsuoce, what are. 

The Supreme Court has pointed out in Pritam Singh V. SlaU, A*I.R. 
1950 S. C. that it ^rillnot entertain a criminal appeal except in spe- 
cial and exceptional cases where by a violatioa of the principles of natur- 
al justice or otherwise substantt^ and ^ave injustice has been done. 
Wiieie the accused was coavicted notwithstanding the fact that the eviden- 
ce is wanting on a most material part of the proseention case, the Conrt 
examined the evidence on the ground that there existed exceptional 
circumstances: Mohinder Singhv. the A. I. R. J953 S.C. 415. 
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1157 Plea of alibi not properly considered certificate may be granted. 

Ordinarily the Supreme Court will not locJr beyond the findings ol lact 
arrived at by the Courts below, bat where the decision on the plea of alibi 
has been arrived at in disregard of the princ-ple that the standard of proof 
which is required in regard to that pW must be the same as the stanto 
which IS apphed to the prosecution evidence and in both cases it s'iould be 
a reasonable standard; The Suireme Caurt interferedin the ma'ten MOinnUt 
Singh \ The Slite, A.r.R.1953 S.C.-II5 

115S Concurrent finding of fact. 

Both the trial Court and the High Court recorded that the deceased baa 
died as a result of burns caused by the fire set to her clothes by the husband 
who had sprinkled kerosene oil on ber. This was supported by the dying 
declaratiors against the correclne^ of which no cogent reasons were given or 
suggested and a conviction based on such evidence was held to be sustaina- 
bit: Khtiihal Rao v. Slaie oj Bomlay, 1958 S.C.R. 552. Tara ChanJ DmnU 

V. Stale c/ Maharashtra, A.I R. 1962 S.C.130 
. It IS the usual practice of the Supreme Court to accept the concurrent 
findings of fact arrived at by the courts below : Deep Chand V Stale of 
RaUslhan h.T.R.. 1961 SC. 1527 

1159. Finding as to Conticpiracy. 

Both the Special Judge and, on appeal the High Court accepted the 
evidence of a Witness, as it was corroborated iu material particulars by other 
acceptable evidence and these concurrently found that accused was a 
party to the conspiracy. The finding being on^ of fact the Supreme 
Court did not to interfere with the (indmg ; .\/a;of £. G. Barsay v. 
of BcmUy, a.I.R. 1961 S.C. 1762 at page 1779. 

116'*. Evidtoce ot (0 be reassesed 

It was urged that the entire evidence with regard to recovery should 
be discarded as the pilice investig it on mth* case was not a straight 
forward one but was conducted in such a way as to raise suspicion that the 
police was deliberately trying to create some evidence of recovery against 
the accused persons. The Supreme Court refused to interfere as 
it was of opinion that it is not the function of Court to reassess evidence 
and on argument on a point of lact which did not prevail with the 
courts below in an appeal under Article 131 ; Lachhinan Sineu v. The State 
A.r.R. 1S52S.C. 167 at page 169. 

Where there is ample evidence which if believed can be used in 
support of, the findings ; the Supreme Court will not interfere ; J/aW/w v. 
T.C, Stale, A. I. R. 1956 S. 241 at page 246. 

1161. Certificate granted finding of fact even if not concurrent 
may not be upset 

It is wrong to say that it is op*n to the appellant to urge that he 
IS entitled to question the findings of the High Court because the 
appeal is before the SsspwHie <^1 tm a ceniiicate and because the High 
Court had ceme to a different finding on aquesUon'of fact from what the 
trying Magistrate had found. A finding of the High Court on a question of 
fact may not be interfered with where the High Court gave veiv good 
reasons fer accepting the evidence of the prosecution witnesses as'to the' 
circumstances in which the currency notes in question were recovered 
from the appellant when his person was searched : A'arayn.iias Bhag-jan 
das V. Slate of fCest Bengal. A. I. R. 1959 S. C. ms at page- 1 121. 
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1162. Reasons for coming to a finding of fact not to be gone into. 

The Suprime Court is not a Court of criminal appeal and therefore need 

dot examine the reasons of the High Court for coming to certain conclusions of 
fact. C.S.D.Svaniv The State, A.l.R. 1960 S.C. 7 

1163. Inference not based oo evidence, court may interfere. 

. Although the Supreme Court will not interfere with the findings of the 
High Court because its conclusions on the erndence as to the guilt cr innocence 
of the accused differ from that of the High Court, yet where the evidence 
is such that no tribunal could legitimately infer from it that the accused is 
guitly the Supreme Court would set aside the conveitions; Bhagann Dass 
■V Stale of Rajasthan, A.I.R. 1937 S.C. 539 at page 591 

The Judicial Coramitee of the Privy Council in Siephern Seneviralne v 
Tie A.I.R. 1936 P.C. 289 «n setting aside an order of conviction said 

" there are here no grounds on the evidence taken as a whole 

upon which any tribunal could properly as a matter of legtimate inference 
arrive at a conclusion that the appellant vras guily " 

But if there 'are no exceptional circumstance or unusual reasons which 
would induce the Coutt (o re-examine the entire evidence on the point 
the Court may decline to interfere: Vehkalo Mallayya v T, Ramasu>ami & Co„ 
A.I.R. I9o4 S.C.818. 

1164. Supreme Court may go into a question of fact if (here is no 

concurrent finding ' 

In an appeal on a certificate where the findings on question of fact 
are not concurrent the Supreme Court can form its own conclusions irres* 
pective of the grounds given by the High Court or grounds given by the 
lower Court for believing or disblieving evidence of a witness : Mchi. Dasla- 
gir V. iSfa/e of Madras, A. I. R- I960S. C. 756. 

1165. Gtiovance that some vritnessra were not examined, not 
• made before the High Court, ground caonot be urged In High 

Court 

The point urged on behalf of the accused was that in the trial, he 
was not given an adequate opportunity to produce bis defence evidence 
and this happened for no fault on his part. When the case came before 
the High Court no grievance was made about nou-examinatioa of any 
witness. The Supreme Court held it too late for the accused to make a 
fresh grievance in the Supreme Court : Bakihish Singh v. Slate of Punjab, 
A. I. R. 1967 S. C. 752 

The question that proper sanclien for launching prosecution was not given 
was not raised in High Court and was not put to the witness who gave 
evidence to prove the rancticn. If the point had been expressly put to the 
witness, he would have either giv-en evidence himself oo that point or would 
have adduced other evidence to show that the sanction was proper. The 
Supreme Court did not allow the pica to be raised for the' first time in 
the Supreme Court. 

A question of fact which has to be investigated afresh cannot 
allowed to be raised for the first time in appeal : Rameshwar Bharlia 
V. Slate of Assam, A. I. R. 1952 S. C. 405 at page 406. 

1166. Additional grounds when allowed to be urged 

In the grounds of appeal to the Supreme Court and in the state- 
ment of case the appellants raised various grounds not raised in Courts 
. below and also_ filed a petition for leave to urge, these additional ground 
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It was held that grounds additional to tliose urged before the 
Court would not be permitted to b“ raiS'*d before the Supreme Court ji 
a ruatter of course and that petitions for such purpose would cot a 
granted save in exceptional cases. It has to be noticed that m 
and dealing with additional grounds the Court is handicapped b 
havirg the advantage of the opinions of the High Courts on the 
urged. It is the correctness of the decisions of High Courts thal * 
sought to be challenged in appeals and it is but proper that the ^ 
redness of these judgments should, save in exceptional cases hkr ® 
instaiice subsequent legislation or questions of fundamental and’gei^ 
mportance etc., be assailed only on grounds urged before such 
Besides, when among the grounds thus urgtd, is included a 
of Article 14 of the Constitution the handicap is accentuated sioce 
material facts on which the classification might rest can not be ^ 
I«rly investigated or evaluated on the basis of the affidavits fW 
the C^rt without a careful sifting of the facts which a considei^* 
by the High Court would afford. In the appeal before the Court, the C*"' 
departed from this rule and permitted the appellants to urge the 
tional grounds because of the circumstance that the prosecutioa^ 
pending and learned counsel submitted that he would seet to sisW 
matJS?/‘®V'^"'^''’S violation of fundameolal ri6b« 'n ? 

SAa|ura« Saran v. Slate cfU. P.. A J- ^ 

appcVrt^to bl re-asseaaed Ii. appeal where dtf«es«‘”’’ 

Dot «»min«d the evidence at length Jf'a.S 

ire tore.fle<''*^^k* <i«sire to depart from the usual practice ^ 
lie <isTf H*' appeal, but because ^there » 

fomaid anasoS." “““'f S Si 

oii* 
SWII 


^ “y. prosecution witnesses then the burden on tae 

reaionable and Pi^bf ^ s 


becomes all tt., P^SKution witi 

bkely to k-, ‘be heavier because _ - . 

bound toraise^^rpa^^^vi^j*^"* a w^ek and vacilJatjog ^ 

fJaie Siuih V c, , ‘^‘’abts of which the accused must get the be 

•“5* V, StaU c/ il, B.. A. I. R. 1953 S. C. 463 




— -rt-.tueg^^™*r poiots weie raised but not considered 

The contention fv V“* be cncourged. 

of the Hoa’bie ® number of arguments on facts brought 

the court ‘vas not allowed to Iw ^ 

the High CourtT gtOTing practice of making such aUegati^^^ 
^here It appears tn fairly long and const -[g 

not uecessarv that arguments on questions of fact an 

arEumeni hcw^lr v should record and repeal each ^ 

^tiny, the *• ff any material point does not .j^|or« 

brought to the notice of the H-gh Cojj > 
°bUmd before ^be High Court on such 

nrgard the details o| “t appeal The Supreme Co“'^ 

“coriectand wii argument given in the judgment of the *,.3511’' 

permit “P°“ an enquiry as to what ‘‘a' “ j jjiort 

tip High Court be mooted on the plea that they were 

litigation and this » *1 j considered by it would open the doo .jjjitJ 

of the finality which n»o« 
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the decision of the High Court on matters of fact. The High Court is a 
Court of Record and unless an omisdon is admitted or is demonstrably 
proved the Supreme Court will not consider an allegation that there is an 
omission: Baihiruddin v, S. S. S. itajlis AvaifJ 1965 S. C. 120fc. 

1169. Supreme Court not to interfere with the sentence passed unless 
there are exceptional circumstances. 

It is the settled rule of the Supreme Court that it would not interfere 
with the sentence passed by the courts below unless there is any illegality 
in it or the same involves any question of principles. The facts of the case 
before the court presented some unusual features and the Court had to 
technically interfere with the sentence of one years' imprisonment passed by 
the Chief Presidency !>Iagistrate. The respondent was sentenced by the 
Presidency Magistrate on April 24, 1963 and thereupon he started serving 
the Sentence till the judgiAent of the High Court which was rendered on 
December, 10, 1963. The respondent was released the next day i. e. Decem- 
ber 11, 1963. The Suprerpe Court granted special leave on December 20, 
1463 and thereafter an application was made by the , appellant State. The 
Supreme Court directed the ,arrest of the respondeat. ' The respondent was 
accordingly arrested and though the Magistrate directed his release on bad 
pending the disposal of the appeal in the court, the respondent was un- 
able to furnish the bail required and hence suffered imprisonment, though it 
be noticed that such imprisonment was not in pursuance of the conviction 
passed OR him by the Magistrate. Such imprisonment continued till May 8, 
1964 when the decision of tlie Supreme Court was pronounced so that virtu- 
ally the respondent bad suffered the imprisonment that had been inflicted 
on him by the order of the Presidency Magistrate. In these circumstances, 
the Court was directed that thongh the appeal was being allowed the sen- 
tence would be reduced to the period already undergone which was only a 
tecbical interference with the sentence passed by the Presidency Magistrate, 
though in sustance it was not: StaU of Mahara$htra v. .1/. tj, George, 
A.t.R. 1965 S.C. 722. 

1170. Sentence of fine-Appeals do sot abate but other appeals 
abate. 

The revision petitions or some appeals from sentences of fine might be 
continued by the le|^ representatives on tbe death of the accus^ pen- 
ding the proceeding: Ffauaft ffantor if irra V. Sto/tf o/ Wezt Bengal, (1959) 
Supp (1) S.C.R. 63. It appears that in England appeals from similar- 
sentences are permitted to be continued by the executors of the deceased 
appellant : See Hodgson v. L. Lakeman, 1943 I K.B. 15. i It is true that 
Section 431 Criminal Procedure Code cannot be said to apply to the case 
arising under tne Constitutioit proprio vigore. all the same appeal from 
sentences of fine may be permitted to be continued by tbe legal repre- 
sentatives of the deceased appellant because if it can be continned when • 
arising under the Code, there is no reason why they should not be con- 
tinued when arising under the Constitution. If revision petitions may 
be allowed to be continued after tbe death of tbe accused so should ap- 
peals, for between them no distinction in principle is possible for the pur- 
poses of continuance. It is true that the Code of Criminal Procedure 
which creates revisional powers of a Court provides that such pcwers 
may be exercised suo moto but it does not seem that Pranab Ku/nar 
Mxtra’s case, (1959) Supp. 1 S. C. R. 63 ; A. I. R. 1959 S.C. 144 was based 
on this for on that ground all revision cases should have been permitted to 
be continued and the permission should not have been confined to cases of 
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fint-. Indeed in that case the Supreme Court proceeded on the ba^is that 
there was no statutory provision applying to the case. It was obswedi 
•Even in the ab'cnce of any statutory provision, we have beU. ..•••• 

.. that ths High Couit has the power to determine the 
case even after the death of the convicted jicrson, if there was 
a sentence of fine also imposed on him, because that sentense 
affects the property of the deceased in the hands of hb Ifg*' 
representatives." 

A sentence of fine affects property and it is Immateiia! that the case 
is taken further up in appeal or in revision. H it is just and proper to 
continue theheaing in one case alter the death ol the accused, it viould 
be equally so in the other case. _ 

The principle on which the heating or i proceeding may be continued 
after the death of an accused would appear to be the effect of the sentence 
on his property in the hands of his legal represrntativci. If tlie sentenw 
effects that property, the legal representatives can be said to ba interested 
in the proceeding and allowed to continue it : UdndoaJa Caj^paih Rio 
V. Stait. A.I.R. 1964 S.C. 1645. 

1171. Criminal case against a Govemmeot Servant, mercy becau»e 
legal representative! may get salary does not give them a ri,.ht to 
continue the appeal after death of accused. 

It may be possible that if the sentence U set aside that may assist the 
legal representatives in their effort to obtain the full salary to which the 
deceased's estate would have been entitled. But the effect of the sentence 
Imposed in the case being set aside would not directly entitle the Irgsl 
representatives to the salary. They will have to obtain necessary orders 
from the Government for the purpose. The seting aside of conviction will 
not automatically follow the necessary orders from the Government. Pot 
these reasons the Supreme Court held the case docs not requite that the 
legal representatives of the deceased convict should 1^ permitted to coD' 
tmue the appeal. 

The decision given in PretiaWh's Can, (1959) Supp (0 
Supreme Court Reports 63 : and ’ Prilam StngA v. StaU, 1950 
S.C.R. 453 were distinguished. It was held that on a the parity 
of reasoning in these cases the legal repscsentatives could not carry on the 
appeal in the case ol BindoaJa Gajpathi Rao. The question whether 
in the absence of any direct injury to the living, every criminal proceed- 
ings must come to an end alter the death ol the accused whether before hU 
conviction or after was not decided but it was held that there must always 
be some discernible reason for permitting another person to continue an 
appeal whether civil or criminal after the death ol the appellant. An ap- 
peal is not a heritable asset and does not devolve as a matter of course 
upon an executor or an heir. Even under the Civil law an express provision 
is required for substitution of an other person in the place of the person 
dsceased before the appeal can be continued and this again is subject to whe- 
ther the cause of action survives or not. The same principle is again to the 

fore front in section 4bl Criminal Procedure Code when it allows an appeal 

in respect of fine to be continued but not appeals involving imprisonment. 
The intention there too appears to be to afford only those pusons a right 
whose interests are directly jeopardized by the judgment. In so far as 
personal punishment, (other than a fine is coucemed), that stands dissolved by 
by the death of the offender and an appeal to get that punishment set aside 
becomes infructuous and abates : BaMdonia GajaPalhu v. Slate A.I.K* 
1964 S.C. 1645. 
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1172. ' War diaries are admissible lA evidence. 

■ The judgment of the High Court upholding the conviction of the 
appellant was challenged on the ground that that Court based its findings 
on certain War Diaries which were inadmissible in evidence. The War 
Diaries were held to be admissible and it was held that it was no ground for 
Interfering under Article 134: Singh v. SlaU of Punjab, A. l.'R. 

1967 S. C. 752. 

1173 State can appeal against (be order of Acquital. 

In State ' Government, Madhya Pradesh v. Rama Krishna Ganpalrao 
Liinsey, A. I. R. 1954 S. C. 20. the Supreme Court made certain observa- 
tions which are likely to create an impression that an application for a 
certificate would be incompetent m recard to cases where an order of 
conviction passed by the trial Court has been set aside by the High 
Court on appeal. The said case had come to the Supreme Court under 
Article 136 by special leave and on the merits the Court came to the con- 
decision that no case had been made out for interference by the Court with 
the order passed by the High ^urt wbi^ was under appeal. Though the 
matter arose under Article 136, even so the Supreme Court referred 
to Article 134 and observed that Articte. 134 does not provide 
for an appeal from a judgment, final order, or sentence in a criminal pro- 
ceeding of a High Court if the High Court has on appeal reversed an order 
of conviction of an accused person and has ordered his acquittal. 

Reliance was placed on Section 417 of the Criminal Procedure Co^e, 
and it was held that crder of acquittal is final subject to Article T36 
of the Constitution. 

But the swerp of the relevant words used in Article 134(1) (c) being 
very wide it is hardly necessary to look for any separate provision in the 
Constitution which would correspond to S. 417 Criminai Procedure Code. 

In Shantiranjan Majundar's Case Cri. Appeal Ho. 21 of 1960 dated 
14-9-1964 S. C. the Supreme Court was> again dealing with an application 
brought before it under Article 136 by special leave and ^considering the 
meri's of the appeal, incidentally, relereoce was made to the earlier 
decision of the Court in Limsey's ease, A. I. R. 1954 S. C. 20 (Supra) and it 
was observed that the order of acquittal made by tbp High Court is final 
subject however to the over riding powers of the Court under Article 136 
of the Constitution. 

Both these Cases were considered in Stale of U. P. v. R. 6. Aggarval 
A. I. R. 1966 S.C. 1135 and dissented iroia. 

The true legal pe^ithn trbicb eojerges bov as a result at the decision 
in R. B. Aggarxral’s case A. I. R. 19^ &C. 1135 is that if an accused person 
is convicted by the trial Court and on appeal to the High Court, his conviction 
is set aside, the State is entitled to apply to the High Court for certificate 
under Article 134 (I) (c). Such an application cannot be rejected in limine on 
the ground that it is incompetent, it has to be entertained and considered and 
decided on the merits: State of V. P, v. R. B. Agarmal, A.I.R. 1965 S.C. 1135 
at page 1137. Semilar observations were made in the case of Slate of Punjab 
V. Shadi Lai A. I. R. I960 S. C, 397. 
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fine. Indeed in that case the Supreme Court proceeded on the basis t^t 
there was no statutory provision applying to the case. It was observedJ 
•Even in the ab'ence of any statutory provision, we have held, ...... 

that thj High C^rt has the power to determine the 

case even alter the death of the convicted person, if there was 
a sentence of line also imposed on him, because that sentence 
affects the property of the deceased in the hands of his , legal 
representatives." 

A sentence of fine affects property and it is immaterial that the case 
is taken further up in appeal or in revision. If it is just and proper to 
continue the heaing in one case alter the death of the accused, it would 
be equally so in the other case. 

The principle on which the hearing or a proceeding may be continued 
after the death of an accused would appear to be the effect of the sentence 
on his propertv in the hands of his legal representatives. If the sentence 
elfects that property, the legal representatives can be said to be interested 
in the proceeding and allowed to continue it : Bandoada Gajapalh Rto 
v. StaU, A.I.R. 1964 S.C. 1645. 

1171. Criminal case against a Government Servant, merey because 
legal representatives may get salary does not give them a ri,,bt to 
continue the appeal after death of accused. 

It may be possible that if the sentence U set aside that may assist the 
legal representatives in their effort to obtain the full salary to which the 
deceased's estate would have been entitled. But the effect of the sentecce 
imposed in the case being set aside would not directly entitle the Irgsl 
representatives to the salary. They will have to obtain necessary^ orders 
from the Government for the purpose. The seting aside of conviction will 
not automatically follow the necessary orders from the Government. For 
these reasons the Supreme Court held the case does not require that the 
legal representatives of the deceased convict should be permitted to con* 
tinue the appeal. 

The decision given in Pranarrili’s Case, (1959) Supp (1) 

Supreme Court Reports 63 : and ' Prilam Singh v. StaU. 1950 
S.C.R. 453 were distinguished. It was held that on a the parity 
of reasoning in these cases the legal reperscnlatives could not carry on the 
appeal in the case of Bandoada Gajpaihi Rao. The question whether 
in the absence of any direct injury to the living, every criminal proceed- 
ings must come to an end after the death of the accused whether before his 
conviction or after was not decided but it was held that there must always 
be some discernible reason for permitting another person to continue ao 
appe^ whether civil or criminal after the death of the appellant. An ap- 
peal is not a heritable asset and does not devolve as a matter of course 
upon an executor or an heir. Even under the Civil law an express provision 
is required for substitution of an other person in the place of the person 
“Sceased before the appeal can be continued and this again is subject to whe- 
ther the cause of action survives or not. The same principle is again to the 
fore front in section 45>1 Criminal Procedure Code when it allows an appeal 
in respect of fine to be continued but not appeals involving imprisonment. 
Toe intention there too appears to be to afford only these pirsons a right 
whose interests are directly jeopardized by the judgment. In so far as 
perMnal puntshment,(other than a fine is concerned), that stands dissolved by 
by the death of the offender and an appeal to get that punishment set aside 
infmetuous and abates z Bandoada Gajapalhu v. Stale A.I-f^* 
1964 S.C. 1645. 
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may m its discretion grant special leave to appeal froiD any judgment, 
decree, determination, sentence or order ui any cause or matter passed or 
made by any Court or tribunal in the tenitoiy of India. This Article 
applies to all matters whether civil or criminal. 

PRELIMINARY 

1176. Article 136 is not subject to any Statute. 

The provisions of the Act of legislature are subject to the paramount 
law as laid down in the Constitution. Article 136 of the Constitution, un- 
der which the Supreme Court grants special leave to appeal cannot be read as 
subject to the provisions of the Act. The provisions of the Act of the legis- 
lature must be read subject to the over-riding provisions of Article 136 of 
the Constitution. Therefore whatever finality may be claimed under the 
movisioDS of the Act regarding any order passed under it, it must necessari- 
ly be subject to the result of ths determination of the appeal by special 
leave ; /. G. Ntaiigation & . Rly Co„ v- TAtir Workmen A.I.R. I960 S.C. 
219. 

Where the law provided that the decision of the tribunal shall be by 
the majority of the members sitting and shall be final it was held that 
this provision about the finality of the tribunal’s decision cannot affect 
jurisdiction oi Supreme Courl under Article 136 of the Constitution : Bnigtirh 
Jute Mills V. EasUrn Rly, A.I.R. 1958 S.C. 525. 

1278, Scope of Articles 136-Supreae Court ^is ODl • regular Court 
of Appeal. 

The Supreme Court is not a regnlar Court of appeal against (he order 
of Tribunal The scope of its power under Article 136 of the (institution 
ris-a.vis an'ards of tribunals is stated in Bengal Chemical and Pharmaceuti- 
cal uorks Ltd, Calcutta v. Their Workmen, 1959 Supp. (2) S, C. R. 136, 
ithere the Court observed ; 

“Article 136 of the Constitution dors not confer a right of appaal 

- to any party from the dedsioo of any tribunal, but it con- 

fers a discretionary power on the Supreme Court to grant 
special leave to appeal from the order of any tribunal in the 
. territory of India. It is implicit in the discretionary power 

that it cannot be exaustH-ely defined. It cannot obviously 
' be so construed as to confer a right to a party where he 
has none under the law. The Industrial Disputes .Act is in- 
tended to be as self-conlained one and it seeks to achive 
social justice on the basis of collective bargaining, concilia- 
tion and arbitration. Awards are given on circumstances 
peculiar to such dispute and the tribunals are, to a large 
extent free from the restrictions of technical consideration 
imposed on Courts. A free and liberal exercise of the power 
under Article 136 may materially affect the fundamental 
basis of such dedsioa, namely; quick solution to such dis- 
putes to achieve industrial peace. Though Article 136 is 
couched 'in widest terms, it is necessary for this Court to 
exercise its discretionary jurisdiction only in . cases where 
awards are made in violation oi the principles oi natural jus- 
tice causing substantial and gave injustice to parties or 
raising an important principle of industrial law requiring 
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1174 Detei tion order revoked during the pendency of appeal— 
lew order passed-Detention can will be examined when legal ques- 
tions are involved , , . i 

An objection was raised on behalf of the State to the heanog oi 
of the appeals on the ground that the orders under which the detenus 
were detained and which Were under consideration in the appeals hao 
been revoked by the State Government and fresh orders rf detention 
had been passed and in consequence the appeals had become infruc- 
tuous. Reliance was placed on the decision of the Federal Court In 
Kesh&v Talpade v. Empstof, 1914 F. C. R S7 ; A. I. R. 1944 F. C. 24. 
where the detenu was relersed during the pendency of appeal before 
the Federal Court. It was said before the Federal Court that even 
though the detenu had beent released and no order could thereafter be 
made on the habeas corups appUcacion the Court should pronounce 
an opinion on the correctness of the High Court judgment which the 
Federal Court refused to do and dismissed the appeal on the ground 
that no order in the appeal, could be made after the release of the dt- 
tenu. Generally speaking no useful purpose would be served by the 
appeal Court deciding the appeal in a habeas corpus matter where the 
detenu has been released before the appeal comes up (or final hearing. 
But if the eaiUei order of detentiott which is under appeal has been 
revoked by the Government on the ground of a technical defect and 
a fresh oraer oi deteation is passed on the same date and the detenus 
were immediately re-arrested after their release from jail under the fresh 
order of detention there Is no bar to hear the appeals on merits. In the 
Fedral Cc urt case the detune was relased on the same date leading to his re 
arrest. In the present case though technically the detenus were released be- 
fore the hearing of appeals but in substance they were under detention 
when the appeals came tor final hearing, thereiore the points of law 
raised by them against the earlier order of detention applied equally 
to the- fresh order of detention. It was said that the detenus intend 
alter the emergency to sue for damages lor false imprisonment and 
the order of the Bombay High Court would stand in their way in case 
such a suit is brought and therefore an authoritative pronouncement on 
the questions of law raised should by made be the Supreme Court in 
the appeals even though technically the order out of which the appeals 
had arisen had been revoked. The Supreme Court came to the con- 
clusion that the circumstances of the case before it were dfferent from 
the circumstances in Keihav Talpade's case (Supra) and therefore it 
would be in the interests of justice to decide the points raised in the 
appeals. It was held that there is nothing to preclude the Supreme 
Court from deciding the appeals even though the order from which 
the appeals had arisen bad been revoked though ordinarily the Supreme 
Court would not do so. But in view of the fact that the detenus had 
not been finally released and were still under detention under a fresh 
order of detention under the roles and that the points raised in the 
appeals were of general imporlance and ware to arise in many ca'cs, 
the Supreme Court overruled the priloninary objection and heard the 
case on merits ; Godavari v. Stale of Maharashlra, A. I, R. 1964 S. C. 1I2S. 

APPEALS BY SPECIAL LEAVE - 
{Article J36i 

1175. General 

Under Article 136 of the Constitution of India, the Supreme Court 
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the purpose of article 136. A tribunal, adudication where of is subject 
to appeal, must beS'd‘'S btiog under a duty to act judicially, be a body in- 
vested With the judicial power of the State ; Jaswant Sugar Mills v. 
Lakshmi Chand A.I.R. 1963 S. C ^ 677. 

1182 No failure of justice. Article 136 cannot be invoked i 

Should the Court interfere under Articie 136 of the Constitution, when 
it is satisfied that there was no failure of justice ? The Supreme Court 
refused to interfere and did not go into the question of jurisdiction on the, 
ground that the Court could refuse interference unless it was satisfied that> 
the justice of the case required it; A. M. Allison v. B. L. Sen (1957) 
S.C.R. 359; Similarly if the Court is not satisfied that the justice of the 
case.requires interference in the circumstances, it should refuse to interfere 
with the order of the High Court dismissing the writ petition; Balwant 
Rai V. Af. N. Nagrashna, A. I. R. I960 S.C. 407 

1183. Certificate by High Court cancelled special leave granted ' 

Where the Supreme Court held that the certificate of fitness granted by 

the High Court, does not satisfy the requirements of Art. 134(1) (c) of the 
Constitution, the appeal on such a certificate was dismissed in limine; but 
the Court in order to satisfy it whether there are such grounds as would 
justify the Court in granting special leave to appeal to the Supreme Court, 
if the appellant had approached the Cotirt in that behalf examined the 
record of the case and granted special leave; Khushal Raj v. StaU of 
Boffibay, A I. R. 1958 S.C. '22. 

If the certificate is defective, it is open to the Supreme Court to grant 
special leave. In a case in which, having regard to.the circumsfance of 
the case, special leave would have been granted if the appellant had the 
occasion to file such an application, the Supreme Court granted special 
leave assuming that the certificate granted in the case was defective: 
Pershadi v. U. P. Stale. A. I. R. 1957 S.C. 

1184. Decisions of Privy Council may be useful while exercising 
power under Article 136 

Though the Supreme Court is not bound to follow the dectssion of 
Privy Council too rigidly because constitutional and administrative 
reasons which sometimes weighed with the Privy Council need not weigh 
with the Supreme Court yet some of those principles are useful as 
furnishing in many casees a sound basis for invoking the discretion of 
the Supreme Court in granting special leave. Generally speaking the 
Supreme Court will not grant special leave, unless it is shown that 
exceptional and special circumstances exist, that substantial and grave 
injustice has been done and that the case in questiou presents features 
0 / sufficient gravity to warrant a review of decision appealed against.; 
Prilam Singh v. The Stale. A. I. R. 1950 S. C. 169. 

1185. Special leave when (o be granted if the procedure {aid 
down in a statute is sought to be by passed 

In Chokkani's case (1961) 43 I. T. R. 493 the attempt was two by- 
pass the decision of the High Court on a question referred to the High 
Court for decisisn. It was held that the Supreme Court would not 

allow the High Court to be by passed, and that an appeal from the 

decision of the Tribunal in the circumstances was incompetent. A simi- 
lar view was again expressed in two atbec cases viz. Indian Afiuninium 
Co. Ltd. V. Commr, of Income Tax, 1962 S- C. R. 1619 and Kanhaiyalal 

Lokia V. Commissioner Income Tax A- 1- B. 1962 S. C, 1328. la all Ibe 
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elucidation and fioaldtcision by this ^ ;?’‘!St 

S other enceplional or special circumstances which merit 
the consideration of Ihb Court. 

Ta, wage snructutc unless some general ^inciplcs are ‘“volved 
It mav be that in' the facts of some <tf the appeals a 

n,ay be dSovered but the Court reaffirvd 

Se case of Hindustan AnMcs v. .JKcr^n A.I.R. 1967 S.C. 95^. 

‘I' 1178. Scopeof article 136 in proceedings armng out of appbca 

und« moved for the exercise of its power of ” 

denJunde W 227 and it isopm the Supreme Court m appeal to exer 

Che the same power ; TAmrv.S/ii/co/Moiriis A.I.R. 19o7 S.C. 612. 

1179. Scope .of Article 136 dors not depend on order gran 

Ing tlje exercise of the power under Article 

be made to depend upon the appellant obtaining the special leave 
the Supreme Court lor two reawns viz (I) at the s‘ 5 S«^cn leave 
eranied the Court may not be m full possession of all materW ctf 
lurnltances to malie up its mind and (il] the order is only in 
one made in the absence of the respondent. The principle to be ap^ 
plied in cxcercUing the power of interference wuh the award of trtci 
nals does not depend cn the fact whether the question arises at the tim 
?JeaJpealis disposed of. It would be illogical to apply t^wostand«dsW 
different stages of the same case. Ihisvicw wasexpiessed by the Suprem 
Court iu Prilm Singh v. Ths Slaie of Madras. 1950 S. C. R. 453 . Hem jaj 

y Stale of Ajmer. ikiS.C.'R.im z Sadhu Singh v. Stats of Pefsu. 

air. 1951 S. C. 271 and was again reaffirmed in Af/s. B.C,oz 
]YoTksLld.v. Their Employees, A. I. R. 1959 S. C. t>33. 

1180. Scope of Article 136 in appeals arising out of article 226. 

The appellant filed a pitition under Article 226 of the Constitution i 
the High Court for quashing the order of the Financial Commissione , 
but the said petition was dismissed in lim-ne. The scope of the aPP®. 
should necessarily be coofined to the ambit of the writ petition ' 
High Court and it is therefore, necessary for the appellant before gettin,, 
leave to establish that the order of the Financial Commissioner was witno 
iurisdiction or was vitiated bv an error of law apparent on the recor . 
Gurlax Singh v. Slate of Punjab, A. I. R. 1967 S.C. 503. 

1181. Every decision of an authority required to act judicially is not 
subject to appeal under article 136. . Tviai. 

Every decision or order by an authority under a duty to act jutuci 
ly is not subject to appeal to the Supr.{rae Court. Under Article 
appeal lies to the Supreme Court from adjudication of Courts andtribuaa 
only. Adjudication of a Court or tribunal must doubtless be judica » 
but every authority which by its constitution or authority specially co ' 

ferrtd upon it is required- to act judicially is not necessailry a tribunal 
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th« leave to appeal granted even at the time of hearing of the appeal 
la Haattarain v. Badri, A. I. R. 1963 S. C. 1553 Gajeadragadkar J. 
apealai^ for the Court observed : 

** It is of otmost importance that ia milring material statements 
aod setting forth grattads ta applfcatioos for special leave 
care must be taken not to make any statements which are 
inaccurate, untrue or jaideading/' 

,1a this case the Court revoked the leave granted because the appel- 
lant had made certain inaccorate and misleading statements in his 
X>etition for leave to appeal to the Coort- Those statements w -re in the 
view of the Coart misriprssiat»tioai of fact tad ths Caart biiag sttis- 
fied that the appellant had deliberately made those misleading and un- 
true statements revoked the leave. In ai'Jther case which w is brought 
to the C'inrt with special leave S. R. SkeHy v. Pkirosrshjh ^ussgrranji, 
C. A. Ko, 133 of 1963 dated Sth April, t963(SC} where an attempt was made 
by the appellant inths petition fir special leave to value the property 
in dispute at more than Rs. 20.003/- when in fact be had valued the 

same-tmperty in another litigation at Rs. 5 )0/>. The Court ia revoking 

the l^ve observ'ed > 

'*7116 appellant deliberately chose to inflate the valuation of 

^e property so as to obtain the special leave. We have 

so doubt that if this Court bad been apprised of the 
true valoatioa which according to the appellant himself 
was only Rs. 300/* this Court would not have granted 
the special leave. We cannot therefore, condone this 
deliberate attempt to mlsleid the Court in respect of a 
very material question namely the value of the property 
in dispute '■ 

These decisions were referred to in a latter case reported as Rajabhai v. 
rasaiev. A. L R. I9&4 S. C, 315. 

The court Is not bound to grant special leave meiely because it is 
asked for. A party who approaches tbe Court knowing or having rea- 
son to believe that if the true facts were brought to its notice the Court 
would not grant special lea^'C withiolds that information and persuades 
tbe Court to grant leave to appeal is guiify of conduct forfeiting all claims 
to the ei^erclse of diso'etion in his favour. It is the duty of the party ap- 
proching'tLe Court to state facts whidi may reasonably have a Eiearing 
on the exercise of the'discretionary powers of the Court. Any attempt to 
withhold material information would result in revocation of the order, 
obtained from the Court. 

It is wrong to say that the duty of an applicant for special leave to the 
Court is discharged when he merely summarises the judgment of the Courts 
below and relief on the footing that the findings are correct, when to 

his knowledge the findings cannot be sustained and Uie findings have been 
so recorded because the Courts below have been misled on accoimt of 
representations fcr the making of which he was either directly or indirect- 
ly responsible : Aajihai v.Vit^ucv, A.LR. 1964 S.C. 345. 

I1S7. Reason for dismUsal of application special leave need not 
be given. 

It is cot the practice of the Supreme Court to give reasons for the dis- 
missal of an application for special leave: 31/5 Associaied T^tbcxeUt v. 
CvjarmaJ, A.LR. 1957 S.C. 742. 
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thrfe cases reliance was placed by the appell^ts to get sp«ial leave 
upon the decisions of the htiprcine Conrt in DhaheiViart CcUon MiUi 
Ui. V. CommsiioncT of Incomt Tax (1955} 1 S. C. R. 941 and BaldeV 
Sinch’t case (19(0) 41' 1. 7. R. 605. It was pointed out by the Court 
that the two cases relied upon were decided on the special circumstan* 
ces existing there. ‘In the first- there was a question of breach of the 
principles of natural ]‘u«ic# which c.wild not be 'raised otherwise than 
by an appeal with the special leave of the Court. In the second 
case, it was pointed out that limitation was lost by the party though 
no fault of his m as much as a letter was unduly delayed , inpost. 

In the case of Comtaiiatwef ' v. A'alionaf Fitianee Ltd., A. I. U. 1963 
S. C. 835 it was held that the special circumstances which 'justified 
the grant ol special leave in Batdev SmgA's case (1960) 40 I.\ T. R. 

605 existed. In that case there was a combination of circurosfancis 
which held the filing of the application a day late but in circum- 
stances showing that the default was not due to any negligence on the 
part of the Commissioner of Income Tax. The receipt of the notice on 
July, 14 was admitted, but the affixing of the date stamp on the 
16th was due to the failure of the clerk to deal with the notice on 
the 15th because be fell ill and bad to leave the office. The Court 
came to the conclusion that it is ditficult to say that the Commissioner 
ol Income Tax was negligent and the negligence, if any on the paitpf 
the clerk in putting a wrong date stamp is excuseable if one considers 
Illness and bis absence from the office on tbe 15tb. It was held 
the cas^ comes within the mleof BaUtv Sindh’s cast (1950) 46I.T.Lll. 
60S and an appeal direct totbeSupreme Court from the Tribunal's orcLUt 
was held to be ]ust3ied by the special circumstances because no decision « 
tbe High Court was held to be by passed and becaose tbe decision 4 'I 
tbe High Court related to the correctness of the decision of the tnV'- 
bunal on the question of limitation which was not a question which tvaAS 
sought to be raised in an indirect wav by the present appeal : Co««-v 
im'ssiofief of Income Tax v. Ro/iojijI Finance Lirmtti A. I. R. 1963 fc\ 
S. C.835. % 

An appeal direct from the order of the Tribunal must be dismi'ssrd \ 
because Supreme Court does not except in exceptional and special cir- ' 
cumstances, exercises its power under Article 136 of the Constitution in 
such a way as to by pass the High Court by entertaining an appeal 
direct from the order of the Tribunal and thereby ignore the decision 
given by tbe High Court : I. T. Commissioner Ahmedabai v. Lakhirain 
Ramdas, A. I. R. 1967 S. C. 338. 


1186. Attempt to mislead the Court -Leave may not be granted 
and if granted may be revoked 

The exercise of the jurisdiction of the Court under Aiticle 
136 of the Constitution is discretionary. It is exercised sparingly and in 
rxceplional casts, when a substantial qutstion of law falls to be deter- 
mined or where it appeais that inleifettuce by the Court is necessaiy 
loremedy strious injustice. A parly who approaches the Court in' ohing 
the exercise of the tverriding discretion of the Court must come with 
clean hands. If there appears on bis part any attempt to over reach 
or mislead the Couit by false or notiue statements or by with-holding 
tme infoimaticn which would have a bearing cn the question of exer- 
cise of the discretion, the Court would be justified in refusing to exer- 
cise the discretion or if the discretion has been exercised in revoking 
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Court teing judicial, i.e. as the Court does not exercise administrative 
"or executive powers the determination or order sought to be appealed 
• from must have the character of a judicial adjudication: Jaswanl Sugar 
Mills V. Lakshmi Chattd, A. I. R. 1963 S. C. 677. i 

, 1191. Admmstrative and Judicial decision, distinction 

■ The question whether a decision is judicial or is purely administrative, 
molten arises when jurisdiction of the superior Courts to issue writs ’of 
cettioraii is invoked. . Often the line of distinction between decisions: ’Judi- 
cial and administrative is thin; hut the principles for ascertaining .thp true 
character of the decisions are well settled. A judicial decision is‘ not 
always the act o{ a judge or a tribunal invested with power to determine 
-questions of law or fact, it must however be the act of a body or authority 
invested by law with authority to determine questions or disputes affecting 
'the rights of citizens and is under a duty to act judicially. A judicial 
decision always postulates the existence of a duty laid upon the authority' 
to act judicially. Administrative authorities are often invested with' 
authority or power to determine questions, which affect the rights of 
citizens. The authority may have to, invite objections to the course of 
action proposed by him; he may be under, a duty to hear the objectors 
and his decision may seriously affect the tights of citizents but unless, in 
a^iving at his decision he is required to act judiciallv, bis deci'siou will 
be executive or admioistiative. Legal authority to oetermine question, 
questions aSectjug the rights of citizens, does not make the determi- 
nation judicial: it is the duty to act judicially which mvests it with that 
character. What distinguishes an act judicial from administrative is 
therefore the duty imposed upon the authority to act jndiciaUy. 

To make a decision or an act judicial 'he following criteria must he 
aatisified * 

(t) it is in substance, a determination upon investigation of a 
question by the'applicalioh of objective standard to facts 
found in the light^f pre-existing legal rules; 

(ii) it declares rights or < -Imposes, upon parties obligations 

affecting their civil rights; and 

(iii) . that the investigation is subject to certain procedural 

attributes contemplating an opportunity of presenting its 
case to a {party, ascertaimnent of [facts by means of 
evidence if a dispute be on questions of' fact and if the 
dispute be on question of law on the presentation of legal 
argument, and a decision resulting in the disposal of the 
matter of findings based upon those questions of law and ' 
fact: Jas^tant Sugar Mills v. Lakshmi Chand, A. I. R. 1963 
, , S-C. 677. 

1192, Tribunal and Court compared 
Tribunals wh'cfa fall within the purview of Art 136(1) occupy a 
special position of their own under the scheme of our Constitution. 
Special matters and questions are entrusted to them for their decisioa 
and in that sense, they share with the Courts one common characten's- 
tic, both the Courts and the Tribunals are "constituted by the State and 
are invested with judicial as distinguished from purely administrative 
or executive functions: Durga Shankar Afekla v. Raghuraj Singh, 1955- ‘ 

I S. C. R. 276. They are both adjudicating bodies and they deal with 
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COURT OR TRIBUNAL WITHIN THE TERRITORY OF INDIA . 

1188. Pondicbeny before mergernofcoTered. /■,' 

In order that the Supreme Court may have jurisdiction to entertain 
an appeal it is a pre-requisite that the C'mrt or Tribunal from whose lU^S' 
ment or order the appeal is preferred should be one in the territory of lud'*. 
Pondicherry was not part of the territory of India before its merger, with 
the consequence that the- Chief Coimnissioner is not "a Court or Tribunal 
ia the territory of India” and the ^preme Court would have ijo jurisdic- 
tion in the absence of any legislation by Parliament under Article 137 {)) 
to entertain appeal by special leave: MassJian Stihib v, Chitf Commissioner, 
A I. R. 1963 S.C. 533; Maslhgn: Sahib v. Chief Commissioner, 1962 2 SCA 
401. 

Similarly special leave to appeal to Supreme Court cannot be panted 
from an order which was passed by the appellate authority in Pondicherry 
under the Motor Vehicles Act, 1939 : K. S, Romamu^thy v. Chief Commis- 
sioner Pondicherry, A.l.R. 1963 S.C. J464. 

1189. Territory of Nizam before 26-1-1950 not territory of India- 

Under Article 136 the Courts which passed judgments or sentence 
must be Courts within the tenitory of India. The tenitory of the Govern- 
ment of the Nizam was never the tenitory of India before 26th of January, 
1930 and, therefore the judgment and sentence passed by the High Court 
of H. E. H* the Nizam on the 12th, 13tb and 14th December, 1949 cannot 
be considered as judgments and sentence passed by a Court within the 
territory of India. 

The Supreme Court had no jurisdiction to entertain the petitions 
for special leave to appeal against such judgments of the High Court of 
Hyderabad under Article 136 of the Constitution. An ommissions to pro- 
vide for such a relief in the Constitution cannot be remedied by the Supreme 
Court and assumption of jurisdiction which is not warranted by {the cfear 
words of 136 will be tantamount to making legislation by the Supreme Court 
which is never its function to do. 

The right, if it did not exist before 26th January, I3S0, can be legti- 
mately construed as newly conferred by Article 136 and such construction 
does not give rise to any anomaly. The judgments were pronounced and 
sentences were passed in all the matters before the Supreme Court by the 
High Court of Hyderabad, which was m the territory ol H. E. H. the Nizam 
and which temtorv was not the territory of India before 26th of January, 
1950 and as those judgments were passed before the Constitution came into 
force they do not fall within tfac class of judgments against which special 
leave to appeal to the Supreme Court can be asked for under Article 136. 
Janardhan Reddy v. The State. A. I. R. 1951 SC 127. 

1190. Determination aod Order meaning of 

The expression 'determination* in the context in which it occurs in 
Article 136 signifies an effective expression of opinion which ends a contro- 
versy or a dispute by some anttority to whom it is submitted under a 
valid law for disposal. The expression •'order” must have a'so a similar 
meaning except that it need not operate to end the dispute. Determina- 
tion or order must be judicial or judicial,. Purely administrative or 
executive direction is not contemplated to be made the subject matter of 
appeal to the Supreme Court. The essence of the authority of the Supreme 
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1194. Ceottal Bo«rd of Reveooe ifl Tribunal 
It is clear that befoie an appeal can be entertained in the Supreme Court 
under Article 13H, ttfo conditions have to be satHfied, the order isi’ 
pugned must be an order oi a jadicUl or quasi-judicial character and 
should not be purely an adminuirative or executive order, and the 
said order should have been passed either by a Court or a Tribunal In 
the territoiy o{ India. It is difficult to lay do<vii any definite or pre* 
cise test for determining the character of a body which is called upon 
to adjudicate upon ruatters brought before it. Sometimes in deciding 
such a question. Courts enquire whether the body or authority whose 
status or character is the subject matter of the enquiry, is clothed with 
the trappings of a Court. Can it compel witnesses to appear before it 
and administer oath to them, is it required to follow certain rules of 
procedure, is it bound to comply with the rules of natural |ustice, in 
other words is the approach which it is required to adopt judicial or 
quasi-judicial approach i If all or some of the important tests in that 
behalf are satisfied the proceedings can be characterised as judicial 
proceedings and the test of trappings may be said to be satisfied. But 
apart from the test of trappings, another test of importance is whether 
the body or authority had been constituted by the State and the State 
has conferred on it its inherent judicial power. If it appears that 
such a body or authority has been constituted by the legislature and 
on it has been conferred the State's inherent judicial power, tbat 
would be a significant, if not a decisive indication that toe said body 
or authority is a Tribunal. On the consideration of the scheme of the 
Act, the nature of the proceedings brought before the appellate and, 
the revisional authorities, the extent of (he claim involved, the nature, 
of the penalties imposed and the kmd of enquiry which the .Act con* 
templates, it was held that the Central Board of Revenue constitute, 
a Tribunal witnin the meaning of Article 136 of the Constitution,' 
because they are invested with the judicial power of the State and are. 
required to act judidaily : Indo C/titui Steam ^farijadon v. Union o/ Ittdia, 
A. 1. R. 1961 S. C. lUO. 

1195. Central Govemineot exercising power under Companies 
Act, is a Tribunal. 

In Harinagar Sugar Mills Ud. v. Shyam Sunder JhHujhunieala,'J962 
5.C.R. 339 the question raised btfore the Court was whether the Central Go- 
vernment while exercising the powers under section 111 (3) of the Companies 
Act. 1959 (No. 1 of 1936) is a Tribunal within the meaning of Article 136, or 
not. In dealing with this question the Court first enquired whether, 
while exercising Its powers under Section 111 there was a lis or dispute bet- 
ween the contesting parties relating to their civil rights, and the Central 
Government was invested with the power to determine that dispute according 
to law. This dispute was in regard to the claim madeby a transieiee oi a 
company's share to have his transfer registered in the Company’s register, 
and the view which the Court took was that when such a dispute goes before 
the Crntral ‘'Government under Section 111, it has to consider and 
decide the proposal and the objections in the light of the evidence, arid no.t on 
grounds of policy or expediency and the Caurl lam* to the coaclosioa that 
the Central Government is a Tribunal under Article 136 of the Constitution ; 

1 196, Central Government exercising power under Mineral Rules 
acts as Tribunal, 

In Shivji Hathulhai v. Union of India, 1960 2 S.C.R. 775 it was held 
tbat the Central Government exeiciriag power of reivew under Rule 54 of 
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and finally detennine disputes between parties which are entnisted to 
their jurisdiction. The procedure followed by the Courts >s regularly pre* 
scribed and in discharging their functions and exercising their powers, 
the Courts have to conform to that procedure. The proceduie whi* 
the tribunals have to follow may not be so strictly prescribed, ►'Ut the 
approach adopted by the both the Courts and the tribunals- is substan* 
tially the same, and there is no essential difference between the func- 
tions that they discharge. As in the case of Courts, so in the case of 
tribunals, it is the State's inherent judicial power which ^ has been 
transferred and by virtue of the said power, it Is the State's inherent 
function which they discharge. Judicial functions and judicial powen 
are one of theessen'ial attributes of a sovereign State> and on consi- 
deration of policy, the State transfers its judicial faijctions and powers 
mainly to the Courts established by the Constitution ; but that doas 
not affect the competence of’.tne ^ute. by appropriate mea-ures. to 
transfer a part of its judicial ; powers and functions to tribunals by 
entrusting to them the task of ^adjudicating upon special matters and 
disputes between parties. It is really not possible or even esp’dient to 
attempt to describe exhaustively the features which arc' comnon to the 
tribunals and the Courts, and features which are distinct and separate. 
The basic and the fundamental feature which is common to both the 
Courts and the tribunals is that they discharge judicial functions and 
exercise judicial powers which inherently vest >n a sovereign State : 
Afsoeiaiei Ctmenl Coiitpanits v. P. N. Sharnut, A. I. R. 1965 5. C. 1595. 

1193. Central Board of Revenue U not a Court 
Jaifaqbool Hussdin v. SUUtof Bombay, 19i3 5. C. R. 730 at page 
742 while dealing with the impact of the confiscation of goods under 
the relevant provisions of Section 167 of the Sea Customs Act on the 
question cl the constituth nality of a subtequrnt pioseculicn launched 
agaiwt a person whose gccds tad be<n tcrfuralcd, the Supreme Court had 
occasion to consider the effect of the order of confiscation in relation to 
the provisions of Article 20 of the Constitution, and it was held that 
the proceeding before the Sea Customs Authorities under the Act was 
not a prosecution and the order of confiscation was not a punishment 
inflicted by a Court or Judicial Tribunal \vithui the meaning of Article 
20(2} and so, the impugned prosecution was not incompetent or invalid. 
It would thus be seen that one of the points which the Supreme Court 
had to consider in that case was whether the Oillector who had passed 
the order of confiscation was a Judicial Tribunal within the meaning 
of Article 20 and the answer lendertd by the Court was in the nega- 
tive, In giving this answer, the Court had observed that the Customs 
Officers are not required to act judicially on legal evidence tendered on 
oath and they are not authorised to administer oath to any witness. 
The appeals, if any, lie before the Chief Customs Authority, which is 
the Central Board of Revenue and the power of revision is given to 
the Central GoVOTment which cert^ly Is not a judicial authority. 
The last observation is purely in the nature of an obiter observation, be- 
cause the status of the Central Board of Revenue did not fall to be 
considered in that case, but all the same it is no longer open to doubt 
that the Customs Officer is not a Court though in adjudi- 
cating upon matters under Section 167 of the Sea Customs he has to 
act in a judicial manner. The Central Board of Revenue is not a Court 
, within the m aning of Article 136 : Inio China SUam Nartsalion Co. v. 
i Union of India, A. I. R. 1964 S. C. 1140. 
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11^4. Ceatnl Board of Revooae is Tribtmal 
It is clear that before an appeal can be entertained in the Supremo Court 
under Article 15H, two conditioas have to be satisfied, the order im* 
pugned must be an order of a judiciat or quasi'jadicial character and 
should not be purely an administrative or executive order, and the 
said order should have been passed either by a Court or a Tribunal in 
the territory of India. It is difficult to lay down any definite or pre- 
Cise test for determiaini the character of a body which is called upon 
to adjudicate upon raatters brought before it. Sometimes in deciding 
such a question. Courts enquire whether the body or authority whose 
status or character is the subject matter of the enquiry, is clothed with 
the trappings of a Court. Can it compel witnesses to appear before it 
and administer oath to them, is it required to follow certain rules of 
procedure, is it bound to comply with the rules of natural justice, in 
other words is the approach which it is required to adopt judicial or 
quasi-judicial approach ? If all or some of the important tests in that 
behalf are satisfied the proceedings can be characterised as judicial 
proceedings and the test at trappings may be said to be satisfied. But 
apart from the test of trappings, another test of importance is whether 
the body or authority had been constituted by the State and the Stale 
has conferred on it its inherent judicial power. If it appears that 
such a body or authority has been constituted by the legislature end 
on it has been conferred the State's inherent judicial power, that 
would be a significant, if not a decisive mdication that the said body 
or authority is a Tribunal Oo the consideration of the scheme of the 
Act, the nature of the proceedings brought before the appellate and. 
the revisional authorities, the extent of the claim iovolved, the nature, 
of tne penalties imposed and the k<nd of enquiry which the Act con* 
templates, it was heid that the Central Board of Revenue constitute, 
a Tfibuoal witnin the meaning of Article 136 of the Constitution,' 
because they are invested with the judicial power of the State and are, 
required to act hidicizUy : /nJo China SUart JVarigation v. UniOH of India, 
A. 1. R. 1961 S. C. 1140. 

1195. Central GoTeromest exercisiog power under Companies 
Act, is a Tribunal. 

In Harinagitr Sugar Mills Lid. V, Shyam Sunder JAMujAui>wala,-I962 
S.C.R. 339 the question raised before the Court was whether the Central Go- 
vernment while exercising the powers under section 1(1 (3) of the Companies 
Act, 1959 (No. 1 of 1956) is a Tribuoal within the meaning of Article 136, 
not. In dealing with this question the Court first enquired whether, 
while exercising its powers under Section 111 there was a lis or dispute bet- 
ween the contesting parties relating to their civil rights, and the Central 
Government was invested with the power to determine that dispute according 
to "law. Tn'is dispute was in regard to the claim made by a transferee oi a 
company’s share to have his transfer registered in the Company’s register, 
and the view which the Court took was that when such a dispute goes before 
the Ccnfral ’'Govemment under Sect»oit III, it has to consider and 
decide the proposal and the objections in the light of the evidence, aitd not on 
grounds of policy or expediency and the Ciurt •a-n ■ to the coociusioa that 
the Central Government is a Tribunal under Article 136 of the Constitution : 

1196. Central Government ezeccisiag power under Mineral Rules 
acts as Tribunal 

In Shivji NalhubJiai v. Union of India, 1960 2 5.C.R. 773 it was held 
that the Central Government exercising power of reivew under Rule 34 of 
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and finally dctenninc dispuUS betwaen parties which are entrusted to 
their jurisdiction. The procedure followed by the Courts 's regularly pre- 
scribed and in discharging their functions and exercising their 
the Courts have to conform to that procedure. The proceduie whia 
tie tribunals have to follow may not be so strictly prescribed, hut the 
approach adopted by the both the Courts and the tribunals- is substan- 
tially the same, and there is no essential difference between the func- 
tions that they discharge. As in the case of Courts, so in the case of 
tribunals, it is the Slate’s inherent judicial power which lip been 
transferred and by virtue of the said power, it is the State’s inherent 
function whici they discharge. Jndicial functions and judicial powers 
are one of theessen'ial attributes of a sovereign Stntey and oi consi- 
deration of policy, the Stale transfers its judicial fnijctions and powers 
mainly to the Courts establish^ by the Constitution ; but that does 
not affect the competence of ^pe State, by appropriate mei-ures. to 
transfer a part of its judidal'ppwers and functions {o tribunals by 
entrusting to them the task of ^adjudicating upon special mattert and 
disputes between parlies. It is really not possible or even eep-dient to 
attempt to describe exhaustively the features which are com non to the 
tribunals and the Courts, and features which are distinct and separate. 
The basic and the fundamental feature which is common to both the 
Courts and the tribunals is that they discharge judicial lanctioos and 
exercise judicial powers which inherently vest *n a sovereign State: 
Atsociated Cement Companiet v. P. S. Sherma, A. I. R. 1965 S. C. 1593, 
1193. Central Board of Revenue Is not a Court 
In .Ife^frooi Hutsain v. SlaUof Bombay, 19>3 S. C. R. 730 at page 
74£ while dealing with the impact of the confiscation of goods under 
the relevant provisions of Section 167 of the Sea Customs Act on t^ 
quesiion cf the constituti< naiity of a subsrqu<nt prosecuticn launched 
against a person vhese gccds lad hern rrrIueaUd. ihe Suptin-e Court lad 
occasion to consider the effect of the order of confiscation in relation to 
the provisions of Article 20 of the Constituinn. and it was held that 
the proceeding before the Sra Customs Authoniic* under the Act was 
not a prosecution and the order of confiscation was not a punishment 
inflicted by a Court or Judicial Tribunal within the meaning of Article 
20(2) and so, the impugned prosecution was not incompetent or invalid. 
It would thus be seen that one of the points which the Supreme Court 
bad to consider in that case was whether the Collector who had passed 
the order ol confiscation was a Judicial Tribunal within the meaning 
of Article 20 and the answer rendered by the Court was in the nega- 
tive, In giving this answer, the O.urt had observed that the Customs 
Officers are not required to act judicially on legal evidence tendered on 
oath and they arc not authorised to administer oath to any witness. 
The appeals, if any, lie before the Chief Customs Authority, which is 
the Central Hoard ol Revenue and the piower of revision is given to 
the Central Government which certainly is not a judicial authority. 
The last observation is purely in the nature of an obiter observation, 
cause the status of the Central Board of Revenue did not fall to be 
coasidered in that case, but all the same it is no longer open to doubt 
that the Customs Officer is not a Court though in adjudi- 
cating upon matters under Section 167 of the Sea Customs he has fo 
act in a judicial manner. The Central Board of Revenue is not a Court 
, within the m aning of Article 136 : Indo China SUam Narisaiion Co. v. 
j Union of India. A. I. R. I9&1 S. C. 1140. 
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1194. Central Boerd of Revenne is Trlbanal 
It 3s clear that before an appeal can be entertaiired in the Supreme Court 
under Article 13K, two conditions have to be satisfied, the order im- 
pugned must be an order of a jadicial or quasi-judicial character and 
should not be purely an administrative or executive order, and the 
said order should have been pass^ either by a Court or a Tribunal in 
the tenitory of India, It is difficult to lay down any definite or pre- 
cise tett for determining the character of a body which is called upon 
to adjudicate upon ruatters brought before it. Sometimes in deciding 
such a question, Courts enquire whether the body or authority whose 
status or character is the subject matter of the enquiry, is rfotied with 
the trappings of a Court. Can it compel witnesses to appear before it 
and administer oath to them, is it required to follow certain rules of 
procedure, is it bound to comply with the rules of natural justice, in 
other words is the approach which it is required to adopt judicial or 
quasi-judicial approach } If all or some of the important tests in that 
behalf are satisfied the proceedings can be characterised as judicial 
proceedings and the test of trappings may be said to be satisfied. But 
apart from the test of trappings, another test of importance is whether 
the body or authority had been constituted by the State and the Stale 
has conferred on it its inherent judicial power. If it appears that 
such a body or authority has been constituted by the legislature and 
on it has been conferred the State's inherent judicial power, that 
would be a significant, if not a decisive indication tbat the said body 
or authority is a Tribunal. On the consideration of the scheme of the 
Act, the nature of the proceedings brought before the appellate ao^ 
the revisional authorities, the extent of the claim involved, the nature, 
of tne penalties imposed and the k>nd of enquiry which the .4ct .coo*, 
templates, it was held that the Central Board of Revenue constitute, 
a Tribunal witnin the meaning of Article 130 of the Constitution, 
because they are Invested with the judicial power of the State and are, 
required to act jadidilly : Ittdo C/iina Skam Narigaiion v. UntOH of India, 
A. 1. R. 1961 S. C. lUO. 

1195. Central Government exercising power under Companies 
Act, is a Tribunal. 

In ffarinagar Sugar ifilh Ud. V. SAyant Sunder JhmujAuH»ala,-1962 
S.e.R. 339 the question raised before the Court was whether the Central Go- 
vernment while exercising the powers under section 111 (3) of the Companies 
Act, 1959 (So. 1 of 19S6) is a Tribunal within the meaning of Article 136, of 
not. In dealing with this question the Court first enquired whether, 
while exercising its powers under Section 111 there was a lis or dispute bet- 
ween the contesting parties reUting to their civil rights, and the Central 
Government was invested with the power to determine th^t dispute according 
to law. This dispute was in regard to the claim made by a transferee of a 
company's share to have his transfer registered in the Company's register 
and the view which the Court foot was that when such a dispute goes before 
the Ctntial 'Government under Section 111, it has to consider and 
decide the proposal and the objections in the light of the evidence, and not on 
grounds of policy or expediency and the Cwrt -aii- to the coadusioa that 
the Central Government is a Tribunal under Article 136 of the Constitation • 
Government exendsing power under Mineral Rules 

acts as UnbunaL 

.k , 2 S.C.R.775 it was held 

that the Central Government oterosing power ol reivew under Hule 54 0 / 
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the Mineral Concession Rules. 1949 against an administrative order of the 
State Government granting a mining lease was subject to the appellate juris^ 
diction of the Supreme Conrt, because the power to review was judicial 
and not administrative. Reference may be made to the decisions of the' 
Court in Jaswant Sugar Mills Ltd. Meerut v. Lakshmi Chand, A I. R. 1963 
S.C. fc77 aod Engineeting Mazdoar Sabha v. Hind Cycles Lid,. A. I- R. 1963 
s' C. 874 where the Supreme Court mentioned the characteristic of Tribu- 
nals. 

1197. Conciliation officer is not tribunal within the meaning of 
articles 136. 

Where there was no procedure prescribed for the investigation to be made 
by the concilation officer and where he is not required to sit m public ; 
no normal pleadings are contemplated to be tendered ; he is not em- 
powered to compel attendance of witnesses, nor is he rertricltd in making 
an enquirv before him he cannot be said to constitute a tribunal The Con- 
cilation Officer is again net capable of deliveiirg a deteiminative judg- 
ment or award affecting the rights and obligtUions of parties. He is 
not invested with powers similar to those of the Civil Court under the 
Code of Civil Procedure for enforcing attendance of any person and exa- 
mining him on oath, compelliog production of documents issuing commission 
for the examination of witnesses and other matters. He is concerned in gran- 
ting leave to determine whether there is a prima Jaeie case for d'smissal or 
dischage of an employee or for altering terms of employment and whether 
the employer is actuated by unfair motives. His order mearly removes a 
sratutory bau in certain eventualities lata upon the common law right of 
an employer to dismiss ; discharge or alter the terms of employment accord' 
ing to contract between the patties. The Conciliation Officer has un- 
doubtedly to act judicially in dealing with an application but he is not 
invested with the judicial power of the State ; he cannot therefore be regar- 
ded as a “tribunal' within the meaning of article 13S of the Constitution : 
Jaswant Sugar Mills v. Lakshmi Chand, A.I.R. 1963 S. C. 677. 

1198. Duty to act judicially does not clothe the authority with 
judicial power of State 

The duty to act judicially imposed upen an authority by statute 
does not necessarily clothe the authoiity with the judicial power of 
the State. Even administrative or executive authorities are often by 
virtue of their constitution required to act judicially in dealing with 
question affecting the rights of citizens. Boids of Revenue, Customs 
authorities. Motor Vehicles Authorities. Income Tax and Sales Tax Officers 
are illustrations prima ^acie of such administrative authorities who though 
under a duty to act ]udicially, either by the express provisions of the 
statutes constituting them or by the rules framed there under or by 
implication either of the statutes or the powers conferred upon them 
are still not delegates of the judicial power of the State. Their pri- 
mary function is administrative and not judicial. In deciding whether 
an authority is lequiicd to act judidally when dealing with matters af- 
fecting rights of citizens may be regarded as a tnbnnal, though not 
a Court, the principal testis to see if such an authoiity has the trap- 
ping of a Court i. e. power to compel attendance of witnesses and to 
examine them on oath, duty to follow fundamental, mles of evidence 
(though not the stiict rules of the Evidence Act) provision for irapos- 
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REVOCATION OF LEAVE 
1201. Leave can be revoked. 

There can be little doubt that even in ca«es where special leave has 
been granted at the ex-parte hearing of the matter on the petition of the 
appellant for special leave, the respondent can at the final hearing raise a 
preliminary contention that special leave should not have been granted: 
Inio China Nuiigalion Co, v. Jasjit Stngh, A.LR. 1964 S.C. 1140. 


In Balioia Brothers v. Sthra Mining Works, A.I.R. 1961 S.C. 100, 
the Court has pointed out that there is no distinction in the scope of the 
exercise of the power under article 136 at the stage of application for pecial 
have and at the stage when the appeal is finally disposed of, and it is 
open to the Court to question the propriety of Uie leave granted even at 
the tin e rf the ht anrg of Ur appral. Itiscpen to the Conit to consider 
whether leave was properly granted or not : Ghandi Prasad v. State of Bihar 
A.I.R. 1961 S.C. 1711, 


1202. Leave obtained in violation of mandatory provision can 
be revoked. 

In the case df t7«fort of India v. Kishorital Cnpta and Bros, {I960) 

I S.C.R. 493 special leave to appeal from a judgment of a single Judge , 
of the High Court had been 'obtained without first appealling to an ap* 
pellate Bench of the High Court Though the leave could have been 
revoked, if the objections were taken at the earliest opportunity, an ap* 
plication for revocation of the leave made after inordinate delay was 
dismissed on the ground that the revocation at the late stage would 
prejudice the appellant, for if the objection bad been taken at the earliest 
point of time, the appet'ant would have had the opportunity to prefer a 
*PP«laut could not be made to sufier for 
i^be default of the rerpcndints. But where the special leave had 
been obtained in conlraverticn of any mandatory rnle or provisions of law 
and where it was not shown that the appellant suffered any prejudice for any 
default of the respondont on account of any delay in raising the objection, 
LW A ™av he r|wked : Afanagemcnf of Hifidustan v. Commercial Bank 


A preliminary objection ihat leave should not have been granted 
because the appeal is against the decision of a single Judge, and the ap- 
pellant not avail himself of the right to make an appeal under the 
Letters Patent, was held to be valid but as the leave was granted the Court 
u. think it proper to revoke the leave by accepting the preliminary 
objection: Raruha Singh v. .Uhal Singh A.I.R. 1961, S.C. 1099, 


The leave of is not to be revoked if the High Court, is not bypassed 
and If there is no supression of any fact which would have relevance 
granting or withholding of the leave : Cursahai v. I. T. Commr. 
A.I.R. 1963 S.C. 1062. 


In dealing with the prayer, that ^>ecial leave granted should be re- 
voked, what was actually urged before the Court cannot be decicivc 
^ not even by very material : Muncital CottncilPalvi 

v. r. J. Josph, A.I.R. 1963 S.C. 1560. 
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1203. Leave caaoot be revoked if the parties are left remdyless. 

It was urged that the leave should not have been granted as the 

appellant had a right to appeal to the High Court itself and prayer 
was made for the revocation of the leave. There were some cases of 
the High Court which created good deal of doubt as to whether an 
appeal lay or not to that High Court from an order of the nature 
appealed against and the parties were therefore legitimately in difficulty 
in deciding whether an appeal lay to the High Court or not. The Sup- 
reme Court did not revoke the leave as the leave was granted by the 
Supreme Court as far back as March, 29. 1954 and the case was heard 
in 1958, The’ other party had at no stage earlier then the hearing 
of the appeal took any objection to the granting of leave. It would 
be leaving the parties entiiely without remedy as an appeal to the 
High Court would in any event be barred, if the leave is revoked and 
for this reason the question of revoking the leave was not allowed to 
be raised : Umon of India v. Kiskorilal, A I. U. 1959 S. C. 1362, 

FINDING OF FACr 

1204. Intereference when to be made under Article 136 when finding 
of fact is Involved. 

The power under article l36 are wide and undefmable: Dhhkesvari Cotton 
* Mills Ltd V. Comtnissioner of Iwomt Tax West Bengal, 1955 1 S.C.R. 941. 
The necessary pre-requisites for interference by the Supreme Court to set 
right decisions arrived at by Tribunal whose conclusions on questions of fact 
are final can be classified under the folhwing categones namely, (!) 
where the Tribunal acts in e.xcess of the jurisdiction conferred upon it un> 
derthe statute o.' regulation creating it or where it ostensibly fails to 
exercise a patent jurisdiction ; (ii) where there is an apparent error on the 
face of the decision and (iii) where the Tribunal has erroneously applied 
well-accepted principles of jurisprudence. It is only when errors of this 
nature exist, that interference is called for. Where there was no devi- 
ation from these principles (be Court would not interfere. If the Tribunal 
below had failed to resort to a basic principle, then some thing can be 
said but when in computing the dearness allowance it has considered various 
methods and adopted one of them it is difficult to say that there is any 
question of principle at all : C/er£$ Ftc. of C, T. Co. v. C. T. Co., A.I.R. 
1957, S.C.8!. 

1205. Finding of if can be challenged. 

It is well settled that in an appeal filed by Special leave under 
Art 136 of the institution it is normally not open to the appellant to raise 
questions of fact or to ask for faite'ference with concurrent findings of 
fact, unless the findings are vitiated by errors of law or the conclusions 
readied by the courts below are so patently opposed to well-established 
principles as to cause miscarriage of justice : Ratan Coni v. Stale of Bihar, 
A. I. R. 1959 S. C. 21 

In an appeal by special leave it is not ordinarily permtcsible to 
make submissions on questions of fact: Bhajahari v. State af West 
Bengal A. I. R, 19 9. S. C. 8. 

In Parkash and Co. v. The Commissioner of Inco'ise Tax, Bo>nbay, 
1956 SC.R. 626 at p. 636, it was observed. 

'The Court would be entitled to intervene if it appears that 
the fact finding authority has acted without any evidence 
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or upon a view of the facts, which could not resonahly 
be entertained or the facts found are such that no person 
acting judicially and properly instructed as to the relevant 
law would have come to the determination in qu«tion.” 
As it is not the practice ol the Supreme to set aside findings of 
fact concurrently arrived at by the courts below the court will proceed 
or the basis that the appellant has failed to prove the necessary facts 
M. Girrtmallappa v. R. Yellapkagovda, A. I. R. 1959 S. C. 906. 


A concurrent findings of fact against the appellant cannot be assailed 
under Article 136 Ltd v. Dr. Prem Chand A. I. R. 1957 S. C. 

433- 

Though the court came to the conclnsion that the mistake made is unfor- 
tunate, but it d'd not think that it is sufficient to disturb the finding 
of the Court below or even to le-open the finding at appellate stage : Kamh 
Dew V. Bachu Lai Gupta, A. I R, l»57 S. C. 438, 

The contention that plaintiff had attained majority more than three 
years pi.or to the suit was held to be immune from attack: Padma 
Vithoda V. Mohd, Mtdiani, A. I. R. 1963 S. C. 70. 

^Vhe^e a question relates to a question of fact on which there is a 
corcurrect finding by the court below and the parties have not beeu 
able to satisfy the Supreme Court that there are any special rea<oa8, 
such as, a manifest error of law in arriving at tbe find-cg, or a dis- 
regard of the judicial process or of principles of lair bearing etc. tbe 
Supreme Court will not interfere: G. Talayoa v. lasaPaihiraiu, A. L K* 
1967 S. C. €49. 

NVhere the Tribunal had to decide whether on the evidence adduced 
it could be said that tbe notes were part of tbe assets received by bin 
from his father the Supreme Court refused to interfere * Sovachand v. 
I.J. CommT, A.I.R. 1959 S.C. 61. 

NVberc the question was whether there %vas a full and real closure or 
not and whether it was genuine or bona fide or malafide, it was held to 
be one ol fact. Similarly where the question was whether there was effective 
retrenchment or not_ or whether there was only lockout of the workmen 
the Supreme Court did not interfere ; Rays Consiructions Co v IVorkmn, 
A.I.R. I959SC. 210. 

The Supreme Court will not go behind the findings * of fact of the 
Courts below jf no valid ground for departing from the’ practice of the 
Courts is made out: Mulk Raj v. Slate of U. P., A.I.R. 1959 S.C. 902. 

Believing or disbelieving witnesses is essentially a matter for the Courts 
of fact and m appeal by special leave the Supreme Court >w:il not ordi- 
narily interfere with their discretion. -The Court did not interfere 
S C ‘ State of UU 2 T Pradesh. A. I. R. 1957 


Whether the opinion which the Central Government entertained was 
correct on the evidence would not fall for consideration by the Supreme 
wurt in an appeal under Article 136 but as regards the contention that 
the order IS illegd or invalid as a distinct for its being incorrect can be 
ci^s^dered : Muluo SluAani v. Union of India, A. I. R. 1964 S. C. 



JORISDICnoK OF SOPBEUB CoURT 


429 


The que&tioii whether a presumption of law or fact stands rebutted 
by the evidence or other materia) cn record is one of fact and not of law and 
the Supreme Court is slow to interfere with the view of facts taierr by the 
High Court, b'o doubt jt will be open to the Supreme Court to examine the 
evidence for itself where the High Court has proceeded upon an erroneous 
view as to the nature of the presumption or again where the assessraert of 
facts irade by the H'gh Court is manifestly erroneous but when the case 
does not sutfer from either of these defects the Court will not re-assess 
evidence; Gaiefidra Narain Sitteh v Jokrimal Prashlad, A.I.R. 1964 S. C. 
577. 

When the High Court has preferred the view taken by the Trial Court 
and has re'used to accept the view taken by the First Appellate Court In 
an appeal with special leave under Article 136 of the Constitution the 
Supreme Court will not ordinarily discard the findings of the High Court 
on what is essentially a question of fact and on which question the Court 
was competent under the law governing the appeal before it to arrive: 
Kasibai v Mahadu, A.I.K. 1965 C; S. 703. 

Unless there are exceptional circumstances, the Court will not interfere 
with a finding of fact: Indian Iren Sletl Co. v Th^ir workmen. A.I.R. 

1958 S. C. 130. 

Where theprolits made by the appellant in her shop were determined 
in the previous years on the basis of credit and debit enteries according to 
the mercantile system the Court did not go into the matter as being one 
of fact: Stnt. Mermani v. /. T. Commr, A.l.R. 1959 S.C. 89. 

^ The Supreme Court is not to sit as a Court of Appeal on facts. In this 
case, the record was examined with a view to see whether there is any 
misdirecticn or non-direction, such as is likely to have affected the result. 
The Court Carre to the conclusion that there was none, and refused to inter- 
fere in the finding of fact: J. Cotton Mills v. Cotnmr. [, T. & E.P. Tax, AIK 

1959 S. C. 275. 

The question whether there ^vas go-slow during the period in dispute is 
a question of fact and where the Tribunal has come to the conclustion that 
there was go-slow during the period, the Supreme Court will not go into 
finding of fact recorded by a tribunal unless there are specral reasons, as 
for example, where the finding js based on no evidence or the finding of the 
tribunal is perverse and that evidence which was rela%'ant and material has 
been ignored: Workmen v. Molipur Sugar Factory,\ A.T.R. 1965 S. C. 
1903. 

The question which arose between the paitirs was as to whether the 
appelant belonged to a particular caste or not. This question was held to 
one of fact and as oa this question both the'TribunaJ and the H’gh Court 
had given a concurrent findings against the appellant, the Supreme Court did 
not gointo it. It is true that in' reaching their conclusion on the point the 
Tribunal as well as the High Court ba<l to consider oral as well as docu- 
mentary evidence, but in cases of tb*s kind where the Tribunal and High 
Court make concurrent Hodings oa question of fact, the Supreme Court does 
not usuaJlvinterfere and refns^ to depart from the 'usual practice in the 
matter: Btiaiyal Lai v. Harkishan Singh, A. I. R 1965 S. C. 1557. 

In the appeal with special leave the Supereme Court normally does 
not seek to le-appreciate the evidence and coocunrent findings of the 
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Courts below are not aUowed to be re-opened unless there are 
circumstances justifying a d_-parture from that course: Surasaibalih • 
Phnnifidra Mohan, A.l.R. 1965 S. C. 1364. 


Generally the Supreme Court is exercise of its jurisdiction und 
Article 136 of the Constitution accepts the findings of fact arnvea at y 
the High Court. But after having gone through the judgments of the learne 
Additional Sessions judge and High Court departed from the said practic . 
Dahyabahi v. Stale oj Gujrat A.t.R 1964, S. C. 1563. 


\VheTe the Court comes to a conclusions that special circumstances 
exist in a ca'e as where the Labour appellate Tribunal did not direct its inma 
to the real question to be decided and passed an order on the basis of a 
somewhat irrelevant finding which resulted in manifest injustice the Comt 
interfered in the matter: Rohtas InduslfUs Ltd. v. brijnandan, A.l.R- 1“^' 


The point was not raised in the Court below but the Court 
heard arguments on it pronounced upon it Indramani v. IF.R. 

A.l.R. 1963 S. C. 274. 

The Supreme Court does not under Article 136 of the Constitution 
enterain a plea that the findings of fact recorded by the Industrial Tribun- 
al are erroneous on the ground that they are based on a appreciation o* 
evidence. The propriety or the correctness of of the findings of fact is not 
ordinarily allowed to be challenged in appeals: Ja» Mohd v. State oJ 
A.I.R. 1966 S. C. 395. 

A concurrent finding of the trial Court regarding of the negligence of the 
railway administratson. cannot be challenged in appeal : Union of 
V. yf.P.TactorUi A.I.R. 1966 S.C. 398. 

The question as to whether a person is a workman as defined by S. 
2 js) of the Industrial Disputes Act is qoestion of fact and the finoiog 
recorded by the tribunal on the said question, after considering the relevant 

evidence adduced by the parties, cannot be successfully ebaUenged in tw 

Supreme Court. Hew India Motors (P\ Ltd. v. K T. Aforris A.l.R. 19®^ 
S.C. 877. 

The question wheather a particular workman is a protected workman 
or not is a question of fact, and the finding of the Labour Court on 
such a question will generally be accepted by the Supreme Court ^ 
conculuslve, P. B. Kalyaui v. Mfs Air France, Calcutta, A.l.R. *9®^’ 
S. C. 1759. 

Where the claim of a party is rejected by the appellate tribunal on the 
ground that sufficient material has not been placed before it by the party on 
which the claim could be exaimined and granted the Supreme Court will not 
interfere in the matter: Bihar Slate Co-Op. Bank v I T. Comntr. A.l.R 
1960 S. C. 789. 

Where it was pointed out that the testimony of witnesses conflicted on 

vital points the Supreme Court observed that in such cases, it is not the 

practice of the Court to enter into erridence with a view to finding facts for 
itself. Meenglas Tea Slate v. The uorkmen, A.l.R. 1963 S. C. 1721. 

In considering an appeal which comes before the Court by special leave 
the Court normally accept as final every finding of fact reached by the 
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Higli Court and the same cannot be canvassed before the Supreme Court: 
Board of High School v. Ghansh^am, A.I.R. 1962 S. C. 1110. 

The question whether at a partition between members of a joint 
Hindu family certain property was left undivided is a question of fact 
depending upon appreciation of evidence and the Supreme Court according 
to retthd piactice regards that crnclusicD as bicdirg: DniJas v. Skri 
Shallappa. A.I.R. 1961 S. C, 1280. 

1206. Exceptional circumstances. 

The argumeni that the practice of the Court in appeals by special leave 
is not a cast iron one and that it would, therefore be open the Court to 
depart from in an appropriate was based on the authority of the decision 
in Biohdbali Dtii v. ifwwaf R<irae»iffii Naryana, 73 Ind App 246. 

This decision was referred to by the Court in Sriniioas Ram Kumar v. 
il/a7»a6i> Prasai, 1951 S CR 277 atp.2St and it was pointed out that 
when the Courts below have given concurrent findings on pure question of 
fact, the Court would not ordinarily interfere with them and review the 
evidence for the third time unless there are exceptional circumstances jus- 
tifying a departure from the normal practice. However, it cannot he said that 
the case is unusual because the reasons given by the High Court for bolding 
that the transaction was a sale are quite different from those given by the 
trial Court and in fact one of the reasons given by the High Court proceeds 
on a view of an important piece of evidence which is diametiicalJy opposite 
to that expressed by the trial Court. 

Where the High Coute has given certain reasons for accepting the 
entries and even though the Supreme Court may not agree with them it can- 
not be said that there is anv unusnal circumstance which would warrant 
the revifwing alresh of the evidence on the point as to whether the transac 
tion in question was a sale or not: Vtrxhaiu Mallaya v. T, Ramasaamt Co, 
AJ.U 1964 S.C. 822. 

1207. Inadequacy of evidence to reach a finding Is not a question 
of law. 

The adequacy or inadequacy of evidence to sustain a conclusion of ^ct 
is not a matter of law which can be effectively raised in a second appeal. 
The admissibility of evidence is no doubt a point of law, but once it is shown 
that the evidence on which Courts of fact have acted was admissible and 
relevant, it is not open to a party feeling aggrived by the findings recorded 
by the Courts of fact to contend before High Court in second appeal that 
the said evidence is not sufficient to justify the findings of fact in question. 
It has been always recognised that the sufficiency or adequacy of evidence 
to support a finding of fact is a matter for decision of the Court of facts and 
cannot be agitated in a second appeal: Govind Lai v. Slate of Raj. A.I.R. 
1963 S. C. 1638. 

1208. Interference in second appeals when to be made. 

Whenever the Supreme Court is satisfied that in dealing with a second 

appeal, the High Court has, either unwittingly and in a casual manner, or 
delibhrately contravened the Umits prescribed by Section 100, Civil Procedure 
Code, the Supreme Court will interfere: Cbrind v. 5talr’A.i,R. 1933 S, C. 168. 

1209. Finding of fact recorded under section 66 of the lQC,.me Tax 
Aft 

Where the questions in volved is a qumtioa of fact, the decision of the 
Tribunal thereon would not be liabd to be challenged under Article 136 
if there is no evidence whatsoever to support the findings or if it is perverse. 



4:^2 Supreme Court oh Constitution of India 

The position as const dered by the Conrt in Meenahhi Milh, Madurri, 
V. Commission of Income-Tax, Madras, 1956 S.C.R. 69 1 is thus stated 

(i) when the point for determination is a pure question of law 
such as construction of status or document of title, the 
decision of the Trilmnal is open to reference to the court 
under section 66 (I) 

(li) when the point for determination is a mixed question of law 
and fact, while the finding of the Tribunal on the facts 
found is final its decision as to the legal effect of that finding 
is a question of law which can be reviewed by the court. 

(iii) A finding on a question of fact is open to attack under section 

66 (1) as erroneous in law when there is no evidence to 
support it or if it is perverse. 

(iv) vhen the finding is one of fact, tie fact that it is itself an 

mferncc from other basic facts will not alter its character 
as one cf fact**. 

See also J. Collon Mills v. Commr, I.T.&E.P. Tax. A.I.R. 1952, 
S.C, 272. where the above observations were approved by the court. 

1210. Finding as to material effect on election cannot be cball* 
enged 

The Supreme Court refused to go into the evidence for the simple rea- 
son that the court in an appeal by special leave does not ordinarily reason 
findings of fact recorded by a competent tribunal 

Where the Election Tribunal came to the conclusion that the result 
of the election bad been mateiiaJy affected by the improper r^ection of the 
nomination in question the Supreme Court refused to interfere: Surendra Nath 
v. Dalip Singh A.I.R. 19S7S.C. 245. 

1211. Mixed question of law and fact 

If the inference drawn by the Tiibuoa) m regard to the status of the 
workmen involved the application of certain legal tests it will become a 
mixed question of fact and law and the parties will be allowed to urge 
aiguments against the correctness of the finding of the Tribunal on such a 
mixed question of fact and law but even in such cases the court would not 
readily interfere with the conclusion of the Tribunal unless the court is 
satisified that the said conclusion is manifestly or obviously erroneous . 
Leoyds Bank Delhi v. Panua Lai Guplai A.I.R. 1956 S.C. 745. 

The question before the Tribunal was the true scope and efiect of cl 
(iii) of of S. 25. E. of the Mines Act, 1952 with particular reference to the 
expression “in the other part of the establishmeut'* occuring therein. As the 
question was not a pure question of fact as it involved a consideaation of the 
tests which should be applied in determining whether a particular unit is 
part of a bagger establishment or not. ‘he court went into the matter: Asso- 
cialed Cometil Cos. v. Their trorkmen, A.I.R. 1960 S.C. 56. 

1212. All evidence not considered finding of fact may be inter' 
fered with 

This court will not ordinarily interfere with finding of fact given by the 
trial judge and the appeal court .but if in giving the findings the Courts 
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ignore certain important pieces of evidence and other pieces of evidence 
which are (quallv impoHant are shown to have been misread 'and miscon- 
strued and the Supreme Court comes to the conciusion that on the evidence 
taken as a whole the tribunal could no Improperly as a matter of legitimate 
inference arrive at the conclusion that it has, interference by the Supreme 
Court will be called for: 'Slate of Madras v. A Vaidyanaiha, A.I.R. 
1958, S.C. 61 at page 64/ Purrex Ardeshri Pwnaieala v. State ef Bombay 
Cri. A. No. 122 of 1954 dated 20-12-1957 

The decision given by the Privy Council in th’e case of Suphtrt SevrmVa- 
tnev. The King, A.I.R. 1936 P.C. 289 at page 299 was approved. 

1213, Additional evidence cannot be led 

The Supreme Court would not permit the parties to produce additional 
evidence in the Supreme Court for controverting the findings of fact reached 
by the appellate Tribunal. When the agreed 'statements of fact were not 
challenged before the High Court, the Supreme Court would not go into it; 
IncomeTax Commissioner Mysore v. Canara Bank, A.l.R. 1967 S.C. 417 at 
page 419. ' 

It is the duty of the parties to adduce evident at the prpper stage and 
if it has not done, it cannot be allowed to be iproduced in an appeal under 
Article 136 : cni Sons V. //s worUmJU, A.I.R. i960 &C. 193. 

1214. Evidence U not to be considered under Article 136 

The Supreme Court does not in exercise of its jurisdiction under Article 
136 enter upon a reappraisal of the evidence on which the order of the Court 
or Tribunal is founded. The Legislature has expressly entrusted the power 
of appraisal of evidence to the tower authorities and the decision of those 
antboiities would ordinarily ^ be regarded as finat But in a proper case the 
court may in the interest of justice when occasion demands it, review the 
evidence : 51/S Sooraj Mull v. IncomeTax Commissioner, A.l.R. 1863 S.C. 
491. 

It is the settled practice of the Court that new pleas which need fur- 
ther evidence are not allowed to be raised in appeals under Article 136 of 
the Constitution. : Gutiharan Singh v. Slate of Punjab, A.T.R. 1963 5.C. 337 
at page 340. • 

' 1215. Evidence not to be reviewed except in excrptional circunastaces 
■ It is well settled practice of the Supreme .Court that it wi'l not reriew 
evidence except where there has been an illegelity or an irregulaiily of 
procedure or a violation of the principles of naiuial Justice, resulting in an 
absence ci fair review of evidence wilb regard to >questions of fact, in ca^ 
in which the courts of fact have appreciated ' and asessed the evidence wi^ 
regard to such question ; Chikkarange Gwia v,' Mysore State, A.LR- 1956 
S. C. 731 

.Where the court of first appeal did not examine the fact itself but 
proceeded on an erroneous impression that the tnal Court had believed the 
evidence which afiectedthe examination of.t^ evidence by the High 
Court, itself, the Supreme Court examined the evidence : Kaushal Kishore 
■V. Ram Dev, A.I,R. 1959, S.C. 100' The' ^apreme Court .’will 
enaroise the’ matter ’ if the lower Couits arts imjiroperly: Slate' v. 
KaiiyanatAj, .A.LR. 1958 S.C. 61. . ^ 

1216. Question likely to arrise in other cas^s,. allowed to be raised 
The points was not raised in the suit or in th& grounds of ■ appeal bo- 
fore the High Court and was therefore not considered by it. It was 



434‘ 


Supreme Court tai Comstitdtion of India 


raised for first time in the statement of case in the Supreme Court. Aitho-, 
ueh the scope of an appeal cannot, evei at the instance of the respondent - 
who is entitled to support a decree in his favour even upon a ground 
found against him by the High Court, be pennitted to be enlarged beyond 
that of the appeal before the High Owr* , or the Courts below, yet as thet 
question was of considerable importance and was likely to arise in other 
similar suits it was allowed to be raised before the Supreme Court,: 
B.K. Bhandar V. Dkamanagaon Municipaiity, .I.R. 1966 S.C. 249, 

, The argument that contractual term of the lease having not expired, 
the proceeding before the jController^ wa^^ not maintainable, 
having not been raised in the Court’s below, w« not allowed' to be 
raised for the first time in Supreme Court ; S. Asia InJusims v. Sar«/> 
Singh. A. I. R, 19C6 S.C. 532. 

’ The ground that the Tribunal had granted bonus without coming to 
a conclusion as regards the existence and extent of a gap between the ac- 
tual wage received by the workmen and the living wage, was not taken in the 
petition for special leave to appeal. Even in the katement of case no 
such question bad been raised. The point was nof allowed to be raised, 
at the time of arguments : BunMh SheU Befinuiig' v, Their Workmen', 
A.I.R. 1931 S.C. ,919. ,,, 

Where the parties did not raise the plea of submission either in the 
pleading or in any of the three Cobrts below and tbe question was mixed 
question of fact and law, the Court did not allow such questions to be 
raised for the the first time. Such questions can be raised if there any 
exceptional circumstances: /aswawf A.I,R. 1983 S.C. 1523 

A question of fact which has to be investigated afresh, cannot be 
allowed to be raised for the first time : Ramishvar Bkarlia v. Stalf of 
Assam, A.I.R. 1952 S.C. 406. 

The point that a particular matter having not arisen out of the order 
of the Appellate Tribunal, the High Court should have refused to answer 
it was not raised before the High Court or in the statement of the case 
in the Supreme Court and the point not allowed* be'^ raised in Appeal : 
Comner. A/. K, Slremanit, AJ.R. 1965 S.C. 1494, 

The point whether the premiums received on the issue of shares capital 
amounted to, gains was not urged before the High Court or the Appellate 
Tribunal and the Supreme Court did not allow it to be developed befoie it in 
appeal an under Article 138 : Bharat Fire and Gaural Insurance Co. Ltd. 
V. Income Tax Commissioner. A.I.R. 1964 S.C. 1800. 

Where no snbmissioBS abost the details of the scheme of gratuity 
were made before the tribunal and also where no ' points as to the details 
oi the. scheme were riused in Ibe special leave petition, the court did not 
allow the parties to challengei the detail of the scheme at the stage of 
arguments ; S.V.P. Cement Co. v. Their Workmen, A.I.R. 1963 S.C. 495 

1217. New point if can be dbposed of oh the basis of evidence 
cn record may ; be raised. '' ' , t- u M'.l 

The new point was aUowed to be raised because'^the question was 
one of law which could be decided on the nraterial on the records oi the ' 
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case, in the light otthe decision of by court in New India Sugar Mills v. 
Sales Commissioner ‘{1903) Supp 2 S.C.R. 459 whicn was decided after 
the - judgment of the Hi^ Court in the case in hand Statv\ of 
Rajasthan v. Karam Chani ani Brothers k. l.R. 1985 SC. 913. ' 

• A point of law on’ Admitted facts may be allowed to be raised Ato- . 
malic Chemical U'orAs 'V. H'or/tcrs A.I.R. 1961 S.C. 648. 

. . INTERLOCUTORY ORDERS 

1218. Interlocutory orders may be cbatlenged. 

• ' Article 13S' (1) provides that the Supreme Court may, in its dis- 
cretion, gra^t special to appeal from any Judgment, decree, determina- 
tion sentence hr oVder'iri any cause or matter passed or made by any Couit 
or tribunal in the territory of India. Sub article (2) excludes from the 
scope of sub article {IJ.any Judgment, determinatioo, sentence or order passed 
or made by any Court or tribunal constituted by or under any law relating 
to the Armed Forces., Thus Article f36 h) confers very wide powers on the 
Supreme Court and as," such, its provisions have to be liberally construed. 
The Constitution malc^'^thought it necessary to clothe the Supreme Court 
with very wide powers to deal, with all orders and adjudications made by 
Courtsand Tribunals in the territory of India in order to ensure fair ad- 
ministration of justice..', It is significant that whereas ..rticles 133 (1) and 
134(l)provide for appeals to the’Supretne Court against Judgments, decrees or 
final orders passed by the High ^urts no such limitation is prescribed 
by Article 136(1). All, Courts and all Tribunals in the territory of 
India except those , in clause (2) are subject to the appellate jurisdiction 
of the Supreme Court ynder Article , 136(1} whereas the appeallate 
jurisdiction of the .Cpurt under Article I3t(l) and 134(1) can be in- 
voked only against oriers no such limitation is imposed by Article 
136(1). In other words the appellate, jurisdiction of the Supreme Court 
under the latter provision can b? exercised .even against -aa interlocu- 
tory order or decision.’ Causes or matters covered by Article 136(1) are. 
all causes and matters that are brought for adjudication before Courts 
or Tribunals. The sweep of this provision' is thus very wide. It is tme 
that in exercising Us- jiowers under this article' the Court in its dis- 
cretion refuses to entertain applications for special leave, where it ap- 
pears to the Court ^ that interference with the orders ' sought to be ap- 
pealed against mayjnof be necessary in the interest of justice. But 
the limitations thus* introduced in practice' are the limitations imposed 
by the Court itself, in ; its discretion... They are-not prescribed” by 
Article 136(1) : Engineering Mazdoor Sabka v. Hind Cycles Ltd., A. I. R. 
296JS.C.9M. iV.,^ J .... • 

Though the powers’fof .the Court under Article 136 are very wide 
usually the Court does*' not interfere with iaterlocutory orders passed by 
High Court. 1 Where -'all' that the Hi^ Court did was to direct that the 
case should ' be tried 'afresh, it -was held that as order of remand passed 
by the High Court 'dld 'dot finally decide the points in the case ,,the 
Supreme Court , would \ not' '' ■ interfere with iaterlocutory 
orders under Article 136 : Dhannjay v. Af. S. Sttbpadaya, A.I.R. 1960 S.C.' 
■745. . . 'I 

, 1219. Case not made out in statement of case 
Where an attempt was made to show that a bonus could be granted 
as an implied term of contract of service, but as such a case was not made 
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in the Statement of the case the Court did not allow that case to be 
roade out at the time of the argumm^ The (Jurt has to be 
enforcing Ihenilcs of pleading, as laid down »n of *5° 

beanng on the question of statement of case of the parties. These rules 
have been laid down with a view to help the Court ui narrowing down the 
conlrovtrs.es beWaen the partiel and alx lor the purpaie oi givieg mtice 
to the Other side that a particular question will be raised, and that that 
party should be ready to meet that particular point. The Court would not 

ordinarily permit any laxity in the matter of pleathngs in the Court: il/s. 

TuUi Vas Khimji v. Workinin, A. I. R. 19b3 S.C. 1013 

1220. Siumar decision* not challenged, becomes final, does not 
bar the Court to bear other ca^es. 


Where the appeal" f'eld by the State Government may succeed, 
the result would be'^ .that the finality of the mders passed 
in the other writ petition by the High Court would not, be 
disturbed and that those snccessful petitioners would be entitled to retain 
the advantages which they had secured by the decision in their favour 
not being challenged by an appeal being filed. But this would not limit 
the ^uri^vtt'on of the Court to bear simitar appeals filed properly in the 
Court: Slate «f Punjab v. Jeginder Singh. A. I- R- 1963 S.C. 917. 

1221. Stale matters 

Where ah disputes betweeir the parties had been settled and workmen 
bad been reinstated, ihe'Supreme Court did not interfere. The obssrva* 
tions of Suba Rao, J. in the af Bihar v. Hira Lot Kejniwal, (I960) 
I. S.C.R. 726 at p. 73$ that "public interest does not rermire that the stale 
matter should be resuscitated" were relied upon! Slate oj Bombay v. Vtshnii 
Ramehandra, A. I. R. 1991 S.a 307 

1222. Order passed within jurisdiction Court should be slow 
to interfere. 

The order under appeal was passed m exercise of the wide powers of 
revision vested in the Custodian-General under S. 27 of the 
Adminisration of Evacuee Property Act,. The jurisdiction which was 
challenged was found in favour of the Custodiao-Geaeral, the Court observed 
that in such cases it would nonnaUy be sUw to inter fere with the order 
on its merits, Itidra Sohan Lai v. Custodian of E, P,, A.I.R. \9S6 S. C- 77 

1223. Adjournment not granted, article 13$ if Apply 

- .The granting or not granting of adjournment is a matter within the 
discretion of the Court and such a discretionary order is, ordinarily not a 
matter for the consideration of the Supreme Cmiitln an appeA’ under 
Article 13$ of the Constitution. Where petition for special leave did not men- 
tion .this point among tbe grounds of appeal the court held that no spe- 
cial reasons exist for entering tbe contention. Where the order under 
appealgave adequate rcasonslor rejecting the application for adiournment 
the Supreme court refused to interfete : Sukhpal Siush v Kalvan Siaeh 
A.LR., 1963 S.C, 146 at page 150. i n otagn 

But to say however, that a Coart hearing an appeal shall in no circum- 
stances ioterfere with an order made by the court below refusing a piayer 
for adjumment'is to be the slave of a formula. Where a Counsel engaged by a 
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parly refuiesto addiess the court on behalf of the client, it is next to 
impossible for a client to engage an other counsel on the spot to argue the 
Case and crdirarily impossible for the coaosel thus engaged to address the 
court then and there. It is not reasonable to expect that a lay client can 
argue his apfealardlo a*k the appellant personally in circumstances 
to argue the appeal is to ask for the impfsstblfc. It is neither fair nor just 
that ffhen a Counsel suddenly withdraws from a case the lay client should 
be asked to argue the appeal himself. Justice requires that in such a case 
the client should be given some time-however short to engage a Counsel : 
Sukhpal Singh V. Kaly an Singh A.I.R. 1963 S C. 146. 

' ELECTION ifilTi;RES 
1224. ElectiooB matter and article 136. 

It is well' settled that the juridiction of the High Court in dealing with 
an election appeal under Section II6-A of the Act is very wide. It is 
open to the High Court to reappreciale the evidence and consider the pro;- 
priety, correctness or legality of the findings recorded by the Ttibunal in 
in its order under aop:!al. Naturally, as a Court of Appeal, the High 
Court would not interfere -'with the findings of the fact recorfed by the 
Tribunal which are based merely on appreciation of oral evidence. But 
that is not to say that the High Court cannot so interfete if it comes to the 
conclusion that the impugned finding is erroneous and deserves to be revet' 
sed. When the matter comes to the Supreme Court under Article 136 
against the ap^^Uate decision of the High Couit, the Court generally does 
not interfere with question of fact. Ordinarily, the finding of fact recorded 
by the H'gh Court in dealing with an appeal under S-1 16 A of the Act are 
not disturbed, unless there are strong and compelling reasons to do so. The 
question b( comes still more difficult for the appellant where the findings of 
fact recorded by the High Court happen to confirm similar findinp recorded 
by the Tribune. That is why the limits of controversy in election appeals 
brought to the Supreme Court under article 136 become very narrow. 

If after carefully considering all such evidence, the High Courts comes 
to a definite conclusion, ordinarily the Supreme Court would not feel inch' 
ned to interfere with such a conclusion after appreciating the relevant 
evidence itself; Jagii Singh v, Karlar Singh. A.I.R. 1966 S.C. 773. 

Where the appeal baa been filed with special leave granted under Arti* 
cle 136 of the Constitution, the Count will not go into facts. It is the 
settled practice of the court to grant leave to appeal under Article 136 only 
if exertional and special circumstances e;dst, or that substantial and grave 
injustice has been done and the case presents features of sufficient gravity 
to warrant a review of the' decision appealed against. Merely because ihe 
appeal has been admitted hy.^ecia) leave, the ejjl/re case Js jjot at hrge, 
rd the appellant is not free to contest the finding of fact of the subordi- 
nate tribunals. Only those points on which special leave may initially be 
granted, can be urged at the final bearing; and aormally, special leave will 
not be granted by the- court under Artide I3S(IJ of the Constitution oax 
plea of error committed by the courts below in the appreciation of evidence. 
This is true of Election Appeals : Baivan Singh v: LaAshmi <VariziR A.! R. 
1930 S.C. 775. . ■ 

1225. Misdescription in the headiog of special leave, is not fatal 
- An application for leave to appeal was filled in the l^b Court wboe 
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in the heading it was described as an application for ^^ave to the Supreine 
Court fro.n the iudgnient dated February 16, 1960, in C.M. No. 1212/C of 
1959 in R.F.A. No. 44 of 1955. This application was rejected on 17th 
May I960. An application for special leave was fi’ed in the Supreme Court 
where in the headinj- it v?as mentioned that special leave is being sought 
against the judgment of the High Court in R.F.A. No. of 1955 and C. M, 
No. 1212/C of 1959 dated February 16^6 of 1990. A preliminary objection 
was taken before the .Snpleme Cou»t that as no application was 'Viadein 
the High Court agaiiist the order dated 2dth of February, I960, that order 
had become final and special leave could not be asked for under order 13 
rule 2 of the Supreme Court rules. This objection was ovemiled and it was 
held that special leave could be granted under the circumstances. Union of 
India V. Ram Chatan. A.l.R. 1964 S.C. 215. 


1226. Order without juridiclioa cannot be eustained. 

The argument was that whe e the Court come to conclusion that the 
High Court was not competent to issue a writ having regard to the 
nature of the question raised before it the decision should not be reversed 
under Article 136 of the Constitution. It may be that in a proper case the 
Supreme Court may refuse to exercise its jurisdiction under Article 136 
where the interests of justice patently indicate tfie desirability of adopting 
such a course but such a plea cannot be entertained where it is clearly shown 
that the impugned orders passed by the High Court ate without juri^iction: 
Syei V. Rada Kriihanan, A.l.R. 1964 S. C. 47. 

1227. Leave of High court should be obtained before asking 
special leave-Delay to be explained. 

The petition, was presented before (he Supreme Court as an appficat* 
ion under Article 136 of the Constitution (or special leave to appeal from 
the judgment of the special Bench of the Calcutta High Court without 
seeking leave of the High Court. The Supreme Court was of the view that an 
intending appellant who has not applied for or obtained the leave of the 
High Court and who dees not say a word by way of explanation in the 
petition as to why he did not apply to the High Court and as to why there 
has been such delay in applying to the Supreme Court should not be 
encouraged: Asioini Kumar v. Arobiddra Doct, A.I.R. 1952 S.C 369 
at page 386. 

1228 Certificate may not be obtained if the practice of (be 
High Court so permits. 

Where the Madras High Court at the relevant time consistently 
took the view that no, appeal to Supreme Court Jay before the High Court' 
in rr.atters involving revenue the requirement of 0. XIII.R. 2 of the 
Supreme Court Rules jarui was dispended with. The decision given in 
Commercial Bank v. Bhagwan Dass A.I.R. 1965 S. C. 1142 was 
distinguished: G, K. Khola v. Dy, Commr of Commercial Tutus AIR. 
1966 S. C. 22*6. . * 

1229. Allegations nude by affidavits, Court not to Interfere with 

the findings. ^ ^ 

In dealing with ithe different points the High Court considered the 
affidavits made by both the parties and commented on the evasive' 
character of the Minister’s affidavit more than once in the course ' of its 
judgment. In fact, the Hgih Court pointed that it was not satisfied with 
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the evasive sfatcments made by lh»- Minister in his affidavits; and it appeats 
that the High Court expected fuit! . r affidavits to be filed on behaif of the’ 
Minister, but no such attempt vrs irade and the matter had to be decided 
cn the affidavits as they stood,, Ite Snpr«tr.c Court refused to reverse 
the conclusion of the High Court . The qi^estion raised for the, decision 
of the High Court lay wiibin a very narrcw cctnpass and its decision depend- 
ed upon the vie* that the High Court had to form in regard to the reliabiHy 
or other wise of the affidavits filed ty both the parties. Having regard to 
the volume of affidavit evidence produced on behalf of one party and the 
unsatisfactory character of the affidavits made by the other party, the High 
Court wiiS not prepared to accept the'JfjDister’s denial: A. P. S. R. T. 
V. SafyanaryTta A-LR. 1965 SC 1303. 

1230. Costs. 

when the respondent fails in the objections raised to pervent the 
matter coming to the Court then is no justification for the plea tbat costs 
should not follow the event: Thtatgalhnirn Indiislries v. GoixmtrufU c/ 
Andhra ProiUsh, A.I.R. 1964 i C. at page 1379, 

Costs need not be awarded against tiibunals where its judgments are be- 
ing quertioned: Syei Yakoob v. Radka Klshanah, A.I.R. 1964 S. C. 477 
at page 4S3. 

1231. Question of JurUdictios when can be raised. 

A question of jurisdiction not depending upon facts to be investigated 
can be allowed to be raised at any stage but where the qoestioa raised U 
whether a Magistrate acting under Section 259 of Cantcnment Act 1924. is 
i persona destgnaia and theniortbis order oot revdsable under Section 
435/439 of Code of Criminal Procedure Code, the question will not be allowed 
to raised in the Supreme Court. The Supreme (iourt observed that had 
the point been raised in the High Court it might have considered the 
reference as if it was an application before it under' Article 227 of ihe 
Constitution in which case the High Court would have jurisdiction to interfere 
with the order of the Magistrate and on this ground the .Supreme Coort did 
not allow the parties to raise Ibe question of Jurisdiction:’ CanJomnent tioari 
V. Piarey Laf, A- 1. R. 1966 S.C.103. 19S6 (3) S.C: R, 567. 

1232. Discrctio a exercised by Courts below not to be Interfered 

with . . 

The Supreme Court would not aormally interfere with the discretion 
exercised by the High Court in exercising the jurisdiction where there are 
no exceptional circumstances: Customs CoUeetor Botnboy v. Shanii Lai & Co. 
A. r. R. 1966 S. C. 199. ' ' 

1233. TecEiucaS defects— .Respondeat not properly described does 
not make an appeal Incompetent 

It Was urgM that the appeal filed is incompetent' in as much as 
the re^Mndent is net properly described. Instead of describing the res- 
pondeat as the worbnen of the appellant represented by the U’orlers’ 
Union, the appeallaAt impleaded the Union itself as the respondent. 
This objection was held to be purely- technical and was rejected. .It 
would luve been more accurate to describe the res(iondent as-th; ap- 
pellant’s workmen represented by the Union but such a misdiscription of 
the respondent cannot make the ^ipeal incompetent ; 3//s. L. B. Amtica 
Ram V. Lneems Tax Cemmiuioner, A. L R. 1959 S. C, 1294. • 
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1234 Order made on a question of law under article 226 not 
Uken to Supreme Court, case tried on merits.auard gireo, matters 
settled under article 226 become final _ . . 

When exejcjsirg jurisdiction under article 226 of the Constitution, the 
High Court does not hear an appeal or revision. The High Courtis 
moved to intervene and to bring before itself the record of a case decided 
by or pending before a ' ourt or Tribunal or any authority within the High 
Court's jurischction. A petition to the High Court invoking Us jurisdic- 
tion IS a proceeding quite independent of the original controversy. The 
controversy m the High Court, in proceedings arising under article 21Q, 
ordinarily is whether a decision of, or a proceeding before, a Court or 
Tribunal or authority, should be rilovred to stand or should be quashed 
for want of jurisdiction or on account of errors of law apparent on the 
face of the record. A decision in the exercise of this jurisdiction, whtther 
interfering with the proceeding impugned or declining to do so, is a final 
decision in so far as the High Court is concerned because it terminates 
fioally the spKial proceeding before it. 

This view was expressed by the Supreme Court when dealing with the 
question of appl'cability of Arti 133 of the Constitution in respect of the or- 
der of the High Court in the case of Rntiush A.I.R. 1666 5.C. 1445, the Court 
further pointed out that an appeal or a revision is a contmutioo of the 
original suit or proceeding and the finality most, therefore, attach t) the 
whole of the matter and the matter should not be a live one after the 
decision of the High Court it it is to be regarded as final for the purpsse of 
appeal under Article 133. Notice was taken of tbe fact that the whole of 
the controversy had not been decided by the High Court when there is an 
appeal or revision against an interlocutory order. 

Thus when the parties wanted to challenge the correctness of the deci- 
sion of tbe High Court holding that the dispute was an industrial dispute, 
the appropriate remedy was to corue up in appeal agaiost tbe judgment 
of tbe High Court either by a certificate under Article 133 or by special 
leave under Article 136 of the Constitution, The parties '.having failed to 
do so, the judgment of the High Court became final, and, consequently, 
binding between the parties. The parties to that petitiin Were the parties 
in the appeal brought up against the award ol the Tribunal, consequently 
it is no longer open to tbe them to raise tbe plea which wa« rejected 
by the High Court : N. R.C9.-<fp. Society v. Indui'iTrib. Raj., A. I R. 
1967. S.C. IfS6. f , 

1235. Pa^ obUiniag decree for divorce from Hig& Court' should 
cot remarry till the period for special leave expires' ' 

Where a marriage has been dissdved. either partyjto th* marriage can 
lawfully marry when there is no right of appeal agmnst the decree 
dissoUnngthemaniageor. if Ihereis such a right irf appeal, the-tune for 
filing appeal has expired without an appeal havlngtbeeu presented, or if 
an app^ has been presented it has been drsmiss^« Section 157 Hindu 
Marriage Act does not in terms apply to a case of an application foe. special 
leave to the SupremeCourt. Evin so the party who ha^ won in the High Court 
and got a decree of dissolution ol marriage cannot byjnarryjng immediately 
alter the High Court’s decree take away from the losing party the chance of 
presenting an application for special leave. Evert tbmigh Action looithe 
Act may not apply in terms and it may not have been unlawful for the 
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parties to have married immediately after the High Coart’s decree, for no 
appeal as of right lies from the decree of the High Court to the Supreme Court 
it was the duty of parties to make sure that no application for special h ave 
had been filed in the Supreme Court. A person cannot by marrying immedi- 
ately after the High Courts decree deprive the defeated party of the chance 
to present a special leave petition to the Supreme Coiut. If a person does. so, 
be takes a riskmnd cannot ask the Court to revoke the special leave on this 
ground; Chandra d/oA«n» v. AvittashPrOiod, A. 1. R. 1967 S.C. 5S3. 

error of law 

What t& error of law. 

If a statement is wrong, it would not follow that there is an “error 
apparent on the face of the record’* for there is a distinction which is real 
though it might not alwavs be capable of exposition, between a mere erro- 
neous decisions and a decision which could be characterised asr vitiated by 
“error apparent". A review U by no means an 'appeal m disguise whereby 
an erroneous decision is, reheard, and corrected but lies only for an apparent 
error. Where without any elaborate argument one could point to the error 
and say here b a substantial point of law which »tares one in the face, and 
there could reisooably be no two opinions entertained about it. It is a clear 
case of error apparent on the face of tbs record. Where questions 
of fact are involved and the entire controversy depend on the pro- 
per interpretation of statutes and ml^s made under it and other pieces of 
legislation which are referred to by the Court it can be said that as the 
question involved; involves a substantia] ^estlon, that is "error apparent’, 
of the kind envisaged by O XLVff, R. I. Civtl Procedure CSde. ' Thmgahha' 
dra Industries V. Gottmirunt Andhra PraJtst, A. I. R. I9&4 S C. 1372. 

A conclusion drawn by the Tribunal without adverting, to the evidence 
before it amounts to an error of law and the Supreme Court can interfere with 
it; Cromflon Parkinsen v. /fs Workmen, A. f. R.’J959 S. C I0S9. 

Wliere by an erroneoiis constniction of tbs relevant provisions the 
Principle Judge of the - City Civil Court granted relief of possession to the 
respondent to which he would not have been entitled had the provision 
b^en rightly construed, ‘ even so, as observed by the Court in Abhasbhai v. 
Gulamndbt, A. I. R. 1964, S. .C. 1341 at p. 1 136, an erroneous construction 
placed upon the relevant provision would not furnish a ground for inter- 
ference under Section 115 of the Code. The High Court canijot in exercise 
of its powers under section. 115, Code, of Civil Procedue, set aside the order 
merely because it was of the^ opinion that the jadgineot of the DisUict Court 
was assailable on the ground' of error of fact or even of law. 

After referring to the decision of the Privy Council in Balakrishna 
Viayar 'f.Vasudcsa >44 A|^. 2$l the Court 'observed in Ai3asA- 

3Aaf case, A. I. R. 1964 S.C, 1341, 

“Therefore, if tl^ I rial Court bad jurisdiction to'decide a question before 
it and d^d decide it. wh^th^r it decided it rightly or wrongly, the Court had 
jurisdiction to decide the case and even if U decided, the question wrongly, 
it did not exercise its Jurisdiction illegally br with material irregularity.’’ 

The Privy Council had distingni^ed between cases in which on a wrong 
' decision the court assumes jurisdiction which is vested in it by law ard 
those in which in exercise of its jurisdiction the Court arrives at a conclusion 
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ction of the Labour Appellate Tribunal : Trfchinof>cly Mtll$ Ud. v. 
Workers Union. A. I. R. I960 S. C. 1005. 

Where the High Court has chosen to exercise disctetloD in favour 
of the respondents^ it would not be 'right lor the Supreme Court to m* 
tetlere with the exercise of that discretion unless U is satisfied that 
the action ol the High Coott was atbiUary or unreasonable. 

Where tbe appellant has come to the Supreme Court by sjKcial 
leave under Article 136 he is not entitled to challenge the correc ness 
ol the decision of the High Court as a matter of right. It is only m 
the discretion of tbe SupremeCourt that he can be permitted to dis- 
pute the correctness or tbe propriety ol the decision of the High 
Court When the matter comes to tbe Supreme Coupt under Article 136 
The Suoreme Court can justly interfere with the 
cUe ofthe discretion by the Courts below only if it feels that the said 
exercise of discrition is patently and maniffstly unre^onable, capri- 
efous or perverse and that it may defeat the ends of justice. But in 
iL ^.hsence ol these elements tbe Court will not ^ interfere : Pf»H/<rs 
(Mjs) V. P. Josefh. A.I.R 1960 3.0:1162. 

Whether in a given case, the Custodian General may entertain a peti- 
tion aeainst an order passed by a subordinate authority, notwithstanding 
CTOSS delay in instituting the proceeding is a matter within his discretion. 
In exercise of the appellate jurisdiction the Supreme Court under Article 
136 cf the Constitution, does not interfere with the .orders m a matter 
which is essentially within the cotrpeltnce and relates to the exercise of 
Jscretion : BMamirr Nalh v. SieiU of V.P.. A.I.R. 1966 S. C. 575. 

Where the High Court exer- cised its discretion properly in entertaining 
the writ application for granting the relief prayed for no case for 
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iflterference in an appeal under ArtJcle 136 of the Constitution can be 
made out: A. V. V. Enkaieiuaran v. R. S. Badhwant, A.LR. 1961 S.C. 
1511, 

1237. Industrial Award, when to interfere 

The Supreme Court is not ejected to go into the matter once 
again in the appeal. An appeal against an award brought by special 
leave is not an appeal as of tight. It is not intended to be an appeal 
on every ground of fact and of law. unless the Court considers it. fit 
to examine the matter from any special angle. Before a party ’can 
claim redress, it must show that the award is defective by reason of 
an excess of jnrisdiction or of a substantia] error in applying the law 
or some settled principle or of some gross and palpable error occasion* 
tng substantial injustice. An industrial adjudication by reason that 
it is an award cannot be assailed becmise some other person would 
have given a different award or that elaborate reason have not been 
given : Katiutni Uelals & AUoys Ltd. v. Workmen, A. I. R. 1967 
S.C. 1179. ■' 

The Supreme Conrt docs not sit as a regular Court of appeal over 
Industrial Tribunals, and does not ordinarily subject the evidence given 
on behalf of the parties to a fresh review and scrutiny unless it is 
shown that exceptional or special circumstances exist or that substan* 
tial and mve injustice has been done or that (he case in question 
presents futures of sufficient mvity to warrant a review of the de> 
cision appealed from : if(s. Tnaia$t Iron and SUtl Co. v. Their Workmen, 
A. I. R. 1958 S. C. I3t'. 

Where no question of principle is involved and where the Tribu* 
nal has not committed any error in the matter of awarding cempen* 
sation the Supreme Court will not interfere : Mis. Indian Iron & Steel 
Co. V. Their Workmen, A. 1. R. 1958 S, C. 130. 

The Supreme Court can entertain appeals in industrial matters under 
Article 136 only where general questions of law are raised and where the 
Court feels called upon to pronounce its decisions on them for the guidance 
of industrial adjudication in the country. Ihe decisions of induscrial 
Tribunals on questions of fact and their coociusion is iiiatters within their 
discretion are not usu^y revised by the Court under Article 13G ; .Manage- 
ment of Wenger SeCo,, v. Workmen A- 1. R. 1961 S. C. 871, 

Ordinarily findings of fact recoided by tribunals are not allowed to be 
cballeitged in appeals under Article 136: S. E. & Stamping work Lid., v. 
workmen, A. I. R. 1963 S. C. 1916. (Para 6). . 

The findings of victimisation is a qnestion of fact and cannot be 
agitated in Supreme Court. P. H. KaJyani v. M/s Asia Finance, Calcutta, 
A. I. R- 1963 S. C. 1759. 

XtTiere the proper principles have been applied by the Tribunal, it is 
not the practice of the Court to interfere, with details of award when exer- 
cising its special jurisdiction under Article 136 of the Constitution: 
Hindustan Times Lid, v. Their xrorkmen, A. I. R. 1953 S. C. 1333. 

The quantum of compensatioo is a matter primarily for the Tribunal to 
estimate and it is not open to the Cmirt to go into this question unless it 
is sbo^ that- the Tribunal has committed any error of law or legal principle 
in dedmog it : C, C, S.'Union’s ease, A. T. R. 1966. S. C. 990 
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Where the Tribunil ha\ing examined the entire evidence reached a 
conclu'-ion that the tx-gralia payment was in several cases m excess w 
total loss of remuneration on account of the notification under the Mmini 
Waees Act and where there was undisputed evidence in the case to snow 
that even in normal times short hours had to be imposed by employers upto 
a period of three days in a week it was held thatitisnot possible to Say 
that the Tribunal was in error In holding that the rx-gratia payment made 
by the management was sufficient compensation to the workmen who were 
not retrenched outright and who wee put on short hours of work t 
C. C. S. Union's Case, A. I. R. 1966. S. C 990, 

\Miere the High Court gave a direction to the Commissioner fi.r assew* 
ing compensation on the basis of rates which were approved by the plantiff s 
w'tress, It cannot be said that any serious error was committed in incorpo- 
rating that direction which would'justify interference under Article 136: 
Mjs. Atnar CAand v. diahica Jute Mills, A- I. R. 1966 S. C. 1036. 


1238. Circumventloa of ordinary procedure when'allowed. 

Article 136 of the Constitution confers a wide disexetionery power 
on the couit to entertain appeals In suitable cases not otherwise provided 
forby the Constitntion. It is implicit in the reserve power that it cannot 
be exhaustively defined, but decided cases do not permit interference unless 
"by disregard to the foims of kpal process Or some violation of the princi- 
ples of natural justice or otherwise sustaotial and grave injustice has been 
done. Though Article 136 is couched in widest terms, the practice of the 
Supreme Court is not to interefere when ihe parties try to circumvent the 
ordinary procedure as laid down by law. 

in Dakhesurari Colton MtUs case, 1955— 1 S.C.R. 941; there was a 
breach of the principles of natural justice, and that was held sufficient to 
entitle an aggreived party to come to the Supreme Court against the 
appellate order of the Tribunal under Art. 136. In Baldev SiKgVs case, 
A 1, R. 1961 S.C. 7b6, the Court entertained an appeal against the 
appellate order of th- Tribunal, because limitation to take other remedies 
was barred without any fault of the assessee concerned. The ratio in each 
of these cases ia that circumstance which cannot be corrected by the. 
procedure, of a stated question of law on a statement of the case may 
afford a ground for invoking the jurisdiction of the Court under Article 
136. That ratio does not apply, where a question of law can be raised, 
or and is capable of being answered Sy the High Court or on appeal, by the 
Supreme Court. An appeal against an order of the High Court deciding a 
question referred or against a refusal to call for a statement can b« brought 
before the Court under S. 63, if the High Court decides the question 
referred or if the High Court refuses to call for a statement: KanHaiya Lot 
V. Inconie-Tax Coinw. A. I. R. 15)62. S.C. 1323. 

A preliminary point as to the maintainability of the appeal was taken 
that the appellant having been unsuccessful in availing himself of the other 
remedy provided in the Act should not be, allowed the exttaoidinary 
remedy of approaching the Supreme Court with special leave under Income- 
tax Act, the parties could apply to th* Tribunal to refer the High Court any 
question of law that arose out of the former’s decision. The .Act itself gave 
no right of appeal at all from that decision, nor any other remedy against it. 
The appellant had applied tothe Tnbunal for an order refeiring^certain 
questions arising out of its decision to the High Court bat was unsuccessful 
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in getting an order. The Supreme Court was moved for special leave to 
appeal and the appellant sought fur condonation of delay in moving the 
court, placing before it all the facts. The court on a consid^ation of the 
facts condoned the delay and granteo special leave. There was no attempt 
by the appelllant to ovenea^ or mislead the (^urt and the Court in Its 
discretion gave the leave. In these circumstances, the court thought fit to 
grant leave to the appellant to appeal from the decision of the Tribunal 
and the preliminary objection was o%‘er ruled: BalJtv SiHghv. 1. T. Commtr, 
A, I. R. 1961 S C. 733. 

Similiary a preUminaiy objection to the roaintainability of the appeal 
on the ground that the appellant could not file the app^ uDle» it hii 
exhausted the remedy under Article 226 of the Constitution of India was 
made. It may be be seen that Article 136 confers a discretionery api^Uate 
jurisdiction on the court against any order passed by any Tribunal in the ' 
territory of India. The said jurisdiction is not subject to any condition 
that the party who seeks special leave of the court to appeal from such 
order, to exhaust all hU other remedies. The existence of a statutory 
raroedy to such a party may persuade the court not to give leave to appe^ 
to the party but where the .^ct docs not provide for a further remedy again- 
st the order made by the Commissioner in revision, it is not necessary to 
move the court under Article 226. Under Article 228 of the Constitution of 
India, the High Couct'i jurisdiction is discretionery and the scope of the 
jurisdiction is rather limited. The Supreme Court saw no justification to 
throw oi\t the apneal on the groond that the appellant bad not exhausted all 
his remedies: d/asffr Consfrstcfion Co. v. State of Orissa. A>I.^ 1966 S> C. 
1049. 

In CfcoWani’s case ( 196!) 43 ITR 498 the attempt was to by pass the 
decision of the High Court on a question referred to the High Court for deci- 
s:on.It was held that the Supreme would not allow the High Court to be by- 
passed and that an appeal from the decirion of the Tribunal jn the circumstan- 
ces is incompetent. A similar view was again expressed in hvo oth'f cases via. 
Iniian <4/{(r;;tntum Col LU. v. Commr of Income Tax. A. 1. R. 1 62 SC 1619J 
and i?ai:Aatyaiaf ToAr'a v. Commissioner Income Ux C. A. A. UR. 1962 SC 
132S. In-all the three cases reliance was placed by the appellants to get 
special leave upon the decisions of the Court in DAaJcesisari Colton Hills Ltd. 
V. Commissioner Income lax (I95'l I SCR 941 and Baldcv Singh's eaxe 
(1960) 40 I. T. R. 605. It was pointed out by the Supreme Court that the 
two cases relied upon were decided on the special circumstances exsiting 
there. In the first there was a question of breach of the principles of 
natural justice which could not be raised otherwise than by aa app^ with 
the special leave of the Court. In the second case, it was pointed out that 
limitation was lost by the party through no fault of bis inasmuch as a letter 
was unduly delayed in post.' In IheComwissionev v. Naiional Finance Ltd. 
A. I. R. 1963 SC (3) it was held that the special circumstances which existed 
in (I960) 40 ITR 605 exist. * I« that case there was a combination of cir- 
cumstances which held up the fHicg of the application a day Iite but in 
circumstances showing that the default was not due to any negligeuce on the 
part of the Commissioner of Income tax. fbe receipt of the notice on July 
15, was admitted, but the affixing of the date stamp on the 16th was doe to 
the failure of the clerk to deal with the notice on the 15th because be feU 
ill and had to leave the office- The Court came to the cmclusioa that it is 
difficult to say that the Comm l M fWi er of h 3 tax was negligent and the 
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neeligence. if any on the part of the clerk in affixing a wrong date stamp iS 
excusable if one considers his illness and his absence frt m the ollice on ttie 
15th. It was held that the case comes wiUi in the rule of Daliev 
case (I960) 40 I. T. R. 605 and an appeal direct to the bupreme Court from 
the Tribunal’s cider is justified by the special circumstances: Commtsitoner 
of Income tax v. l^ational FintMtt Limited, A. I. R. 1963 S. C. 835 at pag* 


In the case of Mahadayal Pttmehandta v. Comnurcial Tax Ojicfft 
c 'alcuUa, 1959 S.C.R. 551 the Court Interfered with the order of asses^ 
ment passed by the Commercial Tax Officer of Calcutta and the Court bad 
been moved by way of special leave to appeal agiinst the original order 
of theTaxing Officer. 

The powers of the Court under Art. 136 of the Constitution are as 
wide as they could be because unlike the precceding articles, of the Consti- 
'tution, there is no limitation that the judgment, decree or order should 
be hnal in the sense that the party should exhaust all the remedies pro- 
vided by law before invoking the jurisdiction of the Court to gram "special 
leaveto appeal from any judgment, decree. det''rmi'ia'iin, sentence or 
order in any cause or matter passed or made by anv Court or Tribunal in the 
tenitory of India. In spite of the mde amplitude ol the jurisdiction of 
theCcurt to entertain appeals by special leave, the Cmrc has imposed 
certain limitations on Its own powers lor very good reasons and has refused 
ordinarily to entertain such appeals when the litigant has notava'led 
biosell of the ordinary remedies available to him at law; Ra'itSaranv. 
Cemmtrcial Tax Officer, A. 1. R. 1932 S. C. 1328. 


But where no special circumstances exist, on which the appellant can 
claim to come to the Court against the decision of the Tribunal, by-passing 
the decision of the High Court on the question referred, 'he appeal w luld be 
incompetent: Ram Narian'i. CommtrcialTax O^cet, A. I. R. 196’' S.C. 
1326. 

It would be legtimate to infer that the question of jurisdiction had not 
been urged before the appellate tribunal; if it had been so raised the appe- 
llate tribunal would have dealt with it. The point was not allowed to be 
raised in Supreme Court: Tika Ram & Sons y. Jtsiyorkman AIR 1960 
S. C. 198. 

Where the finding was based on proper evidence the Supreme Court did 

not go into the matter and observed Uut the Courts below could on the evi- 
dence before them legally come to the conclusion recorded. It is not for the 
Supreme Court to substitute its own view on the question for the view taken 
by the Courts below : M. GitimaUappa v. R. Veltappagovda, A. I R 1959 


Where It was never disputed that the properties were joint family pro- 
perties and where the Courts below held that the properties provided a 
suSicient nucleus of joint family property out of which the other properties 
might have been acquired, the sufficiency of the nucleus being a qurstion of 
fact it is not to the Supreme Court to interfere With the findings of the 
Courts below on that question. See 5n«ii«s Krishnarao Kango v Naravan 
Dcvjt Kongo (1955)1 SCR 1. Unless a presumption is rebutted it must prevail 
Where the parties failed to displace that presumption and the presumption 
remained unrebutted the Supreme Court will not interfer: M. Girimallabtia 
y.R. Yellappagouda, A. I. R. 1959 S. C. 906. 
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The Tribunal having found as a fact that the persons whose thumb 
Jmprpssions the nomination paper purported Jto bear had really proposed and 
seconded the candidate and those thumb impressions had been attested bv 
a Magistrate who had in fact been authorised in that behalf the Court did 
not in go into the question: Surmira Naih v. S. Datip Singh, A. 1. R. 1957 
S. C. 24S. 

A point as to the interpretation of a statute was not agitated in the 
High Court, but as it related only to the interpretatian of Section 3 (2) (d) 
andexplanation (1) appended thereto, of the Madras Estates Land Act, the 
Court allowed the parties to argue the point before it : G. Talayya 
V. Jagapalhirajn, A. I. R. 1967 S. C. d49. 

Where an attempt was made to argue that there was no scope for 
applying the principle* first come last go* because the workmen were working 
in a department which was distinct and separate it was cot allowed to 
urged as the Supreme Court held that as it is a question of fact it 
should have been raised in the original writ proceedings themselves. 
Ntwspaptrs Lid. Allahahai, v. V. P. Industrial Tribuual and 

othtrs. A. I. R. I960. S. C. 1329. 

Similarly where the parties did not address the tribunal on the question 
as to what was the effect of not taking the matter before the conciliation 
officer the point was not allowed to be taken in the ISopreme Court B. C, C, 
& S. Mills V. B. Dasappa, A, L R. 1960 S. C. 1352. 

A point was not taken ev-en in the petition for special leave before the 
Court and even though it was a point of some importance the court did not ‘ 
think it proper to allow the appellant to raise it. It was observed that in a 
matter of this kind it is generally necessary that points should be raised be- 
fore the original courts b^ause ^ese are matters concerning the interpreta 
tion of different sections of the Act and in construing the said provisions prior 
decisions of the industrial courts on similar question and the practice ^e- 
s-ailing in respect thereof would be relevant: Manager : B. C, Mills v. 
J. Basiittn, A. I. R. 1960 S. Cl 1 12, 

Where the contention was that even if the High Court could hold a pre- 
liminary enquiry into the conduct oJ jorLcial officer, it had no jurisdiction to 
decide ^e matter finally, was not raised in the petition or in the High 
Court and the Court declined to entertain it ; Mohd. Ckousf v. Andhra 
Slate, A. I. R. 1957 S. C 249. ' '■ 

b’ew point not raised cannot be raised ia Supreme Court. The point that 
a company was a third party in the case and was sot entitled to apply for 
setting aside the order of confiscation or request for the return of the ^ck. 
was not raised before the High Court and was not allowed to be raised in the 
Supreme Court: Ramparsad v. Vijay Kumar, A. I. R. 1967 S. C. 276. 

1239. Exercise of advisory jutisdlctioo— Court not to travel!)^ 
yond it. 

Where the juridictiott of the High Court nnder Section 24 is advisory 
the High Court must answer the question referred to it and cannot travel 
outside the terms of the reference: State oJ U. P, Yadrendra 
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1240. Fojver under Arlicl* 136 can be cxcercUrd only when 

iuvoked. . I • „ 

Though Supreme Court can exercise an unrestricted power 01 resjew- 
irc the judgment of the High Court in the case of a certificate hedged in 
with conditions by re«oiling to its power under \iticlc 136 of the Constitut- 
ion the court refused to do SO as the jvjities did not seek to invoke 
that power: Rughaiamtix v. CAencAii>nin<i, A. I R 1963 S.C. 136 

1241 Decision of appealate ttibunal under Income Tax can be 
cballanged under article 136. 

The Supreme Court has in the case of OAjjteswjri CoVen .Hi7fs L/i. v. 
Coffln.issiOH cj Income lax, If'es/ D(n£ji, 1955-lSCR. 941: held that an appeal 
lies under Art. 136 of the Constitution of India to the Supreme Court 
against a decision of the Appellate Tribunal under the Indian Income ta.x 
Act. But nhre a party had moved the High Court and decision had been 
pronounced adverse to him which became final, it would not be open to 
him to question the coneclness of the decision of the Tribunal on grounds 
which might have been taken in an appeal against the judgment of the 
High Court: Dwarka yath v. Bikar Stale. A.i.R, 1939, S. C. 249. 


REMAND 


1242. Real controversy not appreciated case remanded. 

Though it Mould not be proper lor the Supteme Court to substitute judg* 
ment and discretion for that of the Adjudicator and the Tribunal but when 
the Court was of the opinion that the teal questions that were in dispute 
between the parties were neither appreciated nor considered the Couit had no 
alternative but the remit the matter to the Labour Appellate Tribunal for 
a proper decision after drawing up issues that arose out of the ple^itigs, 
the issues wefe framed because the Court was of the opinion that the omiss- 
ion to draw up issues and focus attention on the points that seem to bo in 
dispute has had the result of shutting out evidence that might otherwise 
have been led; TiflrsAwar v. Btrhar State, A,IR. 1933 S.C. 231. 


Where the appeal succeeded the Court set aside the nrd.T the Courts 
below and remanded the case with the direction that the C-jutl will dispose 
of the suit in the light of the judgment of Supreme Couit ad the parties 
would be at liberty to lead evidence as the question of appoiitioniatnt of 
rent was not property decided : Smendra Salh v. SUilien Court Ltd \ I R 
1966 S. C. 1361 at page 1363. ^ 

Case not utrerJtd 


Wher the High Court has not conadered the evidence, the Supreme 
Court wouldr remand the case lor disporal according to law But 
where proceeding has been pending for a very long time and tiut in 
enforcement of the orders ol assessment the entire property of the -.nnleil- 
ant had been attached the Court thought it fit to hear and decide the rf fer 
ence-on merits: Paimiselh v. Cowmr Incotne tax A.LR. 1965 S C 

Where the matter stood concloded by authority, the oower* of 
Supreme Court in appeal undo- Article »36 would not be exercised and the 
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A remand order if the ‘facts show is not called for in the interest of 
]nstice will not be issued. Where the proceedings were dragging on and the 
relationship between the parties was deteriorating, the Supreme Court did 
not remand the case: Burn Co. v.Tkeir Employees, A.I.R. 1957 S. C. 
38 . 

1243. Allegation of malafide cannot be made for the first time in 
special leave application. 

A plea of mala fides must always be made by proper pleadings at the 
trial stage, so that the respondent bas opportunity to meet the said 
pleadings. Where attempt was made to refer to certain averments made in 
the petition for special leave, the Supreme Court did not permit the parties 
to make out a case of »njia fides on the averments made for the first time in 
the application for special leave and the Supemer Court will not express 
any opinion on the merits of the plea of mala fides: Makhhan Singh v. 
S/a/e, A.I.R. 1964 S.C. 1120, 

It is not possicle to allow a person to raise a point of mala fides for 
the first time in Special appeal as this is a question of fact on which no 
material has been adduced by the respondent either before the enquiry 
officer or before the tribunal: Central India Coal. Fields v. Ram Bilas, 
A.I.R. 1961 S.C. 1191. 

1244. Dealy in making apoUcatlona for special leave not to be 
condoned exparte 

Except in very rare cases, if rot invariably; It would be proper that 
the Court should adopt as a settled rule that the delay in making an 
application for special leave should not be rondooed expaite but that 
before granting leave in such cases notice should be served on the respond- 
ent and iho latter afforded an opportunity to resist the grant of the leave. 
Such a course besides being just, would be preferable to having to decide 
applications for revoking leave on the ground that that the delay In mak- 
ing the same was improperly condoned years after the grant of the leave. 
When the Court naturally feels embarrassed by the rnjustfee which would 
be caused to the appellant if leave were then revoked when be would be 
deprived of the opportunity of pursuing other remedies if leave bad been 
refused earlier. The suggestion was made that the Rules of the Court should 
be amended suitably to achieve this purpose: v. /. T. Commr, 

A.I.R. 1963 S. C. 1062. . 

1245. Hypothetical questions not to be decided' * 

It is, not necessary to decide bypotbelical questions which may arise 
in any future reference, that may be made under the amended law. In the 
exercise of its' appellate powers Supreme Cout^ ^does not give supecula- 
tive opinions on hypothetical questions. It would be contrary to justice, 
and IrvexpedieTA. that opinion' shwald begvven nnssch 
question. If and when they arise they must ari» in. correct cases and to 
use the words of the Earl of Salsbnry L. C. in ■ 4tlom^ Generai of Ontario 
V. Hamilton Street, 1903 A.C. 524, 

“It would be extremely unwise for any judicial ^Tribunal to attempt 
before band to exhaust all possible cases and facts which might occur, to 
qualify, cut down, and over ride the operation of the particular words 
when the concrete case is not before it**. Cenlral Bank of India V. Their 
Workmen, A.LR. 1960 S. C. q.9. < 



SiTREiiE Court on CossTmmo.v or India 


CRIMINAL MATTERS 




A.Udr.34 .h. institution «< •'■“{’SVi; the 

In Article 136 the used the word* “Soprem- Court may in rt« 

EiaS «Uial leave to appeal from any judgment, decree, drtermma- 
gian -pe ^ r!in<«» or matter t»awd or made by anv court 


£ SenS'otdot'irany £seo, mnttj ot m.do by anv coutt 

!,?°t;ib»7“tSo t",;tot/ol Inditu" aha. that ,n odmtnal ma, wa nt. 


or t"b*t”at in ® , y rnatter of constniction botac-n a judgment of 

£ssrofv£t£magS^ 

1967 S.C. 589: Stale oj !Jadras v Iyer A.I.R. 195S S.C. 61 

I! there is a gross miscarriage ol justice or a deparf.re from legal pnxe- 
dure « vitiates the whole trial the court will intertere Where the 
fiSSngs ol fact were such as would shock the judical con^ience leave to a^- 
ur^der Article 136 (1) would usually be granted; Uartpadj v The SlaU 
oAU’csl Brnsaf ‘^A.I.Ra 1956 S.C. 757. _ . , 

^ The Scope ol Article 136 was considered by the court m Pn/am SiugA 

v.Tht Stale A.I.II. 1950 S.C. 169 at page 171 where the law was thus 
laid down : — 

"On a careful examination ol Article 138 along w.th the preceding 
article it seems clear that the wide diretetionry power with which this 
Courtis invested under it is to be exercised sparingly and in exc ptional 
cases only. The Privy Council have tried to lay down ho n lime to time 
certain principles for granting $pcc=al leave in criminal cawswhi h were 
reviewed by the Federal Court in KapiTJee Sin^h v The litng. A I R. 19W 

^’^ lUs sufficient for our purpose to say that though we ate not bound to 
follow them too rigidly since the reasons, contitulional ard admmislralive, 
which some times weilzed with the Privy Council neetl not weigh with tlie Supre- 
me Court yet some of these principles are useful as fuTni*'hinc in many ca«e3 a 
• sound basis for invoking the diKretion of the court in gianiirg special leave. 
Generally speaking the court will not grant spreial leave mbssit is shown 
that excepticnal and special ciicumstarces exist that substantial and giave 
injustice- has bren dene and that the case in (question presents features of 
sufficient gravity to warrant a review of the decision appraled against”. 

"Article 134 (1) • confers a right ol appeal to the Supreme Court in certain 
cases m terms unqualified, on questions both of fact and of law ard if the 
scopeiof any appeal under Article 136 is to be extended likewise to ques- 
tions of fact then Article 134 (Dw-wild become superfluous. 

The Supreme Court is not lo function a.s a further court of appeal on facts 
in criminal cases : Roja Khima v Stale oJ SauraMrJ. A.I.R. 1956 S.C. 217 
at page 226. , _ 

UTien the Coutt ol first instance and the Court of Appeal arrive at concurre- 
'nt findings of fact after beleving the evidence of a witness, the Supreme Court 
as the final court does not disturb such findings save in most exceptional 
cases. But where a finding ol fact is arrived at on (the testimony of a 
witn^ of doubtful character and the courts below depart from the rule of 
prudence that such testimony should not be accepted unless it is corrobora- 
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ted by some other evidence on the record a finding of that character in the 
circumstances of a particular case may well be reviewed even on special 
leave if the other circumstances in the case require it and substantial and 
grave injustice. has resulted: Hattumaifi v State 0 / M.P., 1952 S.C. 

343 at page 345 

It was urged that the court should not exercise the extraordinary juris- 
diction vested in the court by Article 136 in a case of acquittal by the High 
Court, unless exceptional or special circumstances are shown to exist or 
substantial and grave in justice has been dose. However the Court held that 
the case is a fit case for the exercise of jurisdiction under Article 136 of 
the Constitution. Sfafe 0 / Bihar v Basaxan Singh, A.LR. 1958 S.C. 500; 
SiaU V Limsey, A.I.R. 1954 S.C. 20. 

It IS wrong to say that under Article 136 interference by the Court with 
findings of High Court in judgments of acquittal is not perznissibie. The Sup- 
reme Court can interfere where the High Court acts perversely or otherwise 
improperly or has been deceived by fraud ; Slate of Mairas v Vyiiyanatha 
her. A.r.R. 1358 S.C. 61; Limuy case. A.I.R. J9S4 S.C. 20. 

- . Article !36 of the Constitution does not confer a right of appeal on any 
party from the decision of a Court; but it .confers a discretioary power on 
the Supreme Court to Interfere to suitable cases. It U implicit in the dis- 
cretionry power that it cannot be exhaustively defined. It cannot obvious- 
ly be so construed so as to confer a ngbt on a party where he has none under 
the law. The practice of the Priv'y Coaocll and the Supreme Court is not 
to interfere on questions of fact except in exceptional cases, when the find- 
mg is such that *'it sbocls the conscience of the Court” or "by disregard to 
the forms of legal process some violation of the principles of natur^ 
justice or otherwise substantial and grave injustice has been done”. This 
self imposed restriction is not lightened but is only . hightened where 
the High Court on the basis of the finding of facts acquited the accu- 
sed: S/a/e o/Bom6ayv /easy il«sfty,A.I.R. I960 S.C. 391 

In the Case the Sessions Judge discarded testimony of the witnesses. in 
view of discrepancies on matters of comparatively minor fmpottaoce aud 
because the witnesses were relative of the deceased and they made statement 
as to the distance from which the assault was mane which could not be true 
in the light of the medical evidence. The High Court did not accept this 
view of Trial Court, loan appeal with special, leave the Court would not 
be justified in interfering with tbeconclusion 0 / the HighrCourt espedaUy 
when the attention of the Court has not been invited to any substancial 
infirmity in the reasoning of that Court : lioor Khan v. Sl^ of Rajasthan, 
A.I.R. 1964 S. C. 284. . 

In an appeal under Article 136 it is not open to’ the acxused to chal- 
lenge the correctness or the propriety of the finding of the High Court that 
the charge under Section 409 bad been proved against him ^yond a reason- 
able doubt. It is a finding on a question of fact, NVb^e in^ reaching 
its conclusion on the point the High ^urt has agreed with, the view taken 
by the learned trial Judge the Supreme Court will be reluctant to 
interfere. Thus where both the Courts have come to the conclusion that the 
evidence adduced by the prosecution proved its case against the appellant 
in respect of the offence ondcr Section 409 and where the relev^t 
evidence on the point has been consider^ by the High Court, the finding 
cannot be challenged in appeal : K. Kvnhahammad V. TIu Stale of Madras, 
A. I. R. I960 S. C. 663. 
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„ is ll.FS«.l.d p..cUc= ol «-'<:<»« tot »0je»th« ■' m'.ti'i ' 

anjlUgal'tyorirrfBu’aJityof ptocee^e^^^^ t«uUing in an unfair trial, or 
violative of the °J roitcainace ol jnsticc, the Supreme Court m a 

,he iiiat has leiulted in gi^s J ; evidence 

mSS to'lotoion ol tho court. bolow i. loundcd ; Sku.oWu. .Sol* «■ 
a.l,»/Bil'.0'.A-I-R- '9“SX.727. justice ha. token pl.co 

Use coXtoototrtfcrt : Wfu S..** .. Blo/c c/ TOoe Ptort*. A.I R.. 

»he Hieh Court was justified in brushing aside the evidence of the 
Vthuethe mg ^ truthful witness, besides being 

Where the Courts below having carefully examined and accepted the 
•j'^AFiirectlv incriminatins the acensed the Supreme C'lurt on special 

S«u® nol«^»"™ '“t '‘"toEti CMntto* ^lol. ‘1 

11 P A.I.H. 1957 S.C. 4h7. 

Wh«c there was a concunent finding of fact reached by ^th the courts 
h^ow^ regard to the indentification of the accused the Supreme Court 
did?ot the matter : P«trmS.».|fcv.SUlc o] Punjab. k.\. K. 1957 

The Court allowed the counsel for the accused to make bis comments on 
that uart^ the evidence of the prosecution witnesses which ^ars upon the 
oueiuJa whether the circumstances alleged agamsl the appel ant have beers 
hdw Stablishedornot and after discussing the evidence it was held ^at 
ihe cifasmstances have been fully established and there js no doubt about 
them : Chatan Sin^fc v. SlaK of U.P, A.I.R. 1997 S. C. 522. 

ThouEh the reasons given by the High Court for believing the evidence 
were held to be not as satisfactory as they sliould have Ixen but the fact 
)hat witnesses were believed by the trial court as also by the High Comt 

*1,.. Ciinrerae Court while exercising jurisdiction m special leave appeal, dm 
^ot iStetSre in the matter: Priiav, Singh v. Stale of Punjab A.I.R. 1957 S. C. 

Where the Courts below have found the facts against the appellant in 
cateEorical terms it being questions of tact it is no longer open to challenge 
before the Supreme Court .in an appeal on special leave: Uobank AU 
Mmdv. St^ of Bombay. A I.R. 1957 S. C 357. 

In an appeal by special leave the Supreme Court is bound by tlie fm- 
Fim<T.i of fact arrived at by the High Court and especially when such findings 
Se i fUoBr 3 to jF,rted:Z..iaFSi.s» V Tl« SIM of Uila, P,M. 
A.I.R. 1957 S. C. 460. 

Where both the Sessions Judge and the learned Judges of the High 
Court concurred in the conclusion arrived at regarding respective degrees of 
cnilt of the various accused the Supreme Coure hearing an appeal under 
^necial leave did not go into the findings on questions of. fact 
arrSed at by the lower courts : Dharman v. SlaU of Punjab. A.I.R. 1957. 
S.C. 325. 
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, The practice of the Supreme Court in an appeal under Article 136 of 
the Constitution is not to allow an attach except in exceptional circumstan- 
ces on the finding of fact and the Court will be reluctant to interfere if the 
finding is a concurrent finding : A/q/of £. (w. v. Stale of Bombay, A.l.R. 
1961 S. C. 1762. 


, Where there is a concurrent finding of fact that the accused put the 
signatures of bis father on the relevant documents, attested them and got . 
the securities transferred in the name of his father and received the money 
from the Post Office, the findings being findings of the fact based upon 
relevant evidence, the court will not interfere with them : G. S. Bansal v.. 
Delhi Administration, A.I.1R. 1963 S. C. 1579. ^ 

Where the various statements made by a witness in cross-examina- 
tion before and after the framing of the charge clearly demonstratfd him to 
be an utterly untrustworthy witness it would be highly dangerous to act 
upon bis evidence, and where there is no other evidence the Court may 
interfere : SlaU of Delhi v. Shri Ram Lokia, A.r.R. I960 S C. 490. 

Where the findings are halting and at some places, appear to be 
inconsistent and as the admitted and proved circumttances ass frima facie 
indicative of the guilt of the accused rather than their inncocnce, the court 
may go into the question whether , the acquittal was proper or not : 
Stale of Bonibay y. Busy hlistry, A.I.R. 1961 S. C. 391. . 

Ordinarily, it is not the practice of the Supreme Court to re-examine 
the finding of fact reached by tbe High Court, particularly in a case 
where there is concunence of opinion between the two Courts 'below. 
But where the case against the appellant is based on circumstantial evidence 
and when there is no direct evidence that be admnistcred poisca and the 
from tbe evidence of the doctor who 'performed the post-mortem exami- 
nation inference of guilt is drawn tbe Supreme Court felt it necessary 
in view of the extraordinary nature of tbe case to satisfy itself whether 
each conclusion on tbe separate aspect of the case, is supported by 
evidence and is just and proper. Ordinarily.’ the court is not required to 
euiter into an elaborate examination of the evidence but ithe Court depar- 
ted from this rule in this particular case, in view of the variety of aigu- 
ments that were addressed tort : Anant Lagu Stale of Bom&qy. A.l.R. 
I960 S.C. 500. 

Though in an appeal under special have the court ordinarily is bound 
by the finding of fact arrived at by the High Court yet the Supreme 
Court went- Into the matter as the High Court did not deal with the ap- 
peal as it should have, done : Jumman v. 7ht Stale of Punjab, A.I.K. 
1957 S.C. 472.’ • ' 

Where the Court came to the conclusion that all the relevant facts 
bearing on the question were not considered by the learned Judges of the 
High Court and tbe failure to take into account these material facts in- 
trioduced a serious legal infirmity ' the conclusion was reversed ; 
Sarwan 5»ng* v. SlaU of Punjab; A.I.R. 1957 S.C. 637. - 

If the all the facts taken togetbercall for interference the Court may 
inteifere : Ramjanam Singh v. SiAar Stale,- AXR*' 1956 S.C. 613. 

A pwint not raised in Courts below cannot be urged in High Court 
Dhannajay v. .if. S. A.I.R. 1960' S.C. 7-iS 

1247. Fresh opinion about tbe gtult ' if csm be fsfnbd. 

The Supreme Court does not fona a fresh opinion as to ^ 
or the guilt of tbe accused. It accepts the apprais?’ ' 
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High Court aud the courts b‘!ow. Therefore, before the court inter- 
fers something more must be sl.own such as that there has been -n the Uial 
a violation of the principles of natural justice or a deprivation of the rights 
of the accused ora misreading of vital evidence or an improper reception 
orardection of evidence which if discarded er received would leave the 
conviction unsuportable or that the court or courts have committed an OTor. 
of law or of the forms of legal process orpiocedure by which justice ilseJl 
has failed: Saravanabhavan v. State of Madras. A. 1 R. 19€6 S. C. 1973 

1248. Evidence not to be scrutinised txnirss there iafailurecf 


The conclusion recorded by the court of first instance and affirmed by the 
High Courts based upon appreciation of evidence are noj to be upset where 
specially no question of law arises there frein Normally the Court 
does rot proceed to review the evidence in appeals in criminal cases, unless 
the trial is vitiated by some illegality or irregularity of procedure or the 
trial is held in a manner violative of the rules of natural justice resulting in 
an unfair trial or unless the judgment under appeal has resulted in gross 
miscarriage of justice; Kirfal Singh v. State of Vllar Praaesh, A. I. R. 
1965 S. C. 712. 


It is universally recegnised that in regard to a large number of 
constitutional problems which are brought before Court for rts decision 
complex and difficuH questions arise andon many of such questions, two 
view are possible. There fore. U one view has been taken by Court after 
mature deliberation, the fact that another Bench is inclined to take a 
different view may not justify the Court in reconsidering the earlier decision 
or in deparing from it. The problems of constrmg constitutional provision 
cannot be reasonably solved merely by adopting a literal construction of 
the words used in tne relevant provisions. The Constitution is an organic 
document and it is intended io serve as a guide to the solution of changing 
problems which the Court may have to face from time to time, Natur- 
ally, in a progressive and dynamic society the shape and apperance of these 
problems are bound to change with the inevitable consequence that the 
relevant words used in the Censtitution may also change their meanging 
and significance. That is what makes the task of dealing with constitutional 
problems dynamic rather than static. Even so, the Court should be reluctant 
to accede to the suggestion that its earlier decision should , be light hear- 
tfdlv reviewed and departed Irom. in such a case the test should be is it 

absolutely necessary and essentia! that the question already daided should 
be re opened? The answer to this question would depend on the nature of 
the infirmities alleged in the earlier decision, its impact on public good an 

the validity and compelling character of the considerations urged in 
support of the contarary view. If the said decision has been,* followed in 
a large number of cases that again is a factor which must Be taken into 
account: Sajjan Singh v. State of Rajasthan, A.I.R. IS65 S. C. 845. 

SENTENCE V 

1249 Interference in matters of sentence 
Ord-naiily the Court does not interfere in the matter of sentence in appeals 
under Article 136, but in the circumstances disclosed in the appeal where 
the accessed had already been io jail for more than ten months alongwltb 
the fact that the trial bad been prolonged for eleven years and when 
the officers and servants of the Board including the highest officer were 
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behaving as if the moneys of the Beard were their private property and the 
misappropriation took place mainly because the accused was obliging these 
officere and servants of the Board the sentence already undergone by the 
accused was held sufficient: ilutiua Lai v State of U . P., A. I. R. 19&4 
'S.C. 21 ' ' • 

Similarly ^where facts of the case before the court presented some unu« 
Eual features there the court technically interfereed with the sentence of 
one years, imprisonment passed by the Oiief Presidency 3fagista(e. The 
accused was sentenced by the Presidency Slagistrate on April. 24. 1963 and 
thereupon he started serving the sentence till the judgment of the High 
Court which was • rendered on December, 10, 1963. The respondent was 
released the oext day i. e, December. 1 1, 1963. The Supreme Court granted 
special leave on December, 20, 19£3 and thereafter on application made 
by the appeilant-'State the Conrt directed arrest of the respondent. The 
respondent lyas accordingly arrested and though the Magistrate directed bis 
release on bail pending the disposal of the appeal in the Sui^eme Court, 
the accused^'was unable to fornix the ball required and hence sufiered im- 
prisonment. The imprisionment continued till May, S, 1964 when the dectson 
of the Snpr^e Court was proaouaced, so that virtully the accused bad 
sobered the imprisonment that bad been indicted on him by the order of 
the Presidency Magistrate. ‘ In these circumstances, though the appeal was 
allowed the accused was not sent back to jail: SlaU of ^aharslra v HM. 
George. A,I.R. 1963 S.C. 722 at page 744. . . 

’ - ^ ABATEMENT 

12S0 Ccimlflal appeals when abate 

The revision petitions and some, appeals from sentences of fine might 
be eontioned by the l*gal representatives on the death of the acccused pen- 
ding tie preceding. Pranab Sutnar iJitra v Stale of )ye$t Benia! (\9S9) 
Supp (1) S.C.R. 63 : But the mere possiblity that the legal representative 
might get tbei pay incase the civil servant b acquitted does not confer any 
right on the Legal Representative to continue the appeal; Sanrotfa v Stole, 
A.I.R. 1965 S.C.164.S. 

1230. Appeals against jury verdict, scope of interference is narrow. 

Since the ■ appeab before the High C^urt and before the Supreme Court 
was against the convictions and seoteoces based on the acceptance of 
the verdict of ’the jury against each of the accused, it was held that 
scope fer interference on appeal either by the High Court or by the 
Supreme Court Is very limited: SarJuI Singh v. State of Bombay A. L R. 
1957 S.C. 747 at page 759- , • , j 

1251 ' Conviction based on circunuteantial evidence-PrincipIes 
governing. 

The Snpreme Ccuit in Anant ChirJaman Laga v. Stale of Bombay, 1960 
2 S. C. R. 4^ has laid down the {wiociples which govern the cases where 
the conviction b based on circumstantial esidence. In that case 
HidayatulUh J. at p. 5i6 quoting the obseis'aticns-of Baron Parke in 
ToxtUs case (1854) 2 C. and K 309 where the learned Baron laid down 
the principles applicable to such cases observed that any circumstance 
which destroy the presumption of innocence, U properly established can be 
t^en into account to find oat if the circums ances le^ to no other infez^ce 
but of guilt. .Thus what is to be seen is whether the totality of 
circumstances which are held to. have been proved againsttheappellants 



456 


Supreme CoORT ON CoNSTiTunoM op India 


it can be said that the case is established asamsl the appeUanls 1 . e the 
iact. established aieinfonistensmth the laaocence otlbe “n? 

incapable ol ejplanation cn lany bjpolhesis other than "ii** “’J S”"*' 
Similar obsenition «,.e made in CotiWa RrdJy v. 

A.l R. 1960 S. C. 29 and Raghav v. Slate A.I.R. 1963 b. U >4. 


Tb, Court »ill be slow to entertain question oi prejudice when d^ 
tails are not furnished and when Ihe objection is not taken at an early 
stage: 5uMii v. Stale of Rajaitant A.1 R. 19.56 S. C. 513. 

Where no grievance was made In so far as the contravention of provis- 
ion of S. 324 Criminai Procedare Code ras concerned eJlbef before tne 
Court of the Additional Sessions Judge or before the High Court that 
by such a contravention the accused was prejudiced, the Court will not allow 
the point to be raised for the fust time in Supreme Court, the reason bemg 
that whether there was prejudice is a question of fact and cannot be permitt* 
ed to be agitated for the first time in an appeal under Article 136 of the 
Constitution; Radha Kiihan v. Stole of V.P., A-l.R. 1963 5. C. 822. 


An argument necessitating retrial ought to be put forward at the earliest 
stage and at any rate at the time of the regular appeal in the High Court. 
This cannot be entertained for the first time in an appeal on special leave. 
Karlar Stngli v. of Punjab, A.I.R. 1950 S. C. 5a6. 


Where the point that there bad been misjoinder of charges was not 
urged in the High Court because there was no referenes to it in the judg* 
ment of that Court and was rot tal«n in the Prtitior for special leave the 
Court did not let the parties to lahe ou'Stion in Supreme Court. Mattgal 
Singh V. Af. B. State A.I.R. 1957 S. C. 201. 

It was urged that the entire evidence with regard to the recovery should 
be discaroed, as the police investigation in the case was sot a straight for- 
ward one but was conducted in such a way as to raise suspicion that the 
police was deliberately trying to create some evidence of recovery against 
each of the accused persons the Court refused to do so oo the ground that it 
is not the function of the Court to reassess evidence and an argument on 
a point of fact which did not prevail wiih the Courts below cannot avail the 
appellants in the Court: Lachmman Singh v. The Slate A.I.R. IQS2 S. C. 
169. 


PROFESSIONAL MISCONDUCT t 


1253. Cases of professiooal mis conduct. ’ 

The jurisdiction exercised by the High Court' 'in cases of professional 
n isconduct IS neither civ*! nor criminal as these expressions are used in 
Articles 133 and 134 of the Constitution. In one aspect it is a jurisdiction 
ovtr ati officer of the Court and the Advocate owes a duty. to the Court apart 
from his duty to hisclienis. In another aspect it is a statutory! power and 
a duty vested in the Court under Section 10 of the Bar Councils Act to 
ensure that the highest standards of professional conduct are maintained, 
so that the Bar can render its expert service to the public in general and 
ihelhtigants in particular and thus discharge its main function of co-opera- 
ting with the judicary in the administration ol justice' according to law. This 
task which is at once delicate and responnhle the statute vested in the High 
Court and therefore, the primary responsbility of ensuring it rests with it. 



JuRisDicnoN OF Sdpremb Court 


457 


The Supreme Court in consequence is most reluctant to interfere with the or- 
ders of High Courts in the field, save in exceptional cases when any question 
of principle is involved or where the Court is persuaded that some violation of 
the principles of natural justice has taken place or that otherrvise there has 
been a miscarriage of justice. Where however none of these factors are 
present, it is not the practice of the Court to perm.t the canvassing of the 
evidence on the record either for reappraising it or to determ ne whether tt 
should be accepted or not. The findings of the High Court therefore on ques- 
tions of fact are not open before the court and it would onJv consider whe- 
ther on the facts found the charge of professional misconduct is established 
or not: P. J, Raiam v. D. Kattikaram, A-I-R. 1964 S. C. 2t4. 

On a matter of punishment the court is relucrant to interfere with order 
of the High Court. But as respects the disciplinary action to be taken 
against a member of the Bar who has been guilty of professional misconduct 
where there f are mitigating circumstances, the Court may be interfere ; 
Lalit Mokan v. Advocate General Orista, A.I.R. 1957 S.C. 255. 

1254. Cases uuder Corruption Act. 

How the burden lahich has shifted to the accused under S. 4 ( 1 ) of the 
Prevention of Corruption Act is to be discharged has been considered by 
the Court in State oj ^Jadras v. A. Vaidyanatha Iyer, A. L R, 1958 S.C. 61 
where it was observed: — 

"Therefore where it is proved that a gratification has been accepted 
then the presumption shall at once arise under the Section. It introduces 
an exception to be generet rule as to the burden of proof in criminal cases 
and shifts the onus on the accused. It may here be mentioned that the 
legislature has chosen to use the words "shall presume" and not "may 
presume", the former a presumption of law and latter of fact. Both these 
phrases have been defined in the Indian Evidence Act no doubt for the 
pur^ses of that Act, but S. 4 of the Prevention of Corruption Act is in 

mulrrfa with the Evidence Act because it deals with a branch of law 
of evidence Le. presumptions, and, therefore, should have the same 
meaning, "Shall presume, has been defined in the Evidence Act as follows 

"Whenever it is directed by ibe Act that (he Court shall presume a 
face, it shall regard such fact as proved unless and until it is dispraved". 

It is a presumption of law and therefore, it is obligatory on the Court 
to laise this presumption in every case brought under S. 4 of the Prevention 
of Corruption Act because unbke the case of presumption of fact presumpt- 
ion of law constitute a branch of jnrisprudence'*. 

These observations were made by the Supreme Court while dealing 
with an appeal against an order of the Madras High Court setting aside 
the conviction o! an accused person under S. 161 1>P. C In that case 
the accused an IncoTfje lax Ciffiter was aileged to V/ave recvrftdi Ttnamvi 
Rs. lOtO/- as bribe from an assessee whose case was pending before 
him His defence was that he had taken that money by way of loan. The 
High Court found as a fact that that the accused indeed bad asked the 
assessee for a loan of that amount. It was of opinion that the versions 
given by the assessee seemed to tilt the scale in favour ot the accused and 
that the evidence was not sufSeieat to show that the explanation offered 
cannot reasonably be rejected. The Supreme Court however reversed 
the High Court's decision bolding that the approach of the High Court was 
wrong. The basis of the decision of the Coart evidently was that a pre- 
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sumption of law cannot be successfully rebutted by merely raising 
a probability, however, reasonable that the actual fact is the reverse of me 
fact which IS presumed. Something more than raising a reasonable proba* 
b'itity IS required for rebutting a presumption of law. The bare word of 
the accused 'S not enough and it is necessary for him to show that upon 
the established evidence his explanation was so probable that a prudent 
mao ought in the circumstances to have accepted it. 

1255. Review. 

In a review application, it is highly inproper on the part of an advocate 
to refer in detail as to what happemd in the Court on the previous occasion 
and as to what transpired between the various judges : Associated Tubewells 
V. Gujarnal A.l.Ji. 1957 S. C. 

The Supreme Court has inherent power to review its decisions. In 
exercising this inherent power, the Court would naturally like to impose 
certain reasonable limitations and would be reluctant to entertain pleas 
for the reconsideration and revision of its earlier decisions, unless it is satis- 
fi^ that there are compelling and substantial reasons to do so, it is general 
judicial experience that in matters of law involving question of constructing 
statutory or constitutional provisions, two views are often reasonably possible 
and when judicial approach has to make a choice between the two reasona* 
bly possible views, the process of decision>making is often very difficult 
and delicate. When the Couit hears appeals agamst the decision of the 
High Court and is required to consider the propriety or correctness of the 
\iew taken by the High Courts on any point of law, it would be open to the 
Court to hold that though the view taken bv »he High Court is reasonably 
possible is better and should bo p-'-ferred In such a case, the choice is 
between the view taken by the High Court whose judgement is under appeal, 
and the alternative view which appears to the Court to be more reasonable 
and in accepting its own view in preference to that of the High Court, 
the Court would be discharging its duty as a Court of appeal. But difierent 
considerations must inevitably arise where a previous decision of the Court 
has taken a particular view as to the construction of a statutory* provision 
and when it is urged that the view already taken by the Court should be 
reviewed and revised it may not necessarily be an adequate reason for such 
review and revision to hold that though the earlier view is a reasonably 
possible vrew, the alternative view which is pressed on the subsequent occa- 
ssion is more reasonable. In reviewing and revising, its earlier decision, 
the Court should ask itself whether in the interests of the public good'or 
for any other valid and Compulsive reasms. Uis necessiy that 'the earlier 
decision should be revised. When the Court decides questions -of law, its 
deciMOnsare, uuder Article 141, binding on all Courts i wjthin thq, territory 
of India, and so it must be the constant endevour and concern of the court 
to introduce and maintain an element of certainty and, continuity in the 
interpretation of law m the country. Frequent exercise by the Court of its 
pou-er to review its earlier decisions on the ground that the view pressed 
before it later appears to the Court to be more reasonable, may incidentally 
tend to make law uncertain and introduce confusion which mustibe consb- 
tentJy avoided. That is not to say that U on a subsequent occasion the 
Court IS satisfied that its earlier decbion was clearly -erroneous it should 
hesitate to correct the error; but. before a previous decision is pronounced 
to be plainly erroneous, the Court must be satisfied withaf^r amount of 
unanimity amongest its members that a revision of tlje said view is fully 
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justified. It is not possibj? or desirable and in any case it wou3d be inex- 
pedient to lay down any principles which should go%"em the approach of the 
Court in dealing with the question of reviewing and revising its earlier 
decisions. It would always depend upon several relevant consideration : — 
what is the nature of the infirmity or error on which a plea for a review 
and revision of the earlier view is based ? On the earlier occassion, did 
some patent aspects of the question remain unnoticed or was the attention 
of the Court not dra^vn to any relevant and material statutory provision, or 
was any previous decision of the Court bearing on the point was not noti- 
ced ? Is the Court hearing such plea fairly unanimous that there is such 
an error in the earlier view ? What would be the impact of the error on 
the general administration of law or on public good ? Has the earlier deci- 
sion been followed on subsequent occassions either by the Court or by the 
High Courts ? And would the reversal of the earlier decision lead to public 
inconvenience, hardship or mis^ief ? These and other relevant considera- 
tions must be carefully borne in mind whenever the Court called upon to 
exercise its jurisdiction to review and revise its earlier decision. These 
considerations become still more significant when the eaflier decision ha- 
ppens to be a unanimous decision of a Banch of five learned Judges of the 
Ciiurt ; Tht KesMav Slillj Co. LldPaladvThe Commissiotier ot Iffoorno lax 
Bombay North, Ahmedabad,, A.I.R. 1965 S.C. 1636. 

1256. Advisory jurisdiction 

The President can refer any matter to the Supreme Court for seeking its 
advice. The fact that a Bill is referred to the Court will act make any diffe- 
rence. It is for the President to detenniae as to what question are to be 
referred to the Supreme Court under Article 143 and the Court may on 
good reasons decline to give any opinion. In re Ktrtla Eiucaiiim BUI 1957, 
1959S.C.R. 995. under Article 143. A.I.R. 1965 S.C. 745 

In Btrubari Union’s Case, A.I.R. 19^ S.C. 845 the Court held that 
cession of territory must be by legislative Act. 

The words of Art. 143 (1) are wide enough to empower the President to 
forward to the Supreme Ccuit for its advisory opinion any qursticn of law or 
fact which has arisen or which is likely to arise provided it appears to the 
President that such a question is of soeb a nature or of such public impor- 
tance that it is expedient to obtaia- the opinion of the Court upon it. 
However, tie Supreme Court is not' bnuod to give sach advisory opinion in 
every case: In re. Under Artkle US, Consliiulion of Ittdia; A.I.R. 1965 
S.C. 745 at page 746 ' 

Under Article 143 (I) it may be comptent to the President of formulate 
for the advisory opinion of the Supreme Court questions' ‘of fact and law 
relating to the validity of the impugned provisions, of. existing laws, it 
may be open to him to formulate questions in regaid to tlw validity of pro- 
visions proposed to be incfndedm <6e Ciiifs wfii’cfi woufrf 'cume bifervibo- 
Legislatures, it may also be open to bim to formulate for the advisory opinion' 
of the Court questions of constitutional importance. Jn re. .Under Article 
U3, Coustiluiion of India, A.I.R. 1965 S.C. 745 at page 740.' ' 

1257. Rule makieg Power i ' ■ > \ 

Rules framed under Art 145 being in the exercise of the delegated 

power of [legislation the said pewer cannot be exercised so' as to mfect 
the fundamental rights. If the wide words used in ' Article 142 cannot justify 
an order of security in an Art. 32 petition, it follows that a rule made under 
Article 145 cannot authorise the making of such an order. It may be that 
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ir, coTve cases the respoddent may oot be able to recover its costs from the 

oetitirner even if the petition is dismissed on the merits. But that cannot 

L'l'fy the mating of an order tor Mciitily because even impecnnmns 
citizens, or citizens living abroad, must be entitled to move the Court if 
thev feel that their fundamental rights have been contravened. S.milarly. 
wcLn who own no property would beentithd to move th< Ccuit in case 
their furdamental rights are contraxened. and following the analogy of 
O 25 R I (3)- ro order for security can be made against them because 
tlal wcu'dirake their right illnsoiy. Rule hatred under Art. 145 which 
ccxein ihe practice and procedure in respect of the petitions under Art. 
32* with the object of aiding and facilitating the orderly course of their 
piesentation and further progress until then decision, cannot be said to 
contravene Article ' ^2. 

But if a rule imposes a financial liability on the petitioner for the bene- 
fit of the respondent and non-compliance with the said rule brings to an 
end the career of the said petition, that must be held to constitute an 
infringment of the fundamental right guaranteed to the citizen to m'>ve the 
Court un'^er Art 32: Pnm Chand Catg and anolhcr v. Excise Cotnmissiouer 
A.I.R. 1963 S.C. 996 


The statutory period of limitation prescribed by limitation Act, 1963. 
prevails over the rules made by the Supreme Court ; A. Z). Purina Saral/iy 
V. State of Anita Praitsh, Petition for Special Leave of Appeal C.A. 
No. 1?9 of 1965, decided on 7-5-1965. 


A rule prescribing an Advocate on Record to tal<e examination if he 
wants to become an Advocate on Record is valid : In re-Lily Isabel Thomas, 
A.I.R. 196'* S.C. 853. Similarly a rule authorising publication of lut . f touts 
by Registrar is intra vires to the powen of Supreme Court: Re-Sanl Ram, 
1960(3} S.C.R. 499. 

A constitution Bench of five or more Judges before which a case 
happens to be posted in the first instance is competent to split up the 
case by deciding the constitntional questions and leaving the rest of the 
case to be dealt with adn disposed of by a Division Bench of less than 
five judges on merits in conformity with the opinion of the Constitution 
Bench. Article 145 (3) cf the Constitution cannot be so cirstrued as to de- 
prive the Supreme Court of the inherent power of splitting up a case 
for the purpose of bearing and deciding ; Rao Shiva Bahadur Singh v. 
The Stale of Vindya Pradesh, 1955 (2) S.C.R. 206. 


Question whether the jurisdiction of the High Court under Article 226 
to quash the orders of Administrative Tribunals is confined only to cir- 
camstanees in which the High Court of England can issue a writ of 
certiorari-, or Is much wider than the said power involves a subrantial 
question of law as to the interpretation of the Constitution. Such a ques- 
tion can be heard only by a Bench of five judg*s K. AT. SkanmvFam v. 
S-B.K-S. (P) Ltd and others, A.I.It 1963 S.C. 1626. 


• ' The Court held that Article 20 (2) has been fully decided by the 
Supreme Court in Slate v. 5 L. ApU. A.LR. 1961 S.C. 578 and what remain- 
ed in this case is only its application : Bhagman Swarup v. Slate ->/ 
Makarashlra A.I.R. 1965 S.C. 682. ^ 
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1253. Bindiog nature of decisions. 

No doubt the law declared by the Court binds Courts in India but it 
should be seen that the Supreme Court does not enact : Rajeswar Prasad 
V. Slate of W., B. A.I.R. 1965 S. C. 1887. 

The Supreme Court should not make any pronouncement which is not 
strictly necessary lor the disposal of a particular case before it : 
Nalhv.Ths Commissioner of Itt'ome Tax Delhi, 195^ S.u.R. Supp. {1)528 
A.I.R. 1959 S.C. 14'^, Naresh v. Slate A.I.R. 1967 -.C I. 

The decisions of the English Courts being merely of p rsuasive authority, 
decisions of such courts even if at variance with one of the Supreme Court 
do not by themselves justify an application to reconsider an earlier decirion 
of the Supreme Court : Manipur AdminisirtUioit v. Blta Singh A.I.R. I9o5 
S,C 87. 

Supreme Court is not bound by its o'a'd decision : Dwarka Dass 
ShrinivasoJ Bombay, v. The Sholapur Spining and Weaiing Co. andOrs, 
1954 S.C.R. G74. ^ 

The observations in the judgment of the Supreme Court which are in 
*he nature of obiter dicta cannot be relied upen for the purpose of 
showing that certain statutory - Rules should be held to be valid as a result 
of the said observations ; Mali' Ram v. N. B. Frontier Railvay, A.I.R. 1964 
S.C. 601. - - , 

As the Court has often emphasised, in contsitutional matters it is of ut> 
most importance that the Court should not make any obiter observations 
on points not directly raised before it for its decision ; Rajagopala NaidH v. 
The Slate Transport Appellant Tribunal, A.I.R. 1964 SC. 1573 at 1581: 
Neresh V. State, A.I.R. 1967 S.C. I. There is nothing in the Coustitution 
which prevents the Supreme Court from departing from a previous decision 
if it is convinced of its error and its baneful effect on the general interests 
of the public but the Supreme Court should not lightly dissent from a pre- 
vious pronouncement of the Court. Its power of review, which undoubtedly 
exists, must be exercised with due care and caution and only for advan- 
cing the public well being in the light of (be surrounding circumstances of 
each case brought to its notice but it is not right to confine its power within 
rigidly fixed limits. If on a re-examination of the question it comes to 
the conclusion, that the previous majority decision was plainly erroneous 
then it will be its duty to say so and not to piepetuate its mistake. . 

The doctrine of s’are decisis has hardly any application to an isolated 
and stray decision of the Court very recently made and not followed by a 
series of decision based therein : Bengal Immunity Co. v. Stale of Bikar 
(1955) 2 S. C. R. 603 : A.I.R. 1955 S. C. 661. _ . , 

The clear enactment of Article 141 of the Constitution leaves no scope 
in India for the application of the Auierican doctrine that the declaration 
by a court or unconstitutionality of a statute which is in conilict with the 
Constitution affects the parties only and 'there is no judgment against the 
statute and it does not strike the statute from the statute book. ' 1 

Question of law regarding passport rules having already been decided 
by Constitution Bench, a bench consisting of less than five Judges can 
bear the appeal : Abdul ' Rahim v. Ihe State of Bombay, 1961 (1) S.C.R. 
283. 
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13f3. Writ lies only if theie is infringemeat of Article 32 

1364. Act of legislature nurf</>iog the decision onder 22 
is legal 

1365. Approptiate proceeding, meaning of 

1366. Executive order passed on subjective satisfaction 

not liable to be quashed ' ' 
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1369. Taxing law when can be challenged under article 32 
1259. Scope of Article 226. 

Article 226 is couched in comprehensive phraseology and it ex facte 
confers a wide power on the High Courts to reach injustice where ever it is 
found. The CoDStitation purposely used a wide language in describing the’ 
natnie of the power, the purpose ' for which and the person or authority - 
against whom it can be exercised. It can issue writs in the nature of 
prerogative writs as understood in England; but the scope of .those writs 
also is widened by the use of the expression "nature" for the said express- 
ion does not equate the writs that can be issused in India with those in 
England but only draws an analogy from them. That apart ' IBgh Courts 
can also issue directions orders or writs other than the prerogative writs. 
It enabes the High Courts to mould the reliefs to meet the peculiar and 
complicated requirements of this country.,- Any attempt to equate the 
scope of the power of the High Court under Article 226 of the Constitution 
with that of the English Courts to issue prerogative writs is to introduce 
the unnecessary procedural restrictions grown over the years in a compara^ 
tively small country like England with, a unitary form of Goreniment to 
a vast country like India fonctiooing ooder a fed'"--' structure. Such a 
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construction defeats the purpose of the article itself. To say this is not to 
sav ^that the High Courts can facUon arb'tranly under this Article, some 
nmitSmns are implicit in the artte^^ may be evolved to direct 

L kle through defined channels This interpretation has been accepted 
by thT^upremriourt in 1955-1 S.r R 250 and 

rnany other cases, the latest being Dw/uka Nalh v. Income Tax OJjxcer A.LR. 
1966 S. C. 82. 


QUESTION OF FACT 


1260. Property whether public or private question cannot be raised 
in writ proceedings. 

The question whether the tnisJs are public cr private trusts or the proper- 
ties are private or trust properties are question which invoke investigation of 
complicated facts and recording of evidence and such investigation cannot be 
taken in writ proceedings. Under Article 226 and 227, the High Court cannot 
sit in appeal over the findings recorded by a competeni tribunal in a depart- 
mental enquiry: Stale of Orissa v. Murlidhar, A.I.R. 1963 S.C. 504. 

Under Article 226 of the Constitution the High Court is not precluded 
from entering upon a decision of Question of fact raised} by the petition. 
But where an enquiiy into cco^ficated qvesfiersef fact arises in a peti- 
tion under Article 226 of the (institution before the right of an aggrieved 
party to obtain relief claimed may be determined, the High Court may In 
appropriate cases decline to enter upon that enquiry and may refer the 
party claiming relief to a suit. But the question is one of discretion and 
not of jurisdiction of the Court : of Orissa v. (i/iss) Binapani Devi, 

A.I.R. 1967 S.C 1269. 

In eotertainiog petitions for writ of certiorari it is necessary to remtm- 
ber the iindings of fact recorded by special tribunals which have been 
clothed with jurisdiction to deal with them should be treated as final bet- 
ween the parties, unless ofeourse, it it shown that the impugn^ find- 
is based on no evidence : Syed Yakoob v. Radhakriskanan, A I.R. 1964 
S.C. 477, 

The High Court should not decide disputed question of fact but should 
send the case back : Dwarka Noth v. Income Tax Officer A. I R. 1966 
S. C. 142. 


\yhat functions were actually being performed by the employee is a, 

question of fact and the H-gh Court is not bound to interfere : AniAra 
Saenltflc Co., Lid., v. Seshagir Rao, A.I.R. 1967 S.C. 408, 

The High Court should not interfere on the mere ground that evidence 
isnirt enough to sustain the findings of fact:Sfa/e of Orissa v. Murlidhar 
A.LR.19b3 S.C. 404, 

1261 Alternate Remedy If bars a writ 

As observed by thsSuprena^ ii, 4. K. Ymkale!^ara„ Cotkilor »/ 
C.si™s Bomiiy V. R.m CUitd S.bh,.j w.dhami 1 S. C. R. 753 

Ola high prerogative mil 
*o^d beiote he appto^bes the Court have exhausted other temfdies open 

iurisdietton of the 

Sv, Md J (I M to dert with it, hut is a rule which Courts 
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■ . :The High Court nomally will not permit by entertaining a petition 
under Article 226 of the Constitution the macbioety. created under the Statu-* 
te to be by passed, and will leave the party applying to it to seek resort 
to the machinery so set up : Than Singh v. Superintendent of Taxes] 
AJ.R. 1964 S.C. 1422. 

- The fact that the aggrieved party has another adequate remedy 
may be taken into consideration by the superior Court in arriving at a con- 
clusion as to whether it should, in exercise of its discretion issue a writ 
of certiorari to quash the proceedings and decisions of inferior Courts. But 
the existence of other adequate legal remedies is not per se a bar to the 
issue of certiorari and in a proper case it may be the duty of the 
superior Court to issue a writ ol certiorari to correct the errors of an. 
inferior Court of Tribunal called upon to exercise judicial or quasi-judicial 
functions and not to relegate the petitioner to other legal remedies availa- 
ble to him ; U, P.State v. Afohd tfooh, A.I.R. 19S8 S.C, 861 Basani Kumar 
V. Eagle Rolling Mills A.T.R. 1964 S.C. 1260. 

The Supreme Court held that the respondants bad lo eii ctive remedy, 
for they could not file an appeal without depositing as a condition prece- 
dent a large amount of panalty imposed on them: Collector of custons v. MjS 
Shanlilal CAAolefofA.I.R. 1968 S.C. 197. 

Resort to the High Court in exercise of its extra-ordinary jurisdiction 
conferred or recognised by the Coostitutioo in matters relating to assessment 
lavy and collection of income tax may be pennitted only when questions of 
iiifnngement of fundamental rights arise or where on undisputed facts the 
taxing authoritlses are shown to have assumed jurisdiction which th^ 
do not possess : Shhram Poddar v. Income Tax Officer, A.I.R. 1964 S.C. 
1095. . 

It is true that the High Court would not ordinarily entertain a peti- 
tion under Article 226 of the Constitutio where an alternative remedy is 
open to ibe agrieved party r Municipal Council Kktirani v, Kamal Kumar 
A. 1. R. 1965 S. C. 1321 

The Special remedy provided in Article 226 is not intended to super- 
sede completely the modes of an action in a civil Court or to deny defence* 
legitimatly open in such actions: Slate of M^hya Pradesh, A. I. R. 1964 
S. C, 1006. 

1262. Interlocutory orders. 

Writs Under Article 228 may not be issued in Election matters.' * 

It is well settled that where there is another remedy provided,,the 
Court may properly exercise its discretion in declining to interfere under 
Article 226. Under the election law as it stood prior to amendment in 1956.' 
the correctness of the decision was challenged in applicatio4s under Article 
266 and in further appeals to the Supreme Court, with the result that by 
the time the matter was finally decided, the life of the L^islatmes for 
which the election was held would have itself very nearly efime to an end. 
rendering the proceedings infructious. A signal example of a case of this 
kind is to be found in the dKi'sion reported in Bhikafi Keshaa Jashi v. BrijUU 
Nand Lai 1955-2 S.C.R. 428. It is to remedy this defect that the parliament 
amended the law by providing a right to the High Court under Section IIS-A 
and its intention is obiviouly that proceedings before the Tribunal - should 
go on with expedition and without interruptioo. and that any error in its 
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dicision should be sn riglit in an appeal onder Dial scclion. It would ^ 

p SSr c“tdse ol d,iretion uWet Article :20 to decime to lute lete 
S'S latetlocutory otdeis; iV. T. Thr:» V. C. Ra;a Na.euc a„i aeoltol 
A.I.K. 1959 S.C. 122. , 

1263. Interim order ibould not be pasted oir a holiday 
It h true that if iusticB demands (hat the court sha iid rrccjve a peti* 
tion even on Sunday, the Court should and ought to accept the PcJjUon . 
but havirgr'sard to the fact that ihe petitioners postponed ‘h*- fill.nR of 
the aDPhcation untii smiday night it would hav been proper d thelJiS 
Couit had not passed an interim Oader on the said right: Ptin:%pal v. /vofyuN 
A.l.R. 1965 S C. 707. • ...... .t 

Discrrfiow eitrcisfi fcy Uducational Aidhonlits thotdi net he ifi/er/rrrJ 


vilh. 

It is hardly necessary to emphasise that in dealing with iratteri 
relating to orders passed by aalhonlics of educational uislitulions 
under Article 226 cl the Constlmtion the High Court should iiorraally be 
very slow to pass ex parte intenm orders, because matter fal itig witliin the 
jurisdiction ol tlie educational authorities should normally he lelt to their 
decision and the High Court should interfere wnii ihero only when it thinks 
it roust ^ so ia the interests of justice. 


Where the question involved IS one of interpreting aicgulation fiamcd 
by the Academic Council of a university, the High Court snould ocduiaxily 
be reluctant to issue a writ of certiorari where it is plain that the n gulation 
in question is capable of two constructions, and it would generally not be 
expedient for the High Court to reverse a decision of the educational authori* 
ties on the ground that the construction placed by the said auihoriiics on 
tberelevant regulation appearstothe IlUh Court less teas:<nable than the 
alternative construction which it is pieced to accept: i'ri>iripi« /’o'na 
Cdligcv. Kalyan Stinivat Roman, A. I. R. I9G<3 S. C. 7U7. 

Rtfuial to issue Rule nisi by trial judrt, Inln/fTtuct can be made 
under Article 226. ' ' 


Though the court should not interfere in a matter mvolvln? refusal to 
issue rule nisi but where it has done so under Article 220, the Supreme 
Court will not interfere : /iimanj« KM»»wr v. Jyoti Prakash A- I R. I9G4 S.C. 
1636: Kfll^anPropirs Co-o/>erafiM Dank Ltd. y.Dulhathxhi doai \ I R 
1966 S.C. 1472. * * 


A Court of Wards is not under statutory obligation to hand 
over the properties to any person where possession is m their c. ntfol 
In such circumstances mandamus does not lie: Rala RamChanira RaJJy 
and AnoDier v. Radi Shankaramma and anoiher. 


Refusal by the appropriate Government to make a reference in an 
industerial dispute for adjudication is no ground for issuing a mandamus 
Bombay Union 0 / JournalisU and anoUiers v. Stale of Bombay and anothers, 
(1964) t LLJ. 361. ' 

An Ex-Principal of college challenging the appointment of another 
person in his place as Principal not lowing that he has any right under any 
of the articles ol the statute for appointment or reinstatement, will not be 
entitled to got a mandamus Issued: Ra» Sftivrwira Bahadnr v NaIJnJa 
CoWrgr. 1962 (1) L.L.J. 247. rvoMnaa 
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1264, Res Judicata in vrric Proceediags. 

Tie Supreme Court ias laid dotrai in the case of Rjj LaksJmi D^vi v. 
Banamali Sett, 1953 S. C. R. 154 that the principle underlying res judicata 
is applicable in respect of a question wbidr has been raised and decided 
after full contest, even though the first Tnfaunal which decided the matter 
may have no jurisdiction to try the subsequent suit and even though the 
subject matter of the dispute was not exactly the same in the two proceed- 
ings. In that case the rule of tts juikalA was made applicable to litigation in 
land acquisition proceedings, in that case the general principles of law 
bearing on the rule of res judicata, and not the provisions of S. 13 of the 
Code of Civil Procedure were applied to the case. The rule of res judicata 
is meant to give finality to a decision arrived at after due contest and after 
bearing the parties interested in the controversy. Where the question deci 
ded by the Court on the previons occasion was substantially a question 
afiecting the whole LegislAtore of the State of Bihar and ..as of general 
importance and did not depend upon die particular constitution of the 
committee of Privileges, it cannot be said that the question decided by 
the Court on the previons occasion bad not been fully debated and had not 
been decided after due deliberation. The. fact that there was difierence of 
opinion and one of the Judges conslitutiog the Court held anoth‘T view 
only shows that Uere was room for difierence of opinion hat it was a 
jud^eat of the Court nevettheless which binds the petitiourr as also the 
Le^sUtive \srembly of Bihar. For the application of the general princi* 
pies of res jadicata, it is not necessary to go Into the question whether the 
previous decision was right or wrong: Jf. S. J/. Siarma v, SAr« fTmiitJ 
atti ethers, A.LR. I960 S. C. 118S. 

• Again the qoestions about the applicability of the doctrine of resjudi- 
cata. to the petitions filed under .Article 32 came before the Court in Daryje 
V. SUte of U. P., 1962 1. S. CR. 574 and in that case it was held that where 
the question under article 226 is considered on the merits as a contested 
matter and dis-missed by the High Court the decision pronouncei is binding 
on the parties, unless modified or reserved by appieal or other appropriate 
proceedings under the Constitutioa and so. il the siid decision was not . 
challenged by an appropriate remedy provided by the Constitation a writ 
petiticQ filrd in rrspret cl rbe same matter woold be deemed to be barred by 
res judicata. Therefore, there can be no doubt that the general principle 
of res judicata applies to wnt petition fi'ed under .Vt'cle 32 or Article 229. 
The application of the doctrine of res judicata to the pstitiens filed under 
Article 32 does not in any way icapairor cfiect the content of the funda* 
mental rights gnaranteed Co the ciftfeo of India, It only seeks to regalite 
the manner* in which the said rl^ts could be succe-'sfullv asserted and 
vindicated in courts of law: AmdJgamjUJ CoaJJUldt v, Janapada Ssiha, 
A. I. R. 1964 S.C, 1013. 

1265 Constructive Res Judioata 

The appellant did not take all the points in the writ Petition and thought of 
takiogs new points in appeal by special lea^e. When leave was refused to him 
by the Supreme Court to take those point lo appeal, he filed a new petition in 
the High Court and took those points, and finding that the High Court had 
decided against him on the meritsen those points, be came to the Supreme 
Court. At the bearing of the appeal, he fil^ another petition asking for 
leave from the Court to take some more additional points and that snows 
that if constructive res judicata is not applied to such proceedings a party 
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1267. Scheme settled by Court for the administration of religious 
property can he challenged in writ proreedings 

It IS wrong to say that there is no provision prescribed in the Act for 
tiie modification of schemes dealing with religious property. Section 62(3J 
(a) specifically provides that any schi^me for the administration of a 
religious institution settled or modified by the Court in a suit under 
sub-section fl) or on an appeal under subsection (2) o- any scheme 
deemed under Section 103, claqse (d), to have been ‘ ettled or made 
by thj Court may, at any time, be modified or cancelled by the Court 
on an application made to it by the Commissioner, by the trustee or any 
person having interest in it. Thus the consistency of the scheme with the 
relevant provisions of the latter Act can be examined in writ proceed- 
ings : RajtKdrasifami v.' Commr. H.R.&C E , A. I R. ISi'S S. C. 502. 

1268 Decision given under Article 226 based tn assumption can 
be set aside 

The assumption made by the High Court that because persons 
who had obtained a smaller percentage ol marks at the viva voce test 
in the year 1962 were select^ out of the candidates wh i had applied 
for the competitive examination* and for promotion and the persons 
who had obtained a larger number of marks were omitted, the Rules 
were infringed, was not substantiated. For selection at the competitive 
examination marks obtained at the viva voce test together with the 
marks obtained at the written examination were the sole test, but for 
the purpose of promotion the Pobh'c Service Commission had to take 
into accourit the assessment of suitability for promotion in the light of 
the general record of the candidate appearing from their record of 
service and the opinion expressed by the High Court under whom the 
candidate had served. 

The order of the High Ccmt issung writs directing the inclusion 
cf the fix petitioners before them in the list prepared by the Commis- 
sion for selection of the appointees to the cadre of Munsiffs in the 
Uysore State Judicial Service was set aside as it was based on 
assumption : Siaig of Mysore v. K iV. Ckanirzihckhare, A. I. ii 1935 
S. C. 5S2. 

1269. Disposseas ioo ordered by executive fiat -Writ will lie 

The land belonged to the State and with the permission of the 
State the petitioner’s father built the Dharamsala, temple and shops 
and managed the same during his life time, .\fter bis death the peti- 
tioners and other members of the joint family, continued the manage* 
ment. The Court held that as ilie petitioners were not trespassers in 
raspect of the Dharamsala, temple and shops; they cannot be removed by 
an executive fiat. If the State thinks that the constructions should be 
remos'cd then it should take appropriate legat action for the purpose. 

It cannot by an executive order, dispossess the petitioner : Biskan Das 
V. Stale of Punjab, A. I. R. 196* S. C. 1574. 

1270. Final order to be cballeoged ia writ proceeding, writ cannot 
be issued to original aulhortiea. 

It is the appellate order which is the operative order after the appeal 
is disposed of and should be challenged unde: Article 32 or Article 226. 
This matter has been considered bwthe Supreme Court a number of occa- 
fion after the decision in Saka VentaU Raos case 1953 S.C.R. 1141. 
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In ThmgalKunju Musaltar-s I9Sa (2) &C,R. * 

was not directly in issue the .natter was wnsidered at p 2'3 

of Income Tax Bombay v. imrit lal Bhogtlal 

a similar question arose as to the merging of ati order of the jncome-taa 
Officer into the order of the appel'ate Assistant Commissioner P“!ff J" 
appeal in connection with the powers «i/ the Commission r of Income tax 
fn revision. The Court oliserved as follows m that connection at page 


. ■ There can be no doubt that, if an appeal is provided against an 

Older passed by a tribunal the decision of the appellant aulhoijly is the 
operative decision in law.” 


The matter was considered again by the Coutt in Maian Lal V. Secretary 
to the Govenmcnt, A.I R. 1962 S.C. I5l3 m connection with an order of the 
Central Goseinment in nvision under the Mineral Concessions Rules 1949, 
framed under the Mines and Minerals RegiiJatJon a-d Development Act No. 
53 of 1948, and it was held that when the Central Government rejectetd be 
review petition against the order of the State Government under the Mine- 
ral Concession Rules it was m effect rejecting the application of the appel- 
lant of that case for grant of the mining lease to him. The question of 
the merger of the original order with the appel a-e o der was also consi- 
dered in the case, and It was pointed out on tbs hiss ol Rule 60 of the 
Mineral Concession Rules that it is the Central Government’s order la review 
which is the effective and final otdei 


In the Stale of Uttar Pradesh v. Mohammed Nooh I95S 5.C.R. 595 : a 
public servant was dismissed before the Constitution had come into force 
and his appeal from the order of dismissal was also dismissed before 
the Constitution came into force. His revision against the order in appeal 
was dismissed when the Constitution bad come into force and the ques- 
tion that arose in that case was vrhether the dismissed piiblic servant 
could take advantage of the provision of the Constitution bicause the 
revisional ordir hsdbeen pisied after the Constit iliot. came into force. 
In that case, th- Supreme Court held thatths >rder of dismissal passed 
before the en(orc*rnent of Constitution ciuld not be said to have merged 
in the orders in aopeal and in revision. It was pointed out that the order 
of dismissal was operative of its own strength as from April 20. 1945 
and the public servant stood dismissed as from that dati and therefore it 
was a cas“ of dismissal before the Constitution came idlo force ^nd the 
public servant could not take advantage ol the provisions of the Consti- 
tution in view of the fact that his dismissal had taken ^lace before the 
Constitution had come into force. But the Court pointed out in Madan 
^opal Rtingla-s case A I.R. 1962 SC. tail that MoSarwftifli Nook’s east 
S C.R. 595 was special case, which stands on its own fact; The argument 
based on the principle of merger was repelled bv tHe Court .'in that 
case on two grounds namely <i| that the principle of merger applicable 
to decrees of Courts would not b- applicable to depaitmeutal tribunals, 
(ii) that the originial order would be operative on its dwn strength and 
did not gain greater efficacy by the subsequmt order of dismissal of the 
appeal or revision. In effect this means that even if the priq'ciple of 
meiKer were applicable to an order of dismisallike the oub of Mohammad 
A’ooAs case 1958 S.e.R. 595; A. I.R. 1958 S.C 86 » the fact would 
stiU remain that the dismis-al was before the Constitution into force 

and th»refore the person dismissed could not take advantage of the 
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provisioiis o! the ConstitTition, so far as that dismissal tvas concerned that 
case was thus a special case. The consistent view taken by the Court in 
ilfwsah’dr's Cose 1953-2 S- C. R. 1196 as well as in Amriilal B/wgilal’s case 
A. I. R. 1958 S.C. 868 is that the order of the original authority must be 
held to have merged in the order of the appellate authority and it is only the 
order of the appellate authority which is operative after the appeal is 
disposed of. Therefore, if the appellate authority is beyond the territorial 
)urisdiction of the High Court it would not be open to it, to Lssue a writ to 
the original authority, which is within its jurisdiction so long as it cannot 
issue a writ to the appellate anthorily. See also Collector oj Cuiloms, 
Calcutta V, East India Commercial Co, Ltd. Calcutta, I. R. 1963 S.C. 1121. 

1272. High Court should aot encourirge circumvention of ordinary 
procedure in writs 

High Court should be slow in encouraging parties to circumvent the 
special provisions made for providing appeals and revisions in respect of 
orders which they seek to chellange by writ petition under Art. 226. When 
the writ petitions were admitted because they raise a question of some 
importance which had already been raised by some appeals properly brought 
before the Court under Art. 136 the Supreme Court held that presenta- 
tion of petitions was proper : British I.S.N. v. Jasjit Singh, A.I.R. 1964 S.C. 
1451. 

1272. Various assessment order* challenged lo one writ>One court 
fee is enough in appeal to Supreme Court 

Tlie case in Supreme Court originated out of one petition under Article 
226 of the Constitution cpallenglng tbe validity of various assessment orders. 
It can not be said that 'here were as many proceedings as there were a5se~ 
ssment orders for the petitioner had by a single petition challenged them 
ail together. When an appeal is taken to the Supreme Court from tbe 
judgment of the High Court in such a petition, it is not possible to say 
that there are more appeals than one. tlie appellant is liable only to pay 
one set of court fee and other charges as in a single appeal; CkinJra Bhan 
Gosain V, The State 0 / Orrissa and others, 19B7 S C. 7n7 

1273. Contempt proceedings In * legislature can be .challenged 

under Article 226, no contempt of House ' . V 

Where the contempts alleged to bave been committed by a gitJaen who 
is not a member of the House outside the lour walls of tbesUgislative 
chamber, a Judge of a High Couit who entertains or .deals with a petition 
challenging any order or decision of a Legislature izr^osing aar- penalty 
on a person or issuing any process against the petitioner lor ilsjcontempt, 
or for infringment of its privileges and iimsunities, or who passer any order 
on such petition, does not commit contempt of the said LegiHature and 
tbe said Legislature is not competent to take proceedings against such a 
Judge in the exercise and enforcement of its power, privileges and immu. 
nities: la iq ArticU 143, Constitution o/ India, A.I.R. 1965 S.C. 747. 

1274. MaaifecC injustice .should be shown ' * 

WTiere the High Court came to tbe conclusion that the there way delay 
in raising the objections tbe Supreme Court did not interfere in the matter 
and observ^ that relief under Article 226 is not 'to be given if there 
is 00 maiofest in Justice r Ajti Singh w. Stale of Punjab, A.LR. 1967 
S.C. 856 
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1275. Question ofTaxabUity should not be decided under Arti- 

the Sales Tax Officer had not dealt With 
auestion at all. it is not the function of the High Court und-r Article £.0 
hi taxine matters to constitute itself into an original authority or an appe- 
llate authority to determine qae>ti.in5 retatmg to the taxability of a par- 
ticular turno'ver. The proper order in the circumstances of tli- case is to 
quash the orderol asse.ssm-nt and send the case back to fcSilcs T« 
Officer to dispose of it according to law. The Higli Court should not 
encourage the tendency on the part of the^sicssces to rush to the H'gn 
Court after an assessment order >4 made It is only in vi-rv exception^ 
circumstances that the High Court sjioiild entertain petitions undi r Article 
226 of the Constitution in respect of taxing matters alter an a^srssinent 
order has been made; i'O'ay Singh v. Sfjfr o/ Afaharashlra, A.l.R. 1966 
SC. U I at page 142. 

ADMNlSTRAriVE AKD JUDICIAL ORDERS 


1276. Order eoaflrmlag sale ia a judicial order 

The question whither an order i« iodicial or admnistrative depends 
upon the nature of the order that is passed. An order acrording sanction to 
a»le undoubtedly involves a discretion and cannot be termed nietely a 
ministerial order, because before confirming the sale the court hat (o be satis- 
fied particularly nhere the confiimatc n is opposed, that the sale has been 
held in aecordence with the conditions subject to which alone the liquidator 
baa been permitted to effect it. and that even otherwise the sale ha* been fair 
and has not resulted in any loss to the pirlies who would uU>mi‘ely have to 
share the realisation. 

The mere fact that the ord^r is pas.*ed m (he course of the admnistratfoo 
of the assets of the company and for realising those assete is not by itself 
sufficient to make It an admnlstrative, as distingui--hed from a judicial 
order. For instance. th»- determinatioa of amount due to the company from 
its debtors which is also part of the process of the relisation of the asse'S 
of the company is a matter which arbrs in the course of the admnistmiion. 
it does not on that account follow (bat the determination of the particular 
amount doe to from a debtor who is brought belore the couitisan 
adminbtrstive order. 

It is perhaps not possible (o foimotate a definition which would sitis'ac- 
toiily distinguish, in this context, between an udminLlrative and a judicial 
order. That the power is entrusted to or weiMe d by a person who functions 
'as a Court is not decisive of the question whether the act or decision is 
administrative or a judicial. An administrative order would be one which 
is directed to the regulation or sup-rv sion of matter as distinguis‘ied from 
an order which decides the rights of parties or confers or refuse to confer 
rights to propsrty which are the subject of adjudication before the Court. 
One of the tests would be whelbcr a matter which involves the exercise of 
•4iscretioo is left for the decision of the authority, particularly if that aatiiori- 
•ty were a court, and if the discretion has to b- exercised on objective as 
distinguished from a purely subjective, consideration, it would be a iadicial 
'decision. It has some times beensaid that the essence of a judicial proceed- 
ing or of a judicial order is that there should be two partie.s and a lis b-twicn 
them which is the subject of adjudiciticn, as a result of that order'orade- 
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cisfon on an issue between a proposal dn<l an opposition. No doubt, it would 
not be possible to describe an order paas-'d deciding a lis before the authority 
that not a judicial order but it does not follow that the absence of a lis 
necssanly n^atives the order being judicial. Normally where there are 
two points ol view presented to the Court by two contending parties or 
interest and the Court was called upon to decide between them. The order 
wiU be a judicial order. An order confirming sale is a judicial order and not 
an administrative one: Shankar lo} v. Shankar Lai, I. R. 1963 S., C. 
507. 

1277. Sufficiency of evidence cannot be gone into. 

The High Court would be in error in quashing the order of the Slate 
Government retiring a civil servent compulsoiilv on the ground that the 
evidence during the inquiry proceedings by the Tribunal was not sufficient 
to establish the charges against him beyoned reasonable doubt: Stale of 
Madras v. G. Sunia Ram, A.I.R. 19o5 SC. 1103. 

1278. Writ not to be granted if> there U breach of only contractul 

obligation. > > . 

No one is ei.titled to move the High Court for grant of a writ In 
the nature of mandamus under Article! 226 of tbe Constitution, unless there 
is a breach of a statutory duty imposed up7n the officef coscersed and there 
is a failure on the part of that officer to discharge that statutory obligation. 
The chief function of the writ is to compel the performance of public 
duties prescribed by statute and to keep the subordinate tribunals and 
officers exercising public functions within the limits of their jurisdiction. 
Any duty or obligation falling upon a public servant out of a contract entered 
into by him as such public servant cannot be enforced by the machinery 
of a writ under Article 226 of the Constitution. 

Before Mandamus can issue to a public servant it n\ust, be shown that 
a duty towards the appointmect has been imposed upon the public servant 
by statute so that he can be charged thereon : Lekhraj Satkremias Ihaai v. 
Dy. Cuslodian, flomfiay, A. I. R. 1966 S.C. 334. 

1279. Consequential relief can be given. 

Tbe High Courts have power for’ th^ purpose • of enforcement of funda- 
mental rights and statutory rights 'to' give consequential relief by ordering 
repayment of money realised by the Gtivemment without the authority of 
law; Stale cf Madhya Pradesh v, BhaUal Bhii, A. I. R. 1964 S.C. 1006 at 
paeg 1011. 

1280. Delay and Limitation — Period prescribed under Limitation 
Act can be taken as a guide. 

The maximum period fixed by the^legislature as the time within which 
the relief 'may be claimed in’a‘c*vtl court may ordinarily be taken 
to be a reasonable standard by which ^liy in seeking remedy under Article 
226 can be measured. The court may consider tbe delay reasonable even if it 
is less than the period of limitation '^described for a civil action for the 
remedy but where the delay is more than this period, it will always be pro- 
per for the court to hold that it is unreasonable. Tbe period of limitition 
prescribed for recovery of money paid .by mistakq under the limitation Act 
is three years from the ^te when the mistake is known and if .an application 
is not brought within this limit delay in making these applications ^ould be 
considered nmeasonable: Stale of itadha Pradesh v, A. L R. 1964 

S. C. 1006 at page 1012. 
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But in the absence of statutory rale the period prescribed for preferring'' 
an appeal to the High C mrt is a rough measure iu each case and the primary 
question IS whether the applicant has been guilty of laches or undue delay 
A rule of practice cannot prescrib* a binding rule of limitation ; it rnay only 
indicate how discretion will be exercised by the Court m determining whe- 
ther having regard to the circumstances of the case, the appHranf has b cn 
guility of laches or undue delay: Chandra Bhmha and awlher v. J'/w Deputy 
Director of Comolidaiion Utica Pradeth (/^rgiwia/) Luckno'a and oUicrs, 
A. I. R. 1967 S. C. 1272. 

WRIT OF CERTiORA''.-! 

, J291, Scope oC 

Adverting to the'Seope of a wrji of certiorari in common law, the 
Court, in Bdri Firlmu Kamalh v. Syed Ahmed Ishaque I9>1-1 S.C.R. 1 104 ^t' 
p.p, 1121, 1123 laid down the following propositions : 

' (1] Certiorari will be issued for correcting errors of jurisdiction, as 

when an inferior Court or Tribunal acts without jurisdiction or 
in excess of it, or fails to exercise it. 

(2) ■’Certiorari will also be issued when the Court or Tribunal acts 
' illegally in the exercise of its undoubted juiisdietion, as when 
It decides without giving an opportunity t'- the parties to 
be beard, or violates the principles of natural justice. 

13) The Court issing a writ cf certioraii arts in ex^rcis* of super- 
visory and not appellate jurisdirtion. One con%equence of 
this is that the Court will not review fie.ijnes of facts reached 
by the inferior Court or Tribunal, even if th*y be erroneous. 

(4) An error in the decision or determination itself may also be 
amenable to a writ of ceitiorari but it must be manifest error 
appareift on the face of the proceedings, e. g. when it is 
based on clear ignorance or disregard of the provisions of 
law. 

This view was followed in Nagenda NaJJt Bora- v. The Cowmr. Hills 
Cimton, 1958 S.C.R. 1240 : Salyanarayan v. Maliharfun. A.l.R. I960 S C. 
137, Sftrs dmfcica Afs//s Co. v. S. B. BAul, A.l.R 1961 S.C. 970 ' and Pro- 
listonal Tfons^orf Services v. Stale Industrial Court Vaebur A 1 R. 1963 
S.C. 114. 

SinhaJ. \a Nagenda Noth Borifs cast 1959 S.C.R. 1240 while dealing 
with the limit of writ ox certiorari observed : 

•* One of the grounds on which cettiorajt may be Invoked is an error, 
of law apparent on the lace of tne record and every error ‘ 
either of law or fact, which can be corrected by a superior 
Court, m exercise of lU sUtutory powers as a Couit of appeal 
or tevisioo. e 

This dedsico) assomes that the sevpe ol a wnt la the nafure of certiorari 
or an order or direction to set aside the order of an inferior Tribunal un- 
der Art 226 of the Constitution Is the same as that of a common law writ 
of certiorari in England. This decision practically accepts the opinion ex- 
pressed by the Court ia Hart yUhnu Kamnalh’s case (1955) ISCR 1104 
The only addition it introduce is the antithesis it make between ‘‘error of 
law and error of fact ” and " error of law apparent on the face' of the . 
record”. 
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2 The question about the limits of the jurisdiction of High Courts in 
issuing a writ of certiorari under Article 226 has been frequently considered 
by the Supreme Court and the true legal position in that behalf is no lon- 
ger in doubt. A writ of certiorari can be issued for correcting errors of 
jurisdiction committed by inferior Courts or Tribunals : these are cases 
where orders are passed by inferior Courts or tribunals without jurisdiction 
qr in excess of it, or where there is failure to exercise jurisdiction. 

A writ can similarly be issued where in exercise of jurisdiction conferred 
OB it, the Court or Tribunal acts illegally or improperly as for instance, 
it decides a question without giving an opportunity to be heard to the party 
affected by the order or where the procedure adopted tn dealing with the 
dispute is opposed to principles of natural justice. There is, however, no 
doubt that the* jurisdiction to issue awiitof certiorari is a supervisory 
jurisdiction and Court exerciring it is not entitled to act as an appellate 
Court. This Uihitation necessarily means that findings of fact reached 
by the inferior Court or Tribunal as a result of the appreciation of evidence 
cannot he reopened or questioned in wyit proceedings. An error of law 
which is apparent Ion the face of the record can be corrected by a writ 
but not an error of fact however grave It may apj>ear to be. In regard to 
a finding of fact* recorded by the Tribunal, emit of certorari can be 
issued if it is sbowi that in recording the said finding, the Tribunal had 
erroneously refused to admit admissibli and material evidence, or had 
erroneously admitted inadmisible evidmce which has influsnced the impug- 
ned finding. Similarly, if a finding of fact is based on no evid.mce that 
would be regarded as an error of law which can be corrected by a writ of 
certiorari. The ' finding of fact recorded by a Tribuoal cannot be chal- 
lenged in proceediogs for a writ of certiorari on the ground that the relevant 
and material evidence adduced briore the Tribunal was not sufficient or 
inadequate to sustaiu the impugned finding. The adequancv or sufficiency 
of evidence led on a point and the iaference of fact to be drawn from the 
said finding are within the exclusive jurisdictioa of the Tribunal and the 
said points cannot be agitated before a writ Co-irt. It it within these limits 
that the jurisdiction conferred on the High Courts under Article 216 to 
issue a writ of certiorari can be iegitiiuatelv e.xercised : see Kamkalya Dni 
V. Boihiilsr Singh, A- 1. R. 1969 S. C. 1168; SysJ Yakoob v. Raihs 
Krishnan A. I. R.’ 1964 S. C, 477. 

1282. Manifest error appaceat oa the face of the record 
Veukatarama Ayyar J. attempted to dehne the expression in Hari Viiknu 
Kumath’s case (1935) I S.C.R. 1104 thus : 

“that no error could be sa*'d to be apparent on the face of the record 
if it was not self evident, and if it required an examination or ailment to 
establish iC'. Bat this test might break down, because judicial opinions 
also differ, and an error that might be considered by one Judge as self evi- 
dent might not be so considered by another. The fact is that what i» an 
error apparent oa the face of the record cannot be defined precisely or 
exhaustively, there bjing an element of indefiniteness inherent in its very 
nature, and it' must be left to be. determined judicially oa the facts of each 
case. Das Gupta J., made an attempt to define the expression in Saiyauaraya* 
V. ilamkifj-j. A.I.R. 1960 S.C. 147 at page 141 thus : 
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face of the recQrd’ . 
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LdrJsM^.Th, S.R. r.s. (P)Wj»i 0.to.A.I.R.19ra SX K6 

did not d.anc Iho concept ol •■n.or olUt. *PP“'”' ““ S'i/““i°cnch 
record”, but it left at it has always been done, to be decided in 
case. 

In Biota nnJ Co.M.Jimj BaBo Spinning ond lP»n'aS 

iQ9-^A(.' 480 • A I R 1923 P.C. 66. Lorn Dunedin observed that an erro 
Se'fce S ■aiiwi:rd Ss that the Court mi^t first find whether there 
is any legal proposition which is the basis of such an award. He aiw saio 
that where an award is challenged upon such a ground » » 
to read words into it or to draw inferences and the award or the order mu« 
he taken as It stands. Tuckei.J said the same thing in y<am<sCfjf« (£»rw» 
Materials) zid.v. CarUrs f-tfcrcAanrs) Llf; 1914-1 K.B. 566 the Court said 
reading the impugned order it Jis difficult to say what legal proposition 
it contains in respect ol which it can be said that there isM titroroi 
law appanent on the record. There is no iniirmily in the order of Controller 
B.B. & D. MJg. Co. V. L.K. Bost, A.I.R. 1967 S.C. 361 


1283. Executive instructions— Breach of— Writ of certiorari does 
not lie j • • 

Where the Government Order contains merely executive or admmi^ 
trative directions their breach, even ii patent, would not justify the 
issue of a writ of certiorari. The executive orders properly recalled do 
not confer any legal enforceable rights on'any persons and impose no 
legal obligations on the subordinate authorities for whose guidance they 
are issued. The result is even if any of the directions contained in the 
order is found to have ignored or mis applied, the applicant for a permit 
cannot claim any relief by way of a writ of ceriiorar*. The direction it- 
self. though valid, and in a sense binding on the subordinate authorities 
is not a statutiory rule and has not the force of law ; and so its miscon- 
stiuclion cannot be said to be an error of law : R, Abdula v. Stale, A. I. 
1959 S. C. 896. 

Id MI\Rttman and Raman v. State of Madrai, (1959) Supp. (2) S. C. R- 
?27 the Court had to consider certain orders and directions issued under 
Section 43 ofihe Motor Vehicles (Madras Amendment) Act, 1948. 

Court held that such orders did not have the status of law regulating 
the rights of parties and rou^t partake of the character ol administrative 
orders. It was further held that there could be no right arising out of 
mere executive instructions, much kss a vested right, and if such ins- 
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tnjctions were changed pending any appeal, there would be no change in 
the law pending the appeal so as to affect any vested right of a party. 
Similarly when the rules being mere administrative instructions dealing 
the relations between private colleges and the Government in the ma'ter 
of grant-in-aid to private colleges, no teacher of a college has any right 
under the Rules to ask either for ^eir enforcement or for their non-en- 
forcement and a Writ will not lie : SMe of Assatft v. Ajil Kumar Surma, 
A. I.R. 1965 S. C. 1196. 

1234. Statutory rules and executive dfrectioas, distinction 
The distinction between statutory rules having the force of law and 
administrative or executive disections has been explained in the decision 
of the Supreme Court in Kagendra Nath Bora v. Commr. of HiU$ 
Division and Appeals, Assam, A. U R. 1958 S. C. 398. In that case it was 
urged before the Court that appellate authority did not observe the speci- 
tic instructions that' tribal people had to be given certain preference, or 
that person on the debarred* lists like smugglers should be kept out, it 
was held that ' 

"all these are only executive instructions which have no statu- 
toryforce. Hence even assuming, though it is bynomraos 
clear, that those instructions have been disregarded, the 
non-observance of those iostiuctions cannot affect the 
appellate auUioTtty to make its own selections or affect 
the validity of the order passed by it. " 

Where the State Government has issued executive instructions for the 
guidence of the transport authoritiis, they are not in the nature of statutory 
rules having the force of Uw ; R. Abdula v. Stair, A. I. R. 1959 S. C. 896. 

The view that the Court took about the character of the relevant 
Government order in dddu&r case Supra is In conformity with the de> 
cision of the Supreme Court in the case of Raman and Raman v. Stale of 
Madras, A. I. R. 1959 S. C. 694. In that case the Court held that Section 
43A of the Act has been enacted to enable the State Government to 
issue administrative or executive orders or directions which cannot he 
equated with statutory rules 

1285. Quasi judicial and Admioistrative bodies 
It is well settled that a writ of certiorari can be issued only to quash 
a iudicial ora quasi judicial act and not an administrative act. it is, 
therefore, neqcssaryto notice the djsicnctioa .between the said two cate- 
gories .of acts. The relevant criteria has been laid down with clarity 
by Atkin L. J. tn Rex v. Electricity Commissioners 1924-1 R. B. 171 elabo- 
rated by Lord Justice Scruttoti in Rex v. London County Council f9I-2-K. B. 
215 and autboritavileiy restated io Province of Bombay v. Khushaldas 
5, Aivant, 1950 S. C. R. 621 the said decisions laid down the following 
coodffroas to ha compared with {Q The body <?/ persons most have fcgal 
authority (2) the authority should be given to detemine questions affect- 
ing the rights of subjects and (Sj they should have a duty to act judi- 
cially. So far there is no dispute but • in decided cases particularly in 
India, there is some mixing up of two lUffereat concepts viz adminstra- 
tive tribunal and admmislrative act. 'The questicn whether aa act is a 
judicial act or an administrative one arises ordinarily in the context of the 
proceedings of administrative tribunal or authority. Therefore the fact 
that an order was iss ted or an act enimated from an administrative tribu- 
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n.l «onld not moke .t onythekss i qnnsi jndicial act If Ihr 

are fnllfillid ; Coratiodns v. Tax OJpcr. A. I. R. 1966 S. C. 82. 

Tie concept of a quasi jiidioial act liaa been conceived, and developed 
byEnslish Judges »ilh a vieev to keep the admin, sliative Tribunals wd 
althorities within bounds. Parker J. in R. v. Mancficsltr Eegaf Atd 
lee. 1952-2 QB 313-423 brought out the distinction between judicial and 
administrative acts very vividly in the following passages: 

“the doty to act judicially may anise la widely different 
circumstances which it would be impossible, and indeed 
inadvisable to attempt to define exhaustively. When on 
the other hand the decision la that of an administrative body 
and is actuated in whole or In part by questions of policy 
the duty to act judicially may arise inthet»uise of ani- 
ving at that decision. Thus if in order to arrive at the de- 
cision the body coocerned had to consider proposal and 
objections and consider evidence than there is the duly 
to act jiidicially in the course of that inquiry”. 


“Further an administrative body in asceitaining facts or law may 
be under a duty to act iudicially notwithstanding that 
its proceedings have none of the formalitiis of and are not 
in accordance wub the practice of a Court of law. 

If on the other band, an adminiserative body in arriving at its de- 
cisioQ at no stage bas before it any loxtas of lis and through- 
out bas to consider the question iiom the point of view of 
policy and expesdiency, it cannot be said that it is under a 
dut^' at any stage to act judicially”. 

“An administrative body in ascertaining facts or law may be 
under a duty to act judicially notwithstanding that its 
prcceeiUngs have none of the formalities of and axe not 
ID accordance with the practice of a Court of law. It is 
enough if it is exercising after hearing evidence, judicial 
functions in the sense that it bas to decide on evidence 
between a proposal and an opposition. A body may be 
under a duty however, to act judicially (and subject to 
control by means of these orders) although there is no 
form of lis inter partes before it ; it is enough that it should 
have to determine a question solely on the facts of the 
paritcular case solely on the evidence before it, apart from 
questions of policy or any other extraneous- consideration 
Moreover an administrative body whose decision is actuated in 
whole or in part by questions of policy may be under a 
duty to act judicially 'n the coarse of arriving at the de- 
cision. If on the other hand an administrative body in 
arriving at its deciMon has before it at no stage any 
form of lis and ihioiuihout has to consider the question 
from the point of view of policy and expendiency it 
cannot be said that it is under a duly any time to act 
judicially. " 

Halsbury 3rd Edition Vol. II P. 35 


There are innumerable decisions of the Supreme Court where it issued 
a writ of certiorari to quash a quasi judicial act of an administrative tri- 
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bunal or authority th? coart set aside the order of the’ ■*ndbra Pradesh 
State Government approving the order of nationalization of road transport 
made by the Andhra Pradesh Road Transport UnderTaking in Nageswara 
Kao V, Andhra Pradesh Road Transport Corporation (1939) Sapp (1) S- C. R. 
319, the order of the Examination Comnuttee cancelling the examination 
results on the ground that it did not give opportunity to the examinees to 
be heard before the order was made in Board of Sigh School and Intermediie 
Education U. P. Allahaiad v. Ghanskyam das Gupta. ( 1932) Supp (3) S. C. R. 
3l and the order of the Revenue Board made in a revision petitions against 
the order or the Deputy Commissioner impounding the document without 
hearing the agriev^ P^xty in Board of Revenue U. P- v. Sardarni 
Vidhyawati, (1932) Supp(3) S. C. R. 50; A. I. R- 1962 S. C. 1217. In all 
these cases the Government, the Examination Committee and the Board of 
Revenue were administrative bodies but the acts impugned were quasi 
judicial ones for they had a duty to act judicially in regard there to. The 
law on the subject may be briefly stated thus. The provisions of a statute 
may enjoin on an administrative authority to act administratively of judicial- 
ly. If the statute expressly imposes a duty on the administrative body to 
act judicially it is a clear case of a judicial act but the duty to act judicially 
mav not be expressly conferred but may be inferred from the provisions of 
the Statute. It may be gathered from the cumulative effect of the nature 
of the right effected the manner of tbe disposal the objective criterion to be 
adopted the phraseology used the satuere of the power conierred. lo 
short a duty to act judicially may arise to widely different circumstances and 
it is not possible or advisable to lay down a bard and fast rule or an in- 
dexible rule of guidance: Dvarha Nath v. income Tax Officer, A. I. R. 1966. 
S. C. 82. 

1286 Authorities can interfere only under express provision of law 
Wber the authorities take the law into their hands and dispossess tbe peti- 
tioners by the disply of force, it will exhibits callous disregard of the 
normal requirements of the rule of law apart from what might legitimately 
and reasonably be expected from a Government functioning in a society 
governed by a Constitution which guarantees to its citizens against arbi- 
trary invasion by tbe executive of peaceful possession of property. As 
pointed out by the' Court in IVaxir Chand v. State of Himachal Pradesh, 
1955-1 S.e.R. 408 the State' or its executive officers cannot interfere with 
the. rights of others unless they can point to some specific rule of law wbi^ 
authorises their acts. In Ram Prasad Narayan Saki v. Stale of Bihar, 1953 
S.e.R. 1129 the court said that nothing is more likely to drain the vitality 
from the rule of law than legislation wbicn singles out'a particular indivi- 
dual from bis fellow subjects and visits him with a disability which is not 
imposed upon tbe others: ilaiih Ramv.SlaU of Rajasthan, A.LR. 1961 
S.C. 1575. 

Where a person is in bona fide possession of property be cannot be 
removed except under authority of law. The Court- held that^ the State 
clearly violated the fundamental rights of the petitioner by depriving them 
of possession of the dbaramsata by executive orders. The orders were 
quashed and the State was restrained from' interfering with the petitioners 
in the management of the dharamsala, temple and shops: Bishan Dasv, 
SlaU of Punjab. A.I.R. 1961 S.C. 1575. 

1287. Mere erroneous decision, if enongh to Issue certiorari 

In the case of Parry and Co. Ltd, v. Commercial Employees, Associallon 
A/tfiroj 1952-3 S.C.R. 519 at p. 525: MukherjeaJ., stated that no certio- 
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rarv is available to quash adicision passed with in jurisdiction by an 
inferior tribunal on the mere ground that such decision is erroneous but 
these obsen-ation can not be read as laying down a categorical and unquali- 
fied proposition that unless an error cf jurisdiction is established, or fraud, 
proved, no writ of certiorari can be issued. 

In fact, after the judgment of the Court was pronounc-d in the case 
of Parry and Co. Ltd. l95‘2-3 S C.R. 519 the question about the jurisdiction 
of High Courts in issuin’ writs of certiorari under Art 226 has been 
fiequently c^,nsidered and there is a ccnsensus ol i pinion in the judgments 
dehvered by the Supreme Court ever since that a writ of certiorari can be 
issued where the order of the infenor tribunal is shown to suffer from an 


1958 - -- . ^ 

Court, as also of the Courts in England, that one of the grounds on which 
the jurisdiction of the High Court on cerliorart may be invuTccd, is an 
error of law apparent on the face of the record and not every error cither 
of law or fact, which can be corrected by a superior Court, in exercise of 
its statutory powers as a Court of anpeal or revision”. It is, of course 
dif&colt and indeed it would be inexpedient to lay down any general test to 
determine which errors of law can be described as errors of law apparent 
on the face of the record, vide Syed Yakoob v. K. S. Radakrishan, A. I. R* 
1964 b.C. 477,. if an order is shown to suQer from the infirmity of an 
error of law apparent on face of the record, the High Court woo'd be 
justified in i'sulng a writ: Pnm Sagat v. S. T. Oit Company .. I. R. 1965 

s.c.in. 

12fi8. All reasoDS not set out, no ground for certiorari 
It would not be safe to issue a wTii of certiorari because some reasons 
which were urged before the High Court had not been expressly considered 
by the Appellate Tribunal. The High Court should naturaUy be slow in 
exercising its junsdiction under Art. 226. If the order passed by the 
Appellate Tribunal which is challanged in writ proceedings suflers from 
infirmities which would justify the issue of a writ under the well recognised 
principles laid down by judicial decisions in that behalf, the High Court 
should and ought to interfere but the writs of ccrUorari should not be 

issued merely on the ground that all relevant reasons have not b-ensetout 

m the judgment of the AppelUte tribunal or that the High Court would 
have lattn a different view on the evidence adduced in the proceedings : 
Sr. Rama Vtlat v. Chanaraseharan, A. 1. R. 1965 S.C. 107 

fLi..DUputei. judicial or quasi judicial 
. '■> “hom the lease has been 

paatd »d the person »l.o is aggrieved b, the refusal, thetefote iri.u.. taie 
It IS the dnt, of the authority which has to review the matter to alt judicial- 
ly.- As such It is mcunibent upon it belote cotiing to a decision tj give a 
reasonable opportunity to the person belorc it. il this is not done , the Sr.lhs 
are entitled to uk the Court torgue a wtit in the nature ol rartiorlri lor 
quashing the impugned order : SAicj. Nalitibkai v. Union at India A I R 
i960 S. C. 606. I A. t- K- 

1290. High Court not to act aa court of appeal, while issuing cer- 
tjrjoroi. . , . . , & 

N\Tiile dealing with applications for writs of certiorari under Article 226 
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clearly the reasons in support of its conclusi . . - mainly or solely 

appropriate for the High Court to issue a n mdgment of the 

on the ground that all reasons have not be 1^ must 

appropriate authority. In entertaining writ p . y^der the ilotor 

not lose sight of the fact that decisions on q““t.ons of fact under 
Vehicles Act have been left to the apP/?P"^® |S2{ and so decisions ren- 
constituted into y«as»-^t^»c»af Tribunal in that under the 

dered by them on questions of fact „ndef Article 226 unless the 

special jurisdiction conferred on the High under Artic^^ ^- 

weU recognised test in that behalf ^e «**** 

V. Chandaukaran and others, A. I. R. *965 S. C. 107. ««« t 

' The High Court is not constituted in a pr^eeding bold- 

U.. SSion a Court ol appeal over deW- 

ing a departmental enquny 'comoetent in that behalf 

mfae whrthet the enquiry is he'd by “ ‘£d“ betber .the 

and according to the procedure ^ vide^^ which 

rules of natural justice are not violateil i— v*. accepted and 

at in independent finding on the evidence. 

But the departmental authorities ate. ‘{j^' ;“«SVvSe o^Xh 
ly held the sole Judge ol tacts and ll “jj' * evidence U not 

their findings can be based, the ^equacy or I 6 jjjoji Court in 

a-matter which can be permitted to sia^ of Andhra 

a proceeding tor a writ under lWiele,^6 "1 ’ ‘ 

Pradesh v. Site Rama Rao, A- 1. R- 1963 S. C 1713. 

The High Court is not rnmprtent to , “'jSg’ient o7 n'me'liable 

evidence before the Tribunal and tbe Goverira j. ^ould have considered 

to establish the charge against the civil serjMt. « believed by the 

only the fact whether there was any evidence at all wm , ^^equacy of 
taibunal. would establish ^e charge the High 

that evidence to sustain the charge is Constitution. This 

when exercising its jurisdictton under Article M6o ^ ^ ^ g. C. 364 
view was reiterated in Uniw of •jogS s c. 1103. 

and StaU of Madras v. G. Snndaram, A. I. R- *9bo & 

1291 Rules m“de bygaveroor-wmap^ly to^"ij“^®^^jj^j^jjly 
The Rule which the Goveraor is . discharge ofthe executive 

the acts of the Governor or his sub ordinates m dis^^ ^ functions 
^Ver of the State Government but es that the act is . 

^trusted to it. J^l®i°““^°*?J^Xtv cSt^on the«^^ body or 
°al"rify".i«nfci>1o^T.Sro"ludiel7pt^^^^ h. performing some 
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acts in exercise of its executive power. The procedural rules by the Governor 

for the convenient transaction of business of the State Government apply 

also to quasi-iudicial acts, provided those Rules conform to the principles of 
judicial procedure. Gullapdlial Nagtswara Rao v. Andhra Pradesh Slate 
Road Triusport Corporation and another, A.l R. 1959 S. C. 308. 

1292. Quasi judicial bodies bow to function 

The mode of performing ®cts by admintistrative tribun- 

als has been the subject of judicial decision in England as well as m India. 
The House of Lords in Local Govttnmtnl v. Arhdge. 1915 A. C. 122 in the 
context of the Housing. Town Plainii g Etc. Act. 1909 made the following 
observations at page 132: 

"My Lords, wjien the duty of decMing an appeal is imposed those 
whose duty it is fo decide it must act judicially. They must deal with the 
question referred them without bias, and they must give to each of the 
parties the opj^r^unity of adequately presenting the case made. The 
decision must be come to in the spill and with the sense of responsibility 
of a Iribuual whose duty it is to mete out justice. But it does not follow 
that the proedure of every such tribunal must be the same " In Seie 
Prahash Trans Co., f. lirtn Smanra J'ranspori Co. tti.. A.I.R. 1957 
S. C, 232 the Supreme Court reviewed the case law on the subject aud came 
to the coQclustion that the rules of natural justice vary with varying 
constitution of statutory bodies, and the rules prescribed by the legislature 
under which they have to act, and the question whether in a particular case 
they have been contravened mus* be judged not by any preconceived notion 
of what they may be but in the light of the provisions of the relevant Act. 
The Court re-affirmed the principle in A 1 R. 1958 S. C. 389. This aspect 
wasagaiQ considered in Culfd^aili Nagesipara Rao and ofliers v. Andhra 
Pradesh Slate Road Transport Corporation and another. A.I.R. 1959 
S. C. 308. 

1293. Quasi judicial Act. 

What constitutes a quasi-judicial act” was discussed in the Province oj 
Bomlay v. KhushaUas S, Advani 1950 SC.R. 621 : The principles have been 

summarised by Das, J. (as he was then) at p. 705 in these words : 

"The principles, as I appreebended them are : " - 

(i) that if a statute empowers an authority, not being a court 
in the ordinary sense, to decide disputes arising out of a 
claim made by one party under the statue which claim 
is opposed by another party and to determine the respec- 
tive rights of the contesting paities who are opposed to 
each other, there is a lis and prima facia and in the 
absence of anything in the statute to the contrary it is the 
duty of the authonty to act judicially and the decision of 
the .authority is a quari-judicial act; and 

(it) that if a statutory body has power to do any act which will 
prejudicially, affect the wibject, then, although th?re are 
, not two parties apart from the authority and the contest 
is between the authority proposing to do the act and the 
subject opposing It, the final determination of the autho- 
‘ • rity will yet be a quaa-judidal act provided the autbo- 

- rity. is reqrired by the statute to act judicially” 
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In other words, while the presence of two parties besides the deci- 
ding authority will primz facice and m the absence of any other fact 
impose upon the authority thed'tytoact j'udicia'Iy, the absence two or 
Such parties is not decisive in taking the act out of the category of quasi 
judicial act if the authority is nevertheless required by the statute to aat 
judicially. 

These principles have been acted upon by the Court in later cases ; 
Nagtndra Naih v. Commissima of HtUs Division, 1958 S.C.R. 1440 : 
G, Nagesaara Rao v, Andhra Pradesh Stale Road Transport Corporation 
1959 Supp (1) S.C.R. 319; andSAii;/* Nathubhai v. Union of India, Xd&i 
(2) SC.R 775, A duty to act judicially may arise in widely different 
circumstances which it will be impossible and indeed inadvisable to attempt 
to define exhaustively : See Observations of Parker, J ; in J?. v. Manch- 
ester Legal Aid CommilUe, 1952 (2) Q.B 413 and of Supreme Court in Board 
of High School v, Ghanshyam, A.I.R. 1962 S.C. 1110. 

The framing of scheme under the Motor Vehicle Act is not a judicial 
Act: Kalyan Singh v. Stale of U. P. A.I.R. 1962 S.C. Ii83. See aiio 
Board of Revenue v. Vijyaiaali, A.I.R, 1982 S.C. 1217. See also S»T'/» 
Nalkuhhai v. Union of India, 19^(2) S.C.R. llSiBrij Lai w. Union of 
India. A.I.R. 1964 S.C. 1643. 

1293. Error of taw. 

WTiere the order is pronounced by a tribunal is an elaborate 
and well considered order and where he has taken into account ihe oral 
evidence, the documents produced before him and has also examined the 
probabilities of the case it cannot bs said that there is anv error apparent.' 
T. Prem Sagar v. Standard vacum oil Co, A.I.R 1965 S.C. Ill 

Where there is an error apparent on the face of the order the High 
Court can exercise its jurisdiction under Article 226 : Union of India v. 
India Fisheries ^ Ltd., A.I.R. 19 6S.C 3$ 

It is of course not easy to define or adequately describe what an error 
oi law apparent on the face of the record means. What can be corrected 
by a writ has to be an error of law; but it must be such. an error of law as 
can be regarded as one which is apparent on the face of the record. Where 
it is manifest or clear that the conclusion of law recorded by an inferior 
court or tribunal is based on an obvioos nu's-interpretation of the relevant 
statutory prosision, or sometimes in ignorance of it or may be even in 
disregard of it or is expressly founded on reasons which are wrong in law. 
the said conclusion can be corrected by a writ of certiorari. In all these 
cases, the imgugned conclusion should b* so plainly inconsistent with the 
relevant statutory provision that no difficulty is expsrieuced by the High 
Court in holding that the said error of law is apparent on the face of the 
record. It may also be that in some cases, the imgugned error of Jaw. may 
not be obvious or apparent on the face of the record as such the court 
may need an argument to discover the said error, but there can l>e no doubt 
that what can be corrected by a writ of certiorari is an error of law and the 
said error must on the whole be of sueb a character as would satisfy the 
test that it is an error of law apparent on the face of the record. If a 
statutory provision is reasonably capable of two constructions ^d one 
construction has been adopted by the inferkf Conit / '^'ibuoal, its con- 
Juston may not necessarily or always be opf* to cq r by a writ of 

certiorari. It is neither possible nor desirable to at Jlher^ to define 

or to describe adequately all cases <rf .error# whica •'* appropriately 
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fJizhSchKiI aid Inlmmdiate Edutation v. Bigleshirar Prasad and an9ther 
A.I.R. 1966 S.C. 87S 

1297. AdmL Utrative Tribunal and Court 

Theie is an essential distinction between a Court ai d an administrative 
tribunal. .A judge is trained to look at things objectively uninfluenced by 
consideration of policy or cxpidiency, but an executive Officer generally 
looks at things from the stand-pomt of policy and expediency. The habit 
of mind of an executive officer so formed cannot be expected to change 
from function to function or from act to act ; If. P. Iiiduslncs v. C7«i<M». 
A l.R. 1966 S.C. 64 

^ , 129S. High Court should not correct the error but should remand 
the case ‘ 

2 ., Where the High Court comes to the conclusion that there is error appa* 
rent on the face of record it should not give its own finding on the ev'idence 
and pass its owri order in that behalf. In writ proceedings if an error of 
law apparent onithe face uf the record is disclosed and a writ is issrud, the 
usual course to adopt is to correct the error and send tho case back to the 
special tribunal ^for its decision in accotdance with law. It would, he 
in appropriate for the High Court exercising its writ jurisdiction to consider 
the evidence for it self and reach its ovrn co.aclu»ton3 in matters which have 
been left by the legisUtun: to the decisions of soeciallv constituted tribu* 
na!s : Slaia of iladras v. Thiagjrajan, A.I.R. 1965 SC 111 

NECESSARY AND PROPER PARTIES 

1299. Party io whose favour order U passed is necessary party. 

In a writ of ceitionari not onlv the tribunal or aulhoray who'e ord-r is 
sought to be quashed but also parties in whose favour the said order is issued 
are necessary parties. 

It wou'd be against all prinaples of natural justice to make an order 
adverse to a party in whose favour (he order is pa:>sed behind their back ; 
and any order so made could not be an effective one: Udil .Yarai.i v. Board 
of Revtnhtt, A.I.R 1963 S. C. 790. 

1300. Parties not added under Article 226 cannot be added In 
procerdings xnder article 136. 

Where in tlie special leave petition parties who should have been in- 
plcaded were net Impleaded the Supreme Comt did not brmq them oa record: 
UdU yoTiin Sitigh V. Board of Kevct.uf, A.I.R. I9c3 S. C. 796. 

1301. Territorial jurisdiction. 

It has now been well s^ttekd Uiat under Article 226 of the Consti- 
tution, before it was amended the High Court hadno juri-d'ctioa to is>ue 
a writ thereunder against a person or authority, unless the person or aatho' 
rity resided or wai located wit.hinthe territorul jurisdiction of the ap- 
propriate HighC'iift. Sf Elcitian Commission, India -r. Saka Vciikaia Kao 
1953 S.C R. 1144: and Col. Khajoar 5'wgA \,(Iahn of India, 1961 
(2) S.e.R. S2S In ^he ccotext of jurisdiction of the High C.ourt to 
issue a writ vf certiorari against orders madi by a hierachy of tribunal 
cr authorities two s'ttuations arise, namely (i) Where the order of an 
appellate authority or tribunal having its office outside the territori- 
al jurisdiction of the High Court is a nullity, and (li) where the order 
of the original authority within the territorial jurisdiction of the High 
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Court r,„Ees tuth thot of the 

jur3‘diction, in the former «-e ihc appropnate High Court can i sue 
againrt the order of the ong.t»al authority and in R. 

See Thai-eal Kurtii Musaliar v. -W. VentaUckalapn PoUi, 19o:> [-) • • 
U96 Co/Se? o Cu:lc,n.. CaJculta 1-62 (2) S.C^. S 

^knm'^lav State cj Bombay. A.I.R. 1962 S.C. 070. The 
also held that in all casen after the appellate authority 
the appeal, the operative order is ol the final authority . . 

reversed, modified or confirmed the , n KirTA-s 

Slate cj Uitar Pradtih V. Mohammad A'ocA. 19^3 SX R. -96 at P. 610 « 
not able to equate the orders ntiV m diraiaiimenlal inr,uin«s»itb d <•<« 
m civil Courts in the context of tie doctnee of mtrpir. JoeCourtw 
CclUclor tf Custom Case. 1963 12) S.f.R. 563 distinguished that case. Wlurt 
,lhe appellate authority, though for convenience is having its tcadtttce 
la Kew Delhi, is factually and hgally functioning under the State Act 
viithin. the territorial juiisdiciion of the High Court in such a rase to hold 
that such an authority which is appointed by the Slate Govenunent and 
holds of&ce, entertiana and disposes of appeals within the State is out- 
side the jurisdiction of the High Court is to carry technicality beyoug 
reasonable limits. 


130Z Fisa] order, decision under article is a lioal order. 

A petition to the High (.outt invoking the juiisdictlon under Article 223 
is a proceediug quiie iodependent of the original controversy. The conlio- 
versy in the High Court in piocredings arising under Aiticle 216 ordinarily 
is whether decision ci or a ptccerdirg before a Court or Tribunal or autho* 
rityshculd bealUwtd to siatd ci rlruld he qvaihid for want of juthdic* 
or on account of errors cf law apparent rn the face ol the tecord A deci- 
sion in the exercise of the junsdirtion, whether interfereing with the pro- 
ceeding impugned or declining to do so, is a final decision in so far as the 
High Court is concerned because it terminates linaliy the special proceeding 
teicre It: Ma>ia£emtrt o] the A'celArfn Railuay Co-opeialh< CrrJi'f Society LiJ 
Jodhpurv. Industrial Tribunal Rajasthan, A. 1. R. 1967 S. C. 1182. 


1303. A person whose FuDdamccta) Rights have not been violated 
may also file a writ. 

Article 226 confers a very wide power on the High Court to issue 
directioBs and writs ol the nature mentmiied therein lor the enforcement 
of any other purpose. The Article in terms does not describe the classes 
of persons entitled to apply thereunder ; but it is implicit in the exercise 
ol the exUaordinary jurisdiction that the relief asked lor must be one to 
enforce a legal rights. In 5/ off o/ On«a v. .Woifan Co/iaf, 1952 S. C. R. 28 
the Court has ruled that the existence of the right is the foundation of the 
exercise of jurisdiction of the Court under Article 226 ol the Constitution 
In CAflran;if iaf C/ioniAuri V. l/nwi o/ /«<fia, 1950 S.C.R. 869 it has been 
held by the Supreme Court that the legal right that can be enforced under 
Article 32 must ordinarily be the right o! the petitioner himself who com- 
plains of infraction of such right and approaches the Courts for relief. 

principle will apply in the case of a petitioner under Article 226 
of the Constitution. The right that can be enforced under Article 226 
shalf orfmanly be the personal or individnal right ol the petitioner himself, 
though |m the case ol some of the writs like habeas corpus or quo warranto 
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tUs role may faave to be relaxed or modified : Calcutta, Gas Co. (Ptoji), Hi. 
V. Stait of West Bengal, A.LR. 19ol S.C. 1044. 

The existence of a right and the infringemcat thereof are the foundation 
of the . exercise of. the jurisdiction of the Court under Article 226 of the Con- 
stitution. The right shall oidinanly be the persnoal or individual right of the 
applicant : State of Punjab v Suraj Parkash A.I.R. 1963 S.C. 507.' ^ 

Every citizen whose fundamental right is infringed by the Stat^ has 
a fondnmental right to approach the Court for enforcing his right. If by a 
final decision of a competent Court his title to property has been negatived 
he ceases to have the fundamental right in respect of that property and; 
therefore, he can no longer enforce it: Joseph Potken v. The State of 
Kara/a. A.I.R. 1963 S.C. 1514. 

Appropriate writs be issued by the High Court under the said arti- 
cle even for purposes other than the enforcement of the fundamental rights 
and in that sense, a pari y who invoices the special jurisdiction of the High 
Court under. Article ^6 is not confined to cases of illegal invasion of his 
inndaznental rights alone. The existence of a right is thus the foundation 
of a petition under Article Stole of Orissa v. Pan Chandra, A.I.R. 

1964 S.C. 685. 

The Supreme Court in Calcutta Gas Co. (Proprietory) Hi. v. State of 
West Bengal, (1962) Sapp. 3 S. C. R. I at p. 6 dealing with the ques- 
tion of locos standi of the appellant to file a petition nnder Article 
226 of the Constitution in the High Court observed 

'' The article in terms does not describe the classes of person 
entitled to apply there under ; but it is impllct in tbg 
exercise of the extraordinary jurisdiction that the relief 
asked for must be one to enforce a legal right. The 
right that can be enforced unoer Article 226 iUso shall 
ordinarily be the personal or individual right of the 
petitioner himself, though in the case of some of the 
writs like habeas corpus or quo warranto this rule may 
have to be relaxed or modified.*’ 

* A personal right need not be in respect of proprietary interest : 
it can also relate loan iaterest of a trustee: CaiM Venkatesmara Rao 
V. Corf, of Anddra Pradesh and others. A. I. R. 1966 S. C. 828. 

1304. Permit not in existance writ will not lie. 

Wliere the scheme was validity promulgaled and became final with 
in the meaning of Section 63 it bad the effect of exUngoising 

all rights of the appellant to ply bis vehicles under bU permit ud 
after the cancellation of bis permit, be could not maintain a jietition 
for a writ under Article 226 because a right to maintain such a peti- 
tion postulates a subsisting peisonal right in the claim which the peti- 
tioner makes and in the protection of which he is personally interested : 
Kalyan Singh v. StaU of Ui P., A. I. R. 1962 S. C. 1183. 

1305. Disputed title, writ cannot be filed 

Before a party ran complain oi an infringement of bis fundamental 
right to bold property he must establish that he has title to that pro- 
perty and if his title itself is in dispute and is the subject of adjudi- 
cation in proceedings legally constituted, be cannot obviously for- 
ward any claim based on his title ontil as a lenlt of t! luiry 

be is able to establish his title: Botaro and PoMSgm lid. : of 

Bihar, A. I. R. 1963 S. C. 516. 



Writs 


491 


ilj'nister was not acting judicially in discharging his duties, his Lordshfp 
accepted ibe aforesaid principle, and cxpeesed his view on the doctrine cf 
'bias’, thus at page 103: 

"ily Lords, I could wUh that the use of the word bias’ should be 
confined to its proper sphere. Its proper significance, in my opinion, is to 
denote a departure from the standared of eden-eamded justice which the law 
requires from those who occupy judicial office, or those who are commonly 
regarded as holding a quasi-judicial, such as an arbitrator. The reason far 
this clearly is that, having to adjudicate as between two or more parties, he 
must come to the adjudication with an independent mind, without any 
inclination or bias towards one side or other in the dispute.” 

. , The aforesaid decision accept the fundamental principle of natural 
justice that in tlie case of quasi-judicial proceedings, the authority empo- 
wered to decide the dispute between opposing parties must be one without 
bias towards one side or other In the dispute. If is also a matter of funda-- 
mental importance that a person interested in or© party or the other should 
not, even formally, take part in the proceedlog though la fact he does not 
influesce the mind of the person who finally decides tlic case. This is on 
the principle that justice should not on’y be done, but should manifestly 
and undoubtedly be seen to be done. The hearing given by the Secretary, 
Transport Department, certainly offends tbs said principle of natural 
justice and the proceeding and the hearing given lo violate that 
irinciple; C, fTagrsraftf Rao v. A.PJS.R.T. Corpou. A.I.R. 19S9, 

1308 A. Bias-Point should be taken in petiUoo 

Where case of bias cf the Chief Minister was not made out any where 
in the petition and the Court held that it would not be right to permit the 

petitioner to raise the question, for it depends on facts which were not 
meiiticned m the petition tut were put forward in a rejoinder to whicli-the 
respondents bad no opportunity to reply: if.5 //. SAarwa v. ICrishan 
Sinha. A.I.R. 1959 S. C. 395. 

MALAFIDE 

1309. MalaHde vitiates every proceedings 

No judgment of a Court, no order cl a Minister, can be allowed to 
stand if it has been obtained by fraud : ParUtp Sin^h y.tStaie o/ Punjab, 
A, I. R. 1964 S. C. 72. 

Where the Presiding Officer against whom allegation of malafide are 
made gives evidence in the case and keeps on presiding in tbe^en- 
quiry, the whole procedure is illegal : Sfofe c/ P. 5Iahammad-r\ctih. 
A. 1. R. 19Sa 5. C. 86. 

The mere assnmption that the Commissioner is annoyed with a peti- 
tienei because he went to the High Cdnrt by means of a wnt appli^tion is 
no grounds for holding that the order of the Commissioner suffers froiir the 
vice of malajide : Khfian Chnnd v. CoMwr. p/ j Pedke, A.I._R. 1961 S.C. 7 10. 

Where the allegations that the Chief Minister was motivated by bias 
and personal ill will against the appellants was unrebutted a writ was 
nranted : C. S. Rotrju v. SMe of Anihra Pradesfi, A. 1. It. 1964 S. C. 
962. 
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Alleeations of malalide and of i-npropcr motives on the part of thoae 
in power are frequently made and their frequency mcreased m recent 
times • it is also somewhat unfortunate that allegatiens of this 
which have no foundation in fact are made in several of the cases which 
come the Courts and it is found that they have been made merely wito 
a view to cause prejudice or in the hope that whether t“iey have h«is 
in fact or not some of it at least might stick. Consequently it has be- 
come the duty of the Court to scrutinise these allegations with care so 
as to avoid being in any manner *nruenced by them in cases where they 
have no foundation in fact : C. S. Ro-jrjee v. State of Andhta Pradesh. 
A. I. R. 1964 S. C. 962. 


1310. Source of informatioo should be given 

It is true that in a case where malalide is alleged it would be difficult 
for a petitioner to have personal knowledge, but then where such know- 
ledge is wanting he must disclose his source of information so that the 
other side gets a fair chance *o verify it and make an affective answer: 
Barium Chemical Lid, v. Ccttnpany Law Board A. I. R. 19&7 S. C. 293> 

1311. Alegalions of malafide made, affidavit to rebut should be 
filed. 

SVhen ailegations are made against the Chief Minister, he owes a duty 
to the Court to file an affidavit stating what the correct position is so far 
as he remembered It. If the Chief Minister does not remember the circum- 
tances, it is very easy for him to say so. U he remembered the clrcum- 
stancesshe should refute the allegations with equal ease: R. P. Kapur 
V. Parlap Singh Kaitofi, A.l.R. 1961 S.C. 1125. 


1312, Bias, what it signifies. 

"The principles gnvemiag'' the the doctrine of bias" vis-a-vis Judi- 
clM Tribunals are well settled and they are /I) no man shall be a judge in 
his own cause (ii) justice should nol only be done but manifestly and un- 
doubtedly stem to be done. The two maxims yield the result that if a mem- 
ber of a judicial body is "subiect to a bias (whether financial or other in fa- 
vour of a party or an agent, of any party to a dispute, or is in such a position 
that bias must be assumed to exist he ought not to take part in the decision 
or sit on the Tribunal" ; aud that '• any direct pecuniary interest, however 
small in the subject matter of inquiry will disqualify a judge, and any 
interest though not pecuniary will have the same effect if it be sufficiently 
substantial to create a reasonable suspicion of bias". The said principles 
are equally applicable to authorities though they are not Courts of 
of justice , or judidal Tribunab, who have to act judicially in deciding that 
righ^ of others i. e. authorities who are empowered to discharge quasi-jadi- 
cial functions: Nageihwra Rao v. Slate, A.I.R. I9S9 S.C. 1376. 


NATURAL JUSTICE. 

1313. Fair 'opportunity to be heard 

it is now well settled that while considering the question ol breach 
of the principles of natural justice the Court should not proceed as if 
there, are any inflexible rules of natural justice of universal applica- 
tion. The Court has to consider in each case whether in the light of 
the facts and circumstances of that case, the nature of the issues in- 
volved in the inquiry, the nature bf the order passed and the interests 



Wbzts 


49S 

affected thereby a fair and reasonable opportunity of being heard was 
furnished to the person affected. In Local Government Board v. Arlidge, 
1^15 A. C. 120 Lord Parmoor observed as follows ; — 

■ *‘Wheie, however, the question of procedure is raised in a hear- 
ing before some tribunal other than a Court of law, there 
IS no obligation to adopt the regular forms of judic-al 
procedure It is sufficient that the case has been heard 
' in a judicial spirit and <n accordance with the principles 
of substantial justice. In determining whether the princi- 
ples of substantial justice have been complied with in 
matters of { rocedure regard must necessarily be had 
tn the nature of the issue to be determined and the con- 
stitution of the Tribunal'*. 

A similar approach to the question is also to be found mUev Piakash 
Tramport Co. Ltd., 1957 S.C.R. 95 where Supreme Court laid down the follo- 
wing guiding principle. 

“ Rules of natural justice with the varying const'tutions of 
statutory bodies and the rules prescribed by the legisla- 
ture under which they have to act, and the question 
whether in a particular case they have been contiavenfd 
must be judged not by any pre-conceived notion of what 
they may be but in the light of the provisions of the 
' relevant Act 

These decisions were approved in B. .\f. & D. MJg. Co. v. L. K. Bost: 
A. I. R- 1967 S. C. 361. 

1314 Right to cross examine Is oot part of natural Justice. 

The rules of Natural justice do not require that a person must be given 
an oppritunity to cross examine the witness. In Meengla% Tea Estate v. 
Thetr workmen (1964) 2 S.C.R. 165 (he Court decided that when evidence 
is given viva t' 0 » against a person be must have the opportunity to hear it 
and to put the witness questions in cross-examination. Further more, in 
Afeenglas Tea EslaU Case, (1 *64) 2 S. C. R 165: A.I.R. 1963 S.C. 1719 an 
the Supreme Court approved Nagcndra KaUt Bora v. Comnir. of Hills 
Division, A.r.R, 1958 S. C. 398 

But this will depend upon (be facts of each case and the require- 
ments prescribed by a statute; Ckulom Slchd’ Case, A.I.R. 1967 S. C. 61. 

1315. Broad Requirements of natural justice. 

The rules of natural justice have to be inferred from the nature of 
the tribunal, the scope of its enquiry and the statutory rules of procedure 
laid down by the law for carrying out the objectives of the statute. The 
mere circumstance that the procedure prescribed by the statute does not 
require that evidence should be recorded in the manner laid down, for 
ordinary courts of law does not oecessarify mean that there is a violat.on 
of the principles of natural justice : See New Parkash Transport (Supra) 
In Union of India v. T, R. Varma, 1958 S.C.R 499 it was said. 

“ Stated it broadly and rritbout intending it to be exhaustive, it 
may be observed that mfes of nutural justice require that a party 
should have the oppoitonity of adducing all relevant evidence 
on which he relies, that the evidence of the opponent should 
be taken in bis presence, and that he should be given the op- 
portunity of cross-examining the witnesses examined by that 
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party, and that nomaterials should be relied on against him 
without his being given an opportunity of explaining • . 

Each case should be decided on its o«m facts: Srila Sn Subra>nan^ 
. Stale of Madras, A.I.R. 1965 S C. 1578 : Fedco v. S.N. Bslgrame, A.I.R. 
960 S.C. 415. 


1316. Person rboosiog not to attend the court cannot complain- 
If a party chooses to be absent in spite of notice and evidence is 
recorded ex-parte and the party who chooses to be absent connot be he^d 
to say that he had no opportunity of being beard or of cross-examining 
the persons whose stataments were recorded by the court. After all 
what natural justice nquircs is that a parly should have the opportunity 
of adducing all relevant evidence and that he should have an opportu- 
nity of the evidence of his opponent being taken in his presence. 
'Where a landlord chooses not 1o attend the court he cannot complain 
later on: Roshan Lai v. Ishwar Dass, A.I.R. 1962 S C, 646. 


1317, Personal bias, violates natural justice. 

The elementary rule of natural justice is that a person trying a cause, 
though in a quasi judicial proceeding, should not suffer from a personal 
bias, : A, S, P, R. T. Cor^. v. Saiyanarayana Transports, A.I.R. 1965 
S.C, 1303 

1318. Impartial treatment to be given. 

It is an ekmenlary rule of natural justice that a person who tries a 
cause should be able to deal with the natter before him objectively, 
and impartially. Anything which tends or maybe regarded as tending to 
cau<e a case to be decided otherwise than on evidence must be held to 
be biased. ' If a person has a pecuniary interest in the case brought be- 
fore him, that is an obvious case of bias which disqualifies him to try the 
cause. If a person is hostile to a party whose cause he is called upon to 
try that agam would introduce the infirmity of bias and would disqualify 
him from trying the cause : A.P,S. R. T. CorPn. v. SafyanaravoHa. A.I.R- 
1963 S.C. 1303. J J ’ 


1319. Judicial or quast-judicial bodies should not violate princi- 
ples of natural justice. 

The authorities or bodies which are given jurisdiction by statutory 
provisions to deal with the rights of citiaeos may be required by the rele- 
vant statute to act judicially in dealing with matters entrusted to them. 
An obligation to act judici^Iy may, in some cases be inferred from the 
scheme of the relevant statute and its material provision. In such a 
case, it is easy to hold that the authority or body must act in accordance 
with the principles of natural justice before exercising its jurisdiction and 
its power ; but is not necessary that the obligation to follow the principles 
of natural justice must be e^^essly imposed on such an authority or body, 
if it appears that the authority or body has been given power to determine 
questions affecting the rights of citizens, the very nature of the power 
would inevitably impose the limitation that the power should be exer- 
cised in conformity with the principles of natural justice. In Associated 
Cement Compantes v. P. A?. SAarmn. A.I.R. 1965 S C. 1595 the matter was 
elaborately exammed. and it was held adopting the view expressed by the 
Hoi«e of Lords tn Ridge v. Baldwin, 1964 A. C. 40 that the extent of 
the area where the principles of natural justice have to be followed and 
judicial approach has to be adopted, must depend primarily on the nature 
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of the jurisdictioQ and the power conferred oa any authority or body by 
statutory provisions to deal with the questions affecting the right of 
citizens: iMla Sri Bagman v. Ram Chand and another, A.I.R. 1965 S.C. 1767. 

1320. Opportuaity to show cause 

In an enquiry where disciplinary action is proposed resonable op- 
portunity should be given to show cause and before reaching its conclusion 
the enquiry officer should give opportunty to lead evidence against the case 
set up and a reasonable chance to test the evidence led against him. Such 
an enquiry is prescribed by the requirements of natural justice ; D. R. Board 
Imeanait, A.I R. 1965 SC. 2S2. 

1321. Rules of Natural justice vary from case to case. 

The rules of natural justice vary with the varying constitution of 
statutory bodies and the rules prescribed by the Act under which they 
function ; and the question whetner or not any rules of natural justice had 
been contravened should be decided not under any pra-conceived notions but 
in tie light of tie statutory rules and provisions. Jn dealing with a 
statute which permits a Coraniissioo of Inquiry to be set up for fact 
finding purposes, the report of the Commission has no force propria 
vigore and this aspect of the matter Is important in deciding the require- 
ment of rules of natural justice. The Co-nmisiion of Inquiry Act gives a 
right to be heard but only a restricted right of cross examination. The 
latier right is confined only to the witnesses called to depose against ths 
person demanding the right, bo the Act does not ccntemplate a right 
of hearing to include a right to cross-examine. No grievance can be made 
that the Act does not contemplate right to cross-examine because rules of 
natural justice does not require that a person should have right to cross 
examine all the persons who had sworn affidavits .supporting the allegations 
made aga nst him: Slate o/J6’Kv. Dakshi Chulam Mohammad, A.I.R. 1967 
S.C. 81. 

1322. Case of the prosecutoa should be stated, evidence not 
brought to the notice of other party should not be acted upon. 

If an administrative order involves evH consequence, it is ths require- 
ment of the rules of natural justice that the evidence in support of the 
case should be disclosed to the other party : Slate of Orisza v. Dr. [Miss) 
Binanani Devi, A. I. R. 1967 S. C- 1260. 

The tribunals exercising quasi-judicial functions are not Courts and that 
therefore they are not bound to follow the procedure prescribed for trial of 
actions in Courts nor are they bound by strict rules of evidence. They can, 
unlike Courts obtain all Jufonnalion material for the points under eoquiiy 
from all sources, and through all cbannels, without being fettered by rules 
and procedure which govern proceedings in Court. The only obligation which 
the law castes on them is that they should not act ou any information which 
they may receive unless they put it to the party against whom it is to be u.^ed 
and give him a fair oportunity to explain it Stale v. Shivabassapa 
A.I.R. 1963 S. C. 375. 

1323. Fair opportunity, what is. 

What is a fair opportunity most depend on the facts and cifcnmstan- 
ces of each case but where such an opportunity had been given, the pro- 
ceedings are not open to attack on the ground that the enquiry was not 
conducted in accordance with the procedure . followed in Courts : State of 
■ Mysore v. Shtval/asappa, A.I.R. 19^ S.& 375. 
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1324 Disciplinary action. Natural justice to be observed. 

In cases where a statutory body or authority is empowe'ed to termi- 
nate the employment of its employees, the said authbnty or body cannot 
be hoard to say that it will exercise its powers without due, regard to the 
principles of natural justice. The nature or the character of the proceed- 
ings which such a statutory authority or bodymust adopt in exercising its 
disciplinary powers for the purpose of terminating the employment of its em- 
ploy^ s, has been recently considered by the Supreme Court in several cases_, 
vide the Aiseciated Cement Cotnpanies Ltd., v. P. N. Sharma, •‘-I.R. 1965 
S.C. 1295 Bkagvanv. Ram Ckand, A.l.R. 1963 S.C, 1967; D. L Board 
CalculU V. JaJJar Imam, A.l.R. 1966 S.C, S82. 

The order will be vitiated as being contrary to the principles of natural 
justice, where reasonable opportunitv of being heard which is a sine qua non 
of a fair hrarmg is not given ; Brij Lai Manilal and Co. V. Union of India 
and another, A.LR. 1964 S.C. 1649. 

1325. Refusal to record evidence does not violate natural i justice. 

InHeaPurkashTTansporlCo 1957 S. C.R. 98 on a consideration 
of the provisions of the Act and the Rules the court held that though the 
appellate authority bad to function in a quasi judicial capacity but not as 
a Court of law, it was not required to record ora] or documentary evidence 
and that the only requirement was that in considering tbe rival claims for 
the stage carriage permits the authority had to deal with such claims in a 
fair and just matinrr. Similarly in WesUrn India Match Co. v. /ndustriai 
Trtlunal, Madras, 1962-1 Lab-L.J. 629 the Supreme Court once again 
stated that Industrial Tribunal was not bound by the strict rules of proce- 
dure of the Evidence Act and that if having regard to the fact that the 
agreement alleged wai denied by respondents, it came to the conclusion that, 
that proof of the agreement would not really matter, that clearly Mvould be a 
decision within its jurisdiction and it world be unreasonable to invoke the 
prerogative jurisdiction of the High Court under .\rtlcle 216 to overrule or 

reverse such a conclusion 

It is clear that a refusal to record oral evidence does sot necessarily 
mean contravention oS the rules of natural justice: B. D, and D. Mfg. Co. 
V. L. K. Bose. A.l.R. 1967 S. C. &61. 

Ivi Nakkuda Ali's case, 1951 A.C. 66, the Controller was prima facie 
dealing with a case in which the rights of a person were to be determined 
but the judicial Committee was of the view that the statute in the particular 
case did not require the Controller to act judically. There is a clear distin- 
ction between a case in which an authority is invested with power to deter- 
mine the rights of a person, and cases in which the authority is invested with 
power to act in a certain matter, and the exercise of that afiects the rights 
pj a person. In the lormer, the doty to act jadicially may readily be salerred 
But whether a public authority invested with powers to pass a'specified order 
IS required to act judicially must depend upon the scheme of the statute 
which invests him with that power. The nature of the authority conferred, 
the procedure prescribed and the nature of tbe power exercised will determine 
the question whether the public authority is required to act judicially; it is 
not however predicted that before a writ of certiorari or prohibition may issue 
the duty to act judicially must be e^essly or independently imposed upon 
the authority called upon to deteinune the rights of a citizen. It was observed: 
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the mere requirement thatthe Controller mosfc have reasonable 
grounds of belief is insufficient to oblige him to act judichlly, there is 
nothing else fn the context or conditions of his jurisdiction that suggests 
that he must regulate his actian by analogy of judicial rules.” 

This case was approved bv the Supreme Court in the case of Sadku Singh 
V. Dflhi Adminislralion, A.I.R. 1.^66 S, C. 96, when dealing Hxits Defence of 
India Act and Rules where it was held that the scheme of the Regulation 
negatived according to Judical CommiUee, a jud-cial approach : Sadku Singh 
V. DrMt^iffitnisf/ah'on {supra). 

1326. Records should be before the Courts. 

Non production of the records comptefely defeats the purpose for 
which writs of certiorari are tssused; Moti Ram v. Tha Commissioner of 
Income Tax, A.I.R. 1959 S. C. 63. 

WRIT OF PROHIBITION 

1327. Writ of ProbibitioQ'Scope of. 

A writ of prohibition is an order directed to an inferior Tribunal fotbidd* 
ing it from c'lntinuing with a proceeding therein on the ground that the 
proceeding is without or in e:rcess of jurisdiction or contrary to the laws of 
the land, statutory or otherwise; East India Commrl. Co, v. Collector oj 
Customs, 1963 (5) S.C.R. 328. 

It is well settled that where proceedings in aa inferior court or tribonal 
are partly within and partly without its jurisdiction, probhition will lie 
against doing ^hat is in excess of jurisdiction. Where the Collector of 
Customs imposed invalid conditions for release of gold on payment of the 
fine in 1 eu of ccnfiseatico, tie High Court is competent to issue a writ of 
prohibition probihiting the Customs Authorities from enforcing the invalid 
conditions: Sewpujanrai Ltd. v. Collector of Customs. (1959) S. C. R. 
821. 

1328. Question of Jurisdiction not involved,' writ of Prohibition 
may not be issued. 

In petitions for writ of prohibition ueder Art 226 of the Constitution, 
a contention cann't be urged if it does not raise any question of jurisdiction. 
Where the argument was that the course adopted by the Income Tax Officer 
in making orders of fresh assessment is irregular and illogical and should be 
corrected, it can by no stretch of imagination be said that it raises any 
question of jurisdiction under Article 226; F. Naracana Cketty v. The 
Income Tax Officer. A.I.R. 1959 S C. 213. 


WRIT OF HABEAS CORPUS ’ 

1329. Purpose of. ' * 

The incalculable vaine of Habeas' Corpus is that it enables the imme* 
diate determination of the right of the parties, to their freedom. When 
there is no question of fact to be exammed or determined no affidavit is 
needed. As soon as there emerges a fact into which the Court feels it should 
enquire, the necessity for aq affidavit arises. Ordinarily ■ an affidavit may 
sot be necessary in making the rettun ii the detention is under orders of the 
detaining authority in exercise of its ploary discretion affidavit : 5. Ran/if 
Singh V. The Slate of Pepsu, A.I.R. '1964 S. C. 843 
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1330 Person under detention if not produced in court when so 
ordered-Contempt proceedings may be launched. 

A direction given by the High Court in a proceeding for a writ of habeas 
corpus for the production of the body of a person has to be c^ned out and 
if disobeyed the contempt is punishable by attachment and imprisonrnent. 
A valid excuse will, however, be that it is impossible to obey the order : 
MoU Ihram ffwssain v. Tlif Slate ofUUar Pradesh a»J oiher, A.I.R 1964 


lOZO. 

A convict was sentenced to imprisonment and was released from custody 
on grounds of his ill health but was subsequently re-arrested and detained in 
Jail. In an application under Article 226 for a Writ of Habeas Corpus, 
the State did not file any return showing the provisions under which the 
convict was released or re-arrested. It was held that as it had not been 
shown that there was lawful authority under which the convict was re- 
arrestfd his detention could not be supported and was illegal: State of Bihar 
V. Kaineshwar Prasad, A.l R 1965 S.C. 575. 

1331. Writ will issue if a person is detained without authority 


of law. 

The observations of Lord Atkin in Eshttgbayi Eleko v. Ojficer Ai‘ 
Mu'ntsteniii (jciemmtnt oj Nigeria, 1931 AC 662 at p. 670; A. I. R- 1931 PC 
248 at p. 252 were approved. There observatior.s are as follows : — 

"In accordance with British junsprudence do member of the 
executive can interlere with the liberty or property of a 
British subject except oa the onditlon that he can 
support the legality of bis action before a Court of jus- 
tice. And U is the tradition of British juttice that 
Judges should not shrink from dec'ding suen issues in 
the face of the executive 

It is ^e same jun'sprudcece which has been adopted in this country 
on the basis of which the Courts of this country exercise jurisdiction. 
Where it has not been shown that there was any lawful authority under 
which the petitioner was rearrest-d and iu the absence of any lawful 
authority the petitioner detention was declared illegal interference under 
Article 226 is rightly applicable under the circumstances : State oJ Bihar 
Kameshwar Prasad, A. I. R. 1965 S. C. 575-577. 

1332. Detention order is an executive order review of that order is 
also executive. 

Making of an order of detention proceeds upon the subjective satisfac- 
tion of the prescribed authority in the light of circumstances placed before 
him. or coming to his knowledge, that it is necessary to detain the per- 
son concerned with a view to preventing him from acting in any manner 
prejudicial to the defence of India and civil defence, the public safety, the 
maintenance of public order etc. If that order is purely executive, and not 
open to review by the Court. A re^ew of those very circumstances on which 
the order was made in the light of the arcumstances since the date of that 
order cannot but be regarded as an executive order. Satisfaction of the 
authority under Rule 30 (1) of the Defence of India Rules proceeding upon 
facts and circumstances which justifies him in making an order of deten- 
tion and the satisfaction upon review of those very facts and circumstances 
in the light of circumstances, vdikh came into existence since the order of 
detention, are the result of an executive determination and are not subject 
to judicial review; Sadhu Singh v. Drtti Administralion A- 1 R. 1966 
S. C. 95. 
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1333. Writ of quo warrsato. 

Broadly stated, the quo ^varraato proceedings affords judicial enquiry iu 
which any person bolding an independent substantive public office, or 
franchise or liberty is called upon to show by which right he holds the said 
office, franchise or liberty, if the enquiry leads to the finding that the holder 
of the office has no valid title to it, the issue of the writ of quo warranto 
ousts him from that office. In other words the procedure of quo warranto 
confers jurisdiction and authority on the Judiciary to control executive 
action in the matter of making appointments to public offices against the 
relevant statutory provUioos ; it also protects a citizen from being deprived 
of public office to which he may have a right. It would thus be seen that 
if these proceedings are adopted, subject to the conditions recognised in that 
behalf, they tend to protect the public from usurpers of public office; in 
such cases persons not entitled to public office may be allowed to occupy 
: unreisy oj \Iy%oTt v. GolinJe Rao A.I.R. 1965 S. C. 492. 

WRIT OF MANDAMUS 

1334. Writ cf maodsmus can be iisued when there Is breach of 
some statutory duty. 

Bven on the assumption that the order of the Deputy Custodian tenni- 
natirg the trargemeot of the appellant is illegal, the appellant is not 
entitled to move the High Comt (or grant of a writ in the natnie of 
mandamus under Article 226 of the (institution. The reason is that a 
writ of mandamus may be granted only in a case where there is a statutory 
duty imposed upon the officer concerned and there is a failure on the part 
of that Officer to discharge that statutory obligation. The chief function of 
the writ is to compel the performance of public duties prescribed by statute 
and to keep the subordinate tribunals and officers exercising public 
functions within the limits of their jurisdictions. Ltfth Raj v. Dy cuilodian, 
A. 1 . R. 1966 S. C. 334. A contractual obligation falling upon a public 
servant out of a contract cannot be enforced by the machinery of a writ 
under Article 226 cf the Constitution. In comwer of Income Tax, Bombay 
Presidency and Aden v. Bombay Trust Corporation Ltd, W Ind App. dOS : 
the Judicial Committee at P. 427 of the report observed. 

“Before Mandamus can issue to a public servant it must therefore 
be' shown that aduty towards ' the ■ applicant has been 
imposed upon the public servant by statute .so that he can 
be charged thereon and independently of any duty which 
35 servant he taayacwlo theCromi, bis ptiodpaV’, 

This view was approved in Lekh Raj v. Dy, Custodian Bombay,, A. I. R. 
1966 S.C. 334 at psge 336. Shivendra Bahadur v, Nalanda College, A. I. R. 
1962, S.C. 1210-1211. 

1335. Llabli^ arising out of breach of Contract. ' 

The High Court normally does not entertain {a petition under Art. ’ 226 
of the Constitution to enforce a dvil liability arising' out df a breach of 
contract or a tort to pay an amonnt of money due to the claimant Burmah 
Conslruclioo Co. v. Stale of orissa, A.I.R. 1962. . • 

1336. Tax illegally recovered Mandamns can be issned for refund.. 

The High Courts have power to pass any ^propriate. order in the 
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exercise of the powers conferred under A<t 226 of the Constitution, such a 
petition solely praying for the issue of a writ of mandamus directing the 
State to refund can always be made in a suit against the authority -whi^ 
had iUegally collected the monjy as a tax. Normally a p tition solely 
praying for the refund of the money against the State by a writ of tnaada- 
mus is not to be entertained. The aggrieved party has the right of going 
to the civil court for claiming the amount and it is open to the State to 
raise all possible defences to the claim: Sughnmal v. StaU of Madhya 
Pradtsh, A. I. R. 1965 S.C. 1740, Id this case the decision given in 
Commr v.Gotihanii%, 1952 S.C R. 13o was distinguished. 


The jurisdiction conferred by Article 226 is in very wide terms. This 
article empowers the High Court to give relief by way of enforcement of 
fundamental rights and other rights by issuing directions, orders or 
writs including writs in the nature of habeas corpus, mandamus, prohibiliM. 
quo warranto and certiorari In Safes Tax Offittr v. Kanhaiya Lai, 1959 
S.C.R. 1350 the appellants disputed the correctness of the High Courts 
order made in an application under Article 226 of the Constitution directing 
refund of taxes that had been ^id under the U.P. ‘'ales Tax Act by the 
respondeat in forward transactions in silver bullion. After the levy of Sales 
tax on such transactions was held to be ultra vires by the High Court of 
Allahabad, the respondeat asked for refund of the tax paid and when that 
was refused be applied to the High Court under Article 226 of the Const!* 
tution for a writ of certiorari Tor quashing the assessment orders and a 
writ of mandamus requiring the appellants to refund the amount illegally 
collected, The order made in this case by the High Court for refund 
afiiimed by this Court in appeal but the power to issue such a writ was 
not raised in the case ; StaU of Madhya Pradesh v. Bhaital Shai, A. 1. R. 
1064 S.C. 1006 at page 1010. 


1337. Some Instances. 

Government has no power to cancel or supersede reference made under 
S. 10 (11 of the Industrial Disputes Act anda mandamus would be appro- 
priate: StaU of Madras v, U. P. and Others (1959) S. C. R. 1191. 

But a writ will not Uc lor the euforcement of rules having no legal 
value: TJa StaU of Assam v, Ajil Kumar. Sarma A.I.R. 19S3. S.C. 

Similarly H^h Court cannot issue a writ for the inclusion of certain 
persons in the list when the decision is based on assumption. 

_A wnt of mandamns will not lie when auction is not confirmed or U 
confirmed illegally: K. N. Curuswamy v. The Slate of Mvsore 1955 


In mandamus petitions the High Court cannot constitute itself into a 
court of appeal. It is not the function of Courts of law to subsUtute their 
wisdom and discretion for that of the persons to whose judgment the matter 
in quMt-on IS entrusted by the law. The Vice Chancellor. Ulkal VniversUy 
and Other v. S. K, ChosA and Others, 1954, S. C. R. 383 

The grant of dearness allowance does not confer a right and hence 
mandamus not he. The Stale of Madhya Pradesh v. G C. Mandavar. 
19s3 (1) S. C. R. 599. 
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POWER OP SUPERINTEXDENXE 

1338. Scope of Article 227. 1 

Article 227 corresponds to S. 107 of the Government of India Act. 1915. 
The scope of that section has b en discussed in may decisions of indian 
High Courts. However wide it many be than tie piovisuns of S. 115 ofthe 
Code of Civil Procedure., it is well settled that exercise of its power under that 
section assume appellate powers to correct every mistake of law. A mere 
erroneous decision where the error is not being apparent on the face of the 
record, cannot be corrected by the High Court in revision under Section 115 
of the Code of Civil Procedure or under Art. 227; Satyanarayan Lmmittarayan 
Hegde and others v. iklaUikar^ttn Bhavanappa Tribunal, A.l.R. 1960 S.C. 137. 

Where the Hjgh Court was moved for the exercise of its power of 
superintendence under Art 227, it is open to the Supreme Court in appeal to 
e-xercise the same power as High Court could exercise: Baldeo SingKani others 
V. Tht StaUof Bihar and others, AfR 1957 S. C. 6l2. 

The High Court exercising its jurisdiction ’under Article 227 ot the 
Coasiitiitian is oot competent to set aside the findifig of fact recorded hy the 
IndustrialTribunal ; DharangaJkra Chemical iVorks Ltd. v. Stale of Saurashira 
A.l.R. 1957 S. C. 264. 

■ Though the High Court may not have jurisdiction to interfere under 
S.C. 43S/439, Code of Criminal Procedure it can certainly interfere with the 
order of the llagistrate under Art 227 cf the Constitution. Under Art 
227 of the Constitution, the High Ccurt would have jurisdiction to intetfere 
with the order of the Magistrate if it came to the conclusion that 
circumstances enist for interference C<i«/o«»tcnf Board v. Pyre Lai A.l.R. 
1935 S.C. 108. 

The question whether the relationship between tbe parties is one as 
between employer and employee or between master and servant is a pure 
question of fact and the Court canrot go into it under Article 2 7. 
Dharangadhra Chetntcal Works Lid. v. Stale of Suarashlra and others A.l.R. 
1957 S, C. 264 See also Carl SHU G. U. RM. v. Stale of Bihar, A.I.R. 1961 
S. C. 1615. D. C. Works Ltd, v. Stafe of Suarashlra and others, A.I.R. 1957 
S. C.2$4. 

1339. Dlsctetloa rinder Article 227 not properly exercised. 
Supreme High Coart may interfere. 

See Sur^ra Lfalfi v. Stephen Ltd, A.LR 1966 S. C. 1361 

1340. Unlawful dlspossesalon High Court can interfere under 
Article 227. 

Wliere a person was unlawfully dispossessed of the land and the 
Revenue Authorities in refusing to give him assistance illegally refused to 
exercise jurisdiction vested in them by law, the question being one of juris* 
diction, the High Court was, competent to exercise the power vested in it 
by Article 227; Dahya Lai and anoihers v. Rasul hfahonud Abdul Rahim and 
anothers, A.I.R. S. C. 1320. 

1341. Tribnaal. Meaning of. . 

The word "tiifaunar’ find place in Article 227 of the Constitution and 
has the same meaning as in Article 136: A.C. Cotnmission v. P. Pf. Skarma, 

A. I. R. 1&63 S. C. 1595, Virendra Kumar v. Slate, A. I. R. 1956 S. C. 153. 
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1342. Tribunnl cannot ignore the judgment of High Court. 

Under Article 227 the Hif:h Courts nave jurisdiction f J 

ard lr,b™als thiouihoul the t.rr.ton.s in r.lallon “'i“ah 

iuri-'di'-tion and it would be anomaVios to suggest that a tiibunal o r 
iheHlihCnurt has sup.nntendence can iRnoin the law decla.ed by the 

court : M/s East India Corntnercial Co., Lid. Calcutta and aiiotkcr, 

1963 S. C. 1893 . . . 

1343 Article 227 does not confer appellate jurisdiction. 

The jurisdiction conferred by Article 227 is not by any 
appellate in its nature lor cwnctinR errors in the decisions ot suo- 
ordinate Courts or Tribunals but is merely a power of superintendence to oe 
used lo keep them within the bounds of their authority: ^agcndTa ^alH liora 
V. Commissionc' Hill Diwsiort. /Issaw, 1958 SCR. 1240, A. I. R. 1953 b.- 
398). Nibaram Ckoudra Beg v. Makendra Hath lihiigha A. I. R. »»04 
S. C. 1865. 

WRITS UNDER ARTICLE 32 


1344. Scope of article 32. 

The scope of the jurisdiction ol the Supreme Court in dealing with wit 
petitions under Article 32 was eaammed by a Sp'cial Bench in Smi. 
Ujja B.v. Stale of Uttar Pradeth. \963-l~S.C.n 778. The decision would 
show that in three classes of cases a question of the enforcement of the fund' 
mental rights may arise : and if it does arise, an application under article 
32 will lie; these cases are (1) where action is taken under a statute which is 
ultra vires of the Constilutioo (2) where the statue is intravires but the action 
taken is without jurisdiction ; and (3j where the action taken is procedurally 
ultra vires as where a quasi judicial authority under an obligation to act 
judicially passes an order in violation of the principles of natural justice : 
Narish v. Stale of ifaharshtra, A.l.R 1967 S C. 1. 

1245 Relief granted under article 32 when there was dispute regar- 
ding the validity of a regulation. 

Though the court granted relief on the interpretation of the rules, the 
Court observed that it should not be taken as a precedent : Gurdev Sing^ V* 
Stale of Tuiijai, A.l.R. 1964 SC. 1585. 

1346. Article— 32 "Any Court” — ^bleaning of 

Article 32(1) provides that without prejudice to the powers conferred 
on the Supreme .Court by cians's (1) and (2i.of Ancle 3?. Parliament may. 
bylaw, empower any other court to exercise within the local limits of its 
juri'diction all or any of the powers exercisable by the .Supreme Court under 
clause (2). The scheme ol article 32 charly indicates that the right to 
move the Suprime Ccuit, which itself is a' guaranteed fundamental 
right, cannot be claimed in respect of Court. Article 32 merely 
provides for the conUrment of the Supreme Court’s power under 
Article 32 (2) on the courts specified in clause (3). The x^ht guaranteed by 
Article 32 (1) cannot be claimed in respect of the said other courts. On a 
plain construction of the relevant clauses of Article 32, it is wrong to say that 
courts under Article 32 (3) must be regarded as having the same status as 
the Supreme Court and as such the right to move them must also be held 
to constitute a fundamental right of the citizen in respect pf such courts. 
Beside, it would be irrational to suggest that whereas the Constitution did 
not confer on the citizens a guaranteed fundamental right to move 
the High Court under Article 226, it thought of conferring-such a guranteed 
fundamental light in regard to courts on which the Supreme Court’s powers 
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'fnder Article 32 (J) ivouJd be conferred by Artrcle 32, (3). The words “any 
Court" mast be given their plain gram netical meaning anil must be coatiued 
to mean “any .court of competent jurisdiction”: ^fakhJn Singh v. Stats of 
Punjab, A.l.R. 1964 S C. 381. 

•' In plain language the words “anv court” cannot mean only the Supreme 
Court. They would necessarilly cover all coints of competent jurisdiction. 
If the iiitcntiqn of the Constitution makers was to confine the operation 
"of Article 359 {!) to the right to move only the Supreme Court, not/ting 
could have been easier than to say so expressly instead of using the wider 
words “the right to move any court:*' Makhan Singh v. State oj Punjab 
A. I. R. 1964 S. C. 381. 

1347. Articles 226 and 32 Compared. 

. It is well settled that the powers oJ the Courts to issue writs of cer- 
, tiorari under 32 (2] as well as the powers of the High Courts to issue 
similar writs under Article 22 are very wide. In fact the powers o' the High 
Courts under Article 226 are in the sense, wider than those of the Supreme 
Court, because the exercise of the powers of the Supreme Court to issue 
writs of certiorari are limited to the purposes set out fn Article 32 ( 1 ), 
The nature and the extent of the writ jurisdiction .conferred on the High 
Court by Article 226 was considered by this Court as early as 1955 
inT, C. Basappav. T, : 1955 I SC.R- 250 at pp 256 8 It was 

further coosidered fn ffari f'lsAtiu Kamath's are see para 1281. 

1345. Order passed by High Cdvrt cannot be challenged under 
Article 32. 

Having regard to the fact that an order is passed by a superior Court 
or record in the e.teccUe of its inherent powers the question about the exis- 
tence of the said jurisdiction as well as the validity or properiety of the 
erder 'cannot be raised in writ proceedings taken out by the petitioners 
for tlie jsiue of a writ of certiorari under Article 32 : Nareth v. ifofe of 
Mahrasira. A.j.R, 19o7 S.C. I. 

1349. Procedure ultravtres. Article 32 may be invoked. 

In the case of Smt. Ujjam Bai, >983 ! SC.R. 778 it was not disputed 
before the Court that where th«- action taken against a citizen is proce- 
duralfy «/fra Tires the aggrieved paitycan move the Court under Article 
33, see also Sinha Cninji v. Deputy Chief Controller of Imports a)td Ex- 
ports, 1101 1 S.e.R. 540. The jurisdiction of the Supreme Court under Arti- 
cle 32 can be invoked if the impugned order has been passed by adopting 
a procedure which is ultra vires : Naresh v. Stale of itaharasktra A.I.R. ISP? 
S.C. 1. • ' - ■ • 

1350. Zofringeiaeat by private parties. 

The violation of the rights under chapter III by private parties is not with- 
in the purview ol Article 32 and a person whose right to property is infring- 
ed by a private individual must, . therefore, seek bis remedy under the 
ordinary law and not by way of an application under Article 32. See P, D. 
Shanidasani y. Central Batik, of India 13S2?>.Q.B..33\. But where pri- 

vate parties are conferred jsome rights of a statute, a writ will lie .Koclnmi 
V. Stale A.I.R. 1959 S.C. 725. 

1351. Contractual rights not covered 

See Aftaiifa BeAorij v. Stale of Orissa, 1955-2 SCR. 3i3'. Ckholabki 
Pale! and Co. V, Sfale 'oJ Madhya Pradesh, 1953 S.C.R. 476. - 
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That was a case of an appeal coming from a High Court and there 
was no difficulty iu remanding the case /or a finding oa an issue, but 
the fact to note is that the Court did make a declaration that Section 
7 of the Act was void. But in the case of Unugsingh v. SUie of Bomhay, 
2935 (2} S.C.R. 164 which came up before the Court on an application under 
Article 32, the petitioner had been relegated to filing a regular suit in 
a proper court havmg jurisdiction in the matter. But now it appears to 
be well established that the Court's powers under Article 32 are wide 
enough to make even a declaratory order where that is the proper relief to 
be given to the aggrieved party In the Kochumni's case, A.I.R. 1959 
S.C. 717, where ue impugned Act had taken away or abridged the peti- 
tioners right uirder Atricle 19 by its own terms and without anything 
more beii>g done and as such infraction could not justified. 

13S2, Adequate remedy and article 32 

The ‘ argument In support of the objection was developed turd 
el^orated by the petitioner in sev'eral ways; in the first place, he 
contended that petition of Mandamus was not maintainable because 
the petitioners had an adequate remedy in that they could agitate 
the question sought to be raised in the petitions and get relief In 
the pauper suit filed by one of the respondents. The Court held that this 
argument overlooks the fact that as petitions are under Article 32 
oi tie Ctnstitutlon which is iteelf a guaranteed right, altmative remedy 
would not bar it. In Raskid Ahmed v. Municipal Board, Kairana, 1950 S.C.R. 
56b: (A.I.R. 1959 SC 163), the Court negatived submissions made 
on behalf of State of Uttar Pradesh to the effect that, as the petitioner 
had an adequate legal remedy by way of appeal, the Court should not grant 
any writ in the nature of the prerogative writ of Mandamus or Certiorari 
and observed: 

''There can be no question that the existence of an adequate legal 
remedy is a thing to be taken into consideration in the matter of granting 
tvrits, but the powers given to (be Courts nsder Art. 32 are much wider 
and are not confined to Issuing prerogative writs only". 

Further, even if the existence of other adequate legal remrfy may 
be taken into consideration by the High Court in deciding whether it should 
issue any of the prerc^ative writs on an application under Art. 226 of 
the CtEstitutioD, the Supreme -Court cannot, on a similar ground, decline 

to entertain a petition under Alt. 32, lor the right to move the Coort by 
appropriate proceedings for the enforcement of the rights conferred by 
Part III of the Ccnstitnticn is itself a gnaranted right. It has been 
held by the Supreme Court in Romt^Thafpar y.SiaUof MaiTOS.X^lfi 
RCUE. 594 ihai under fhf Ccsvsfiii.y.’ifw riw Courtis constituted as 
the protector and guarantor of fundamenl rights and it cannot, consistently 
with the responsibility so laid upon it, refyse to gntertain applications seek- 
ing the protection of the Court agamst i^ringement of such rights, although 
such applications are made to the Court in the first instance without resort 
to a High Court having concurrent iuiisdiction in the matter. The mere 
existence of an adequate alternative legal remedy cannot ^ se be a good 
and sufficient ground for throwing ont a petition under Art. 32, if the 
existence of a fundamental right and a breach, actual or threatened, of such 
right is alleged and is prima facie estabi'^ed on the petition; K. K. 
Kockur.ni V. Stale of Afoiras, A.I.R. 1959 S. C. 725. 
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High Courts in petitions under Ait 226 the Supreme Court held that an 
attempt to levy tax under a statute which was ultra vires jnfnn^jed the 
fundamental rights of the citizens and recourse totheHighCourtforpro- 
tedion r f the fundamental rights was not prohibited because of the provi- 
sions contained in Art 265 In the case of Tata Iron and Steel Co v S P 
Sarkar, \ 1 K. 1961 SC 69 the vires of the central Sales Tax 
Aci 19S6 was not challenged but in Katlath NiUhv State of VP, AIR 
*957 S C 790. a petition challenging the levy of a tax was entrtainedby 
the court even though the Act under the authority of which the tax was 
sought *0 be recovered was not challenged as ultra vires The court did 
not go into the question whether the principle of Raelash Noth s case AIR 
1957 St 790 IS inconsistent with tl>e view expressed by the court m Ram- 
jtlaVs case but held that the threat to recover sales-tax on behalf of the 
central Government, recovecy oI which xsas impugned, the court held pnma 
facie infringes the fundamental right of the company to hold its property 
and the company is entitled to approach the court under Art 32 of the Con- 
stitution Tata Iron and Steel Co v SR. Sarkar, A.IJR. 1961 S C. 69 


' 1357 Writ petition dismissed !a High Court Supreme Court msy 

Interfere under Aittcle 32 If fuodameotai right involved. 

The High Court came to the conclusion that refusal of the renewal of 
permit to the petitioners was illegal but it refused to pass an order m 
fasour (f ‘be petitioners on the ground that the relief granted would 
be short Ip ed In effect, the judgment of the High Court was in favour 
of the petitioners and not against them thougu m form the writ petition 
wasdsmissed In (he circumstances as the petitioners fundamental right 
to carry on business was involved the Supreme Court was of opinion that 
it will not be proper to refuse relief to petiiioneis on the ground that their 
writ petition was dismissed by the High ^urt and they have not yet been 
able to obtain a certificate permiting them to appeal to the Supreme Court 
Skrtntiasa \ State of A/yswe, A I R I960, SC 330 

1358 Article 136 cannot be circumvented by resorting to Article 

The Supreme Court had rejected (he application for special leave to 
appeal under Act 136 | and that order cannot be circumvented by" filing 
an application fora writ under Article 32 Relief under Art. 32. for enfor- 
cement of a righ^' conferred by Ch Ilf can be granted only on proof of 
that right and infringement thereof, and il by the adjudication by a Court 
under Article 32 of the Constitution for enforcement of that right, not- 
withstanding the adjudication of the cml court, cannot be entertained 
Sahtb~ada Sailed vukammed Amtralde Alibast •& others, v. Stale of 
3/aiAja tikarat, AIR 1960 SC 768 *; 
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1361 . MUcoorlniotioo of > '“'"So'' 

“‘?„“de, of assessment 

which .s inlra vires and in the a misconstruction of a 

S3^^SS£S| 

Coristituation. The proper reniMy „,oris|n error apparent od the 

IS to proceed by way of appeal, “ , Article 2'’6 of th® Conslitu- 

erroneous, A.I.R. 1962 S.C. 1621. 


neous, A.i.R. 'a.v.. ^ . j 

1362. Writ can be filed when the fundamental right i» violated 

!>. main, ained against the St^o;^^ 
ithastalt^or threatens to take any action under the 
action ii permitted to be taken, will infringe the 

Sizena. \\here the enactments abolishing estates of 

to be taken by the State, alter the enactments came into force, by way « 
issuing notifications, so as to vest the estates m th® State and thereby to 
d« We the proprietors of their fundamental nght to S 

estates, it was held to be violative of Fundamental rights. The argument 
that under these enactments some overt act had to be done by the Sta 
before the proprietors were actually deprived of their right, title and 1"“”^ 
intheirestateswasheldtobe unsu»taioablc. It was held that cases aris g 
under.these enactments the proprietors could Invoke the ]un5diction ol tne 
Supreme Court under Art. 32 when the State did or threatned to do tn 
overt act. 


t act. 

An enactment may immediately on its coming into force take away o 

abridge the funtJamental rights of a person by its very terms and withoui 
anv further overt act being done. In such a case the infrmsement of tne 
iundameotal right is complete €o inslAttii the passing of the eriactment ana 
there can be no reason why the person so prejudicially afiected by tneia 
should not be entitled, immediately to avail himself of the constitutiona 
remedy under Art. 32. The coercive -uachinery of the impugned Act was heia 
to be a sufficient infringement of the fundamental right which gave a ® 

right to seek relief under Articles. 226 or 32 of the Constitution. It will D® 
noticed that the Act impugned in that case had by its terms made it i^ 
cumbent on all dealers to submit returns etc. and thereby 'imposed re^ 
trictions on their fundamental right to carry on their business under Art. 
19 (1) (S)’ Jfochitnin’s Case, A. I.R. 1959 S.C. 725, 


tgj- nocmmtna k^u»c, x, w. 

That a person whose fundamental right has been infrigned 
by the mere operation of an enactment, is not entitled to invoke 
the iuri^iction of the Supreme Court under Article 32 f°^, 
enforcement of his right, will be to deny him the benefit of a 
salutory constitutional remedy which is itself his fundamental right. 
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the State of Bovilay v. United Motors {India) Ltd, 1953 S.C.R. 1069 the peti- 
ti'oner applied to the High Court on 3rd of November, 1952, under Art. 226 
of the Constitution chaHenging the validity of the Bombay Sales Tax Act, 
1962 which came into force on 1st November, 1952. No notice had b. en 
given and no demand had been made on the petitioners for the payment of 
any tax under the impugned Act. In the petition one of the grounds of 
attack was that the Act required the dealers on pam of penalty to appjy- 
for registration in some cases and to obtain a license in some other cases- 
‘ai a condition for the carrying on of their business, which requirement 
without anything more, was said to have infringed the fundamental rights 
of the petitioners under Art 19 (I) (g) of the Constitution It was held 
that no objection could, be taken to the maintainability of the appliration 
for the enforcement of the fundamental Rights. In Himmallal H Mehla v. 
State of Madhya Pradesh, 1954 S.C.R. 1 122 after cotton was declared, on 1 Ith 
of April, 1949; as liable to Sales Tax under the Central Province and Bearar 
Sales Tax Act 1947, the appellant commenced paying the tax in respect 
of the purchases made hy him and continued to pay it till 21st of Decem- 
ber 1950. Having been advised that the transactions done by him id 
Madhya- Predesh were not •"sales" within.- that State and that consequently 
be could not be made liable to pay sales tax in that State, the appellant- 
declined to pay the tax in respect of the purchases made during the quarter 
ending 31st of March, 1951. Apprehending that he might be subjected to 
payment of tax without the authority of law, the appellant presented an 
application to the High Co’irt of judicature at Nagpur under rt. 226 pray- 
ing for an appropriate writ or writs for securing to him protection from the 
impugned Act and its enforcemeo' by the Stated The High Court decli- 
ned to issue a writ and dismissed the petMion on the ground that a Manda- 
mus could be issued only to competent authority to do or to abstain from 
doing some act and that it was seldom anticipatory and was certainly never 
issued where the action of the authority was dependent on some action of 
the appellant and that in that case the appellant bad not even made his 
return and no demand for the tax could be made from him. Being aggri- 
'evedbythat decision of the High Court, the petitioner in that case came 
up to the Supreme Court on appeal and the Court held that a threat by the 
State to realise the tax from the assessec without the authority of law by using 
coercion is sufficient to move the Court. 

1363. Writ lies only if there is iofriogeiaeDt of Article 32 

A petition for a writ under Article 32 of the Constitution is not main- 
tainable unless there has been a violation of - some fundamental right: 
Bhagwaados V. Union of India, A.I.R. 1956 SC. 176 

.The argument that the impugned Act violated the guarantee of freedom 

the Constitution cannot be urged in a petition under ^ticle 32 as it is not 
a fundamental right conferred by Part III of the Constitution which can be 
enforced by a petition under Art 32: Ram Chandra v. State of Orissa, A.I.R, 
1956 S.C' 298. 
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1365. Appropjuie "™Sa°'poP riehl 


The arRument that Art. 32 does notCvu^^ _ u-X. 4ii« 

loe arjuu. otMinal peliUon tot mfrElj p«s h.m the. 

“ l-f tn thC Ua-. 


5S'to''mo5rtte'tortl’y^“> apimpmtep^eeding according to the na-. 
Seof thecaseisaot coieci. It.™ said that ,a a ■ ase where the peti-. 


Ir'eTtndtrdtodo^Art. 32 T 1 , ie.o»oo. the Saprerne Co„.^^by to , 
applicatior. tor epecM 1.- “1“ d“i',. So). !hf Safe' ' 


the expression “appropriate proceeding" usi a aM'J* 

, ='"1 “appropriate proceedings has reference to proceed , 


held that the expression -appropiiaic ijiui.ccuii3b» aa-.. ' 

ing which may be appropriate having regard to th** nature of the o;de , , 
, “ _ i.a ...i-i-f tn nhtain from the court. Ihe, 


rliiecuon or wriiwaicn lue pcuiitMic* 2.cc»e»a — , — 

appropriateness of the proceedings would depend upon^e particular wnt 
or order which he chims and it is in that sense that the right was beencon- 
fened on the citizen to move the court by appropriate proceedings. When- , 
ever the grievance is that the fundamental right has been 'violated, the , 
citizens can move the court by an o 1 ^ 10 ^! petition: Daryao v. State oj U.r. 
A.I.R. 1961 S.C. 1461 


1366. Executive order passed on Subjective satisfaction not liable - 
to be quashed in writs 

The satisfaction of the authority which justified the use of the power 
under Rule SO cf the Defence of India Rules and confirmation of the order 
of detention aie not subject to judicial review, for the order of detention 
without trial is pre-eminently an ex-cutive act. The subjective satisfaction 
of the detaining authority is a condition of the order and if that condition 
is shown to exist, the Courts have no power to enquire into the sufficiency 
of materials on which the order is made or the property or expediency 0 ! 
making the order. It is the satisfact o • of the ^escribed authority which 
is diteimioative of the validity. But this will not exclude the courts to 
investigate in to the compliance with the procedural safeguards imposed by 
the statute, Of into the existence of prescribed conditions precedent to the 
exercise of power, or into a plea that the order was made mala fide or for a 
collateral purpose. That, however, is not judicial review of the order: Sadhu 
Siifgh V, Delhi adminislration, A.I R. 1966 S C, 94 


In Laxmar appa Hanumxntappa v Union oJ India. 1933*1 S.C.R. 769 at 
page 772, 773 the court held that as there is a special provision in Art. 265 
of the Constitution 4hat no tax shall be levied or collected except by autho- 
rity of law, clause I of Art. 31 must be regarded as concerned with depri- 
vation of preper'y otherwise than by imposition of collection of tax and as 
the right conferred by Art. 263 is not a fundamental right conferred by 
Part III of the Constitution, it cannot be enforced under Art. 32. In other 
words, the decision was that the petition filed before tlie Court under Art. 
32 was not maintainable; but Mahajan. C.J ; who spoke for the Court pro- 
ceeded to observe that “eveo otherwise In the peculiar circumstances that 
have arisen it would not be just and proper to direct the issue of any of 
the writs the issue of which is discretionary with this the Court".- The 
learned Chief Justice has also added that when this position was put to the 
counsel he fairly and rightly conced'd that it was not possible for him to 
combat this position, lo the same effect are the observations made by the 
same Learned Chief Justice in Uopaldas MoUaw. Union of India, 

S.C.R. 773. But it would be difficult to say that the issue of an appro* 
prate writ under Art, 32 is a matter of discretion, and that even if the 
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petitioner proves his fnndaraental ifehls and their uaconstitutioaai infringe- 
ment the coart nevettheless can retoe to issue an appropriate writ in liis 
favoor. Aforeover the above observations were obiter. The subsequent decision 
of the court in Basfushar f^ath v. Cotnntissifftier of Incomo-Tax, Delhi and 
Rajasthan, 1959 Sop {1} S.C.R. 523 fends to shorr t^t if a petiti oe ma];^ 
out a case of iUega! contravention oi bis iundameatal rights he may be 
entitled to claim an appropriate relief and a plea of waiver cannot be raised 
agaiiist his claim. The tenor of this jud^ents seems to emphasise the 
basic importance of the fundamental rights guaranteed by the Constitutton 
and the effect of the decision appears to be that the citizens are ordinarily 
entitled to appropriate relief under Art. 32 once it is shown that their fun- 
damental rights have been illegally or unconstitationaly violated: Dar^'ooy. 
■SYo/ro/CT. Pi 'A.LR. 1961 SXl. U61 
‘ . ' 1367.' ' Question of fact ud Article 32. 

The argument was that no.b^y has the fundamental tight tbatrhe 
Court must entertain a petitio'n or decide the same when disputed questions 
of fact arise. Buf that is uot ' a correct approach to the questicn. Clause 
(2) of Alt. 32 confers power on Court to issue directions or orders or writs 
of various kinds referred to therein. The Court may say that any particular 
writ asked lor is or is oat appropriate or it may say that the petitioaer has 
not established any fundamenal right or any breach thereof and accordingly 
'dismiss the petition on merits. It is wroag to say that ca an application 
under article 32, the Court may decline to rntertam the same on the simple 
ground that It involves the determination of disputed questions of fact or on 
any other ^'uod., If. this argument, was to prevail then the Court would he 
failiog in its duty as the cust^ao and protector of the fundamental rights. 
It is true that'ott- the ‘view ‘that tbeCwrtis bound to entertain a petition 
under article 32 aad.to decide the same on merits it may encourage litigants 
to file many petitions under Article 32 instead of proceeding by way of a 
.suit. But that cocsideralioQ^cannot by itself, be a cogent reason for deny- 
ing fundameatfd rights of a perron to approach the Court for the enforce* 
,fflent oi bis fobdacaentai right which may. prima facie, appear to have been 
iniringed- Further, questions of fact can and very ohtn are dealtAyith on 
aiiidaviu. In CA/ranjhhif CAoudkort's cas^ 1950 S.C-R. S69 the Court did not 
reject the petitirm in linilae on the ground thai it required the determination 
.of dispute quations .of fact as to there beiug other companies equally 
guilty oi misr^anagement. It went into the facts on . the affidavits and be Id 
inter alia, that the petitioner bad not discharged the onus that lay on him 
to ^^blish discharge of denial of equal protection of the laws. That deci- 
sion 'was clmly, one on merits and is eotirely diffe.-ent from a reftisil to 
.entertain the'petitioo at all., j In Raaat v.StaU of Sswasira, 

' 1952 S.C.R, ^435 the application- was adjourood in order to give the respon- 
dent in that case ad opportonity to adduce evidence before the Giurt in the 
form of an aiUdavit. - An affidavit was fihd, by the respondent settiag out 
facts and figures relating to an increasiug Dumber ofincidents of looting, 
robbery, dacoity, nose cutting and murder by gangs of docoits in certain 
'areas of Ihe'Sfafe in sopportof the ctaim of the respondent State that "the 
' the security of the State and public peace were jeopardised and that it be- 
- came impossit^e to deal with the o^^^ces that were committed in different 
‘ places in septate courts of Mhv' . ' ’itiously”. The Conrt found no diffi- 
culty in dealing with that l^ptir \ evidence adduced by affidavit and 
in upholding the validity of "im- . fo under challenge. That was also 
a decision on merits ahlMiP , -'.Ick disputed questions of 
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In the czse ol Ram Krishna Dalmia v. Justice SrR. Ttndolkar, A.l.K. \9S9 
S.C. 533 the respondent State relied on the affidavit of the Principle Secre.- 
taiy to the Finance Ministry setting out in detail the circumstances which 
led to the issue of the impugned notification and the matter recited therein 
and the ee%'eral reports referred to ID the said affidavit. It was urged that 
reference could not be made to any estraaeous evid-nce and that the basis 
of classification must appear on the face of the notification itself and that 
the Court should not go into disputed questions of fact. The Court over 
ruled that objections and held that there could be > no objection to the mat- 
ters brought to the notice of the Court by the aSidavit of the 
Principal Secretary being taken into consideration in order 
to ascertain whether there was any vald bass for treating 
the petitioners and their companies as a class by themselves 
It is possible very often to decide question of fact on afBdavits. If the peti- 
tion Md the affidavits in support thereof are not coavicing and the 
court is not satisfied that the petitioner has established his fundamental 
right or anv breach thereof, the Ciurt may dismiss the petition on the 
^ouod that the petitioner has not discharged the onus that lay on him- 
The Court may, in some appropriate cases.be inclined to give an oppor- 
the parties to establish their respective cases by filing further 
afiidavits or by issuing acomm-ssion or even by setting the application 
has often been done on the original side of 
° adopting soine other appro- 

a Lott'S, -i«a",.dLd ,„d.,a,.cL. 


npiniftn ^ reason for refusing to entertain the 

ofVS-^^ ‘nvolves disputed guestlons 

of facts . K. K. Kochuni v. State of Madras A. I. R. 195&. S. C W5.- 

““jaaicIallyaoTioUlioaof 

is art'll Si"ng'S'”d''i,'jl,“K2 Sf “f ';E'“ 

« hen the ptov.s oL oi a tiing la*^,'„e V '.I?''?'™ “ 

levy a tax and for these puriwses tn ni!-:,?- ‘ aathonty to assess and 
give binding effect to its a certain matters judicially and 

void under ffie 13 or olSSeTn 

32 would be the right to carrv on bnl^ enforceable under Article 

tax as assessed by the taxi^ulhmiw subject to the payment of the 
business free from the Habifitv. ^ U n? r?ff carry ^ trade or 

sraent of the tax is based on ecron^n..!”^” a° difference even if the asses- 
much as the right to have- a careJ^^ wt^truction of the taxing law, in as 
of the fundamental right to camy n k .d®Iennination of the tax is not part 

l™. 1 = such a 

Article 32 When the taxing autlJrii* .iJ.- _ enforced under 


Article 32 when the taxing authSritv di^rn,. J?® 
a tax after deiermining it • Uiiam '“ore than assess, and levy 

1369 ‘ ‘*2 S. C. 1621. 

Th?q„ ^ a«lde 32. 

. Will arise if a tax is assessed under*^ under article 32 

or (b) is ultra vires th? CoiJlSi^ 1 ^ voidonder article 13 

lation, it is ultra vires the law undi>r «,i.^ ^ where it is subordinate legis- 
any other law in force: ^ S^v.'S. 
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1370. GeneraU * 

The power of regulating the recniitotent and conditions of service 

gi%eo by Article 309 cannot be exerased with re^ct to certam appoint- 
meats Thus the appoiotment of the Attorney General of India and the 
Advocate-Genera* are governed by Articles 76 & 165 of the Constitution 
Similarly. Article 146(2) dealing with the appointment etc of oficeis of 
tl e Supreme Court, Article U8|o) dealing with the appointment etc. of the 
Indian Audit and Accounts, Article 229(2) dealing with appointment etc. 
of the officer of the High Courts, empower the authorities concerned under 
the said Article to make rules relating to the condition of services etc of 
these public servants. In these cases Artic’e 319 will have no application 
P K Boscv ChuJ Justice, (19o5) 2SCR 1331 

The rules made regarding judicial officers under Article 309 have to 
be read subject to Articles 233 and 234 of the Constitution In the case 
of judicial officers other than the District Judges, the rules made under 
Article 234 Will be applicable and in the case of appointment of Distnct 
Judges the provisions of Article 230 of the Constitution wiU apply 
Amio' Singh V StaU cf Rajasthan, A i R 1958 5.C.228. In the case of 
judicial officers the punl^ment will be awarded by the Government but^ 
the rules framed under Article 309 read with Article 233 may provide that 
the enquiry into the cbaiges will be made by the High Cojirt. 

Certain restnctions on the fundamental nghts of a public servant can 
be imposed if warranted by the Constitatioo For instance reasonable 
restncrions can be impost on the grounds mentioned in Article 19(2} 
(6) with a view to secure effiaency mtegnty impartiality and respon 
sibibty These restrictions should have 3 duect, proximate and rational 
relation to the ccmditions of service These can be imposed on the grounds 
of public order onder Article 19 Kofneshsear v. Slate of Bihar, A. L R. 
1962 S.C. 1166, 1170, Ghoshv Joseph, A, UR. 1963S.C.8I2, 

The right to go on strike is not a fondameotal right as it is not included 
iQ the nght to form association or unions. Rule 4 (A} Centra] Civil Semces 
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(Conduct) Rules, 1955 in so far as it prohibits Government Servants from 
going on ^strike does not violate Article 19 (I)^ W Bun* 

Etnployus Astociaiion v. l^aiioHal Induslrial Trtbunal, A. I. R. 1962 
S.C. 171. 

1371. Discharge— When Penal. 

Discharge from service would be penal if there is forfeiture of salary. 
It would again be penal when there is withholding of iocretnent or if l the 
further chances of promotion or employment are affected: AfaJan Co^af v. 

0 / A. I. R. 1963 S. C. 531. Similarly, when the seniority, in 
the substantive rank is affected the action would be penal : P. C. IVadJtaica 
V. Union oj India, A. I. R.' 1964 S. C. 423. 

In order to find out whether the action taken is by w.sy of penalty . or 
not two-fold test can be applied, firstly whether the servant has been visited 
with evil consequences as a result of tbe impughed order or there is some 
forefeiture of the benefits already earned by him. If these tests ' are 
^tlsfied, it will beheld that the civil servant has been punished in such a 
Way as to attract clause 2 of Article Z\\‘ Parshotam v. Union of India, A>f-R- 
1958 S.C. 36:(1958)S.C. R. 1295 : Champakla! v. Union of India. 1964 
S. 0.1654. 

1372. Suspension. 

When a servant is under suspeodoQ he does cot perform the’ normal 
duties which be can otherwise perionn. Suspension of a contract of service 
merely means postponement of contract or keeping the contract in abeyance. 
NVhen a civil servant is suspended be does not cease to be a Government 
servant and be cannot seek employment at some other place. Similarly the 
employer has some duty towards the servant. Tbe master is under a duty 
to pay subsistance allowance to the servant : Khem Ckand v. Union of India, 
A. I. R. 19635. C. 687. 


1373. Suspension with retrospective effect. 

An order ol snspension cannot be made retrospective because the very 
word suspension signifies that a person while bolding or performing certam 
functions is debarred for the time being from performing further function. 
The very word suspension is opposed to tbe idea of suspenditrg retrospec- 
tively. There can be no sense in suspending a man from working during a 
period which has passed. 

Thus where one suspension order is held to be bad, tbe civil servant 
must be held to have been in service between the date of the previous invali- 
dated order and the date on which that order is declared to be bad. If 
subsequent valid order of ^spension is made, tbe civil servant will be entit- 
led to get the salary between the period of first invalid suspension order 
and.tbe second order of suspension : Afpti Sam V. E Railteav AIR 
r nno j, . . . 


- However, asituation'may arise wberecertaln departmental rules such 

as the Civil Services (Classification, Control and Appeal) Rules may pro- 
nde for retrospective suspension. These rules have been held to be valid 
bjr Stipr^e Court because in such cases retrospective order of suspension 
accordance' with rales, of service having force of law 
^ ^ S. C. 6S7: S£a J of A. P. v Lna 

■1374.^ Suspension during leave. 

A Government servant who proceeds oa leave preparatory to retire- 
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mentis on leave and cannot be said to have retired from the date from 
which the leave 'commences. A Government servant is in service till his 
service terminates and this termination taie place only when there is dis- 
missal, removal or retirement. The date on which a person applies 
for leave preperrtory to retiiement cannot be considered as the date of 
retirement. Thus a servant on leave preperatory to retirement does 
not cease to be servant. There is no bar to suspend a servant on 
leave preparatory to retirement. The Government servant on leave or 
suspension holds a lien on hU permanent post; ParUp Singh v. Stale 
A I. R. 1964 S. C. 72. 

1375. Stigma 

When . the order referred to the fact that the servant was found un- 
desirable to be retained in Government service, it expressly casts a stigma 
on the scr\'ant and must be held to be an order of dismissal and not a 
mere order of discharge. To say that it is undesirable to continue a 
temporary servant is very much different from . saying that it is un- 
necessary to continue him. io the lint c^s€ a stigira altarhes to tbe 
servaut, while in the secend case, lennioation of service is due to the 
consideration that a temporary servant need not be continued, and in that 
sense no stigma attaches to him. Any one who reads the order in a 
reasooable way would naturally conclude that the servant was fouud to be 
undesirable, and that must necessarily import an element of punishment 
which was the basis of the order and was its integral part. \^en an 
authority wants to terminate the services of a temporary servant it can 
pass a simple order of discharge without casting any aspersion against 
temporary servant or attaching any stigma to his character. As soon as 
it is shown that the order purports to cast an aspersion on tbe temporary 
servant it would be idle to suggest that the order is a simple order of 
discharge. As the impugned order was construed as one of the dismissal in 
this case, and the servant had b^en denied the protection guaranteed to 
temporary servants under section 240(3) of the Government of India Act 
1933, or Article 311(2) of the Constitution, the ord-r was quashed : /erdrsA 
MitUtr V. Union of India, A. I. R- 1964 S. C. 449. 

1376 Dismissal and removsl -DUTcreoce 

- There is 'difference between dismissal and removal. Habere a person is 
dismissed the civil servant becomes inelegible for re-employment in the 
Govenjment service but where a person is removed, no such disqualifica- 
tion attaches : Satish AnanS v. Union of India, A. I. R. 1953 S. C. 250. 
\Vher» .an order made is that tbe services of a person be dispensed with, it 
will ainount to removal : Stale of Orissa v. dviniajas, (I953J S. C. (C/.4 
412/58). ^ • 

The words actually used in the order of termination are not concluiive 
to show as to whether the order is one of dismissal or removal : Parsholam v. 
Union of India,- A I. R. 1958 S. C. 36 : (1958) S. C- R. 828 : Stare of Orissa 
V. Ram Narayan A. L R. 1961 S. C. 176. Even words such as ‘discharge’ 
or ‘retrenched* may constitute dismissal or removal if the order results in 
penal consequences. 

1377. Preliminary enquiry 

A preliminary enquiry is usually held to detennine whether a prima 
facie case for a formal departmental enquiry is made out and it is very ne- 
cessary that the two should not be conhised. 
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The mere lact (hat some kind ol prelimninay enijuiiy is’ 

that the termination of service amininted to infliction of puimhment of 
riSa) «SovaJ within the meaning of Article 31 1(2). 
mmalion would amount to dirmissat or femoval within the meaning of Aiti 
cle 311(2} would depend upon facts of each case. 

1378. Diffcreoce in lemporaxy and permanent posts. _ 

An appointment to a temporaiv post gives a civil servant no , 

hold it and such an appointment can be terminated unless itbas npeneo 
into ewasi permanent status. An appointment to a permanent post gives me 
nerson so appointed a right to bold the post until! he attains the age of super- 
annuation or is ccmju’sotily leliifd after having put in the requisite nuinoe 
of year’s service. In such an appointment service cannot be terminaieo 
except (on the ground of inefficiency, misconduct or negligence and unt^ 
these allegations are established against him after a proper enquiry and ajur 
due notice; PiirsiiolaHi Zal Dhiupa v. Uuiim of India, A. f. R. 1958 S.C. oo* 


1379. Nature of protection gtrea by Article 312. 

Article 311 gives double protection to persons who come under the 
the category of the persons eligible for such protection. The first safeguara 
is that only the appointing anthority can punish the civil servant i. e. the 
the dismissal, removal or reduction fa rank can be ordered only by (he 
authority which made the appointment. The second safeguard is that the 
civil servant must be given a reasonable opportunity to show cause in con- 
formity with the pilociples of natural justice before an order of dismissal, 
removal or reduction in rank is passed : Pvrsholam Lai DAincro v. Union of 
India. A.IR. 1938 S.C. 36. 


}380. Reduction in rank— Lcaieg places fn the came cadre-No 
reduction to tank. , 

It wss contended that though there may not have been any disciplinary prO” 
ceedings taken against the civil syrvant, the effect of the order vvas that the 
civil servant was reduced by eight places in (be list of Subordinate Judges, 
and tbat in law this amounted to reduction in rank, within the meaning of Arti- 
cle 311 (2) of ronstitution. It was held tbat there is no substance in this con- 
tention because losing places in the same caide namely ol Subordinate Judges 
does not amount to reduction in rank, within the meaning of Article 311 (2). 
The argument was that rank in accordance with dictionary meaning, signifies 
relative posistion or status or place. The expression "rank” in Artide 311 
(2) has reference to a person’s classification and not his particular place in the 
same cards in the cr-ntext of the hierarchy of the service to which' he belongs. 
Hence m the context of the Judicial Service ol West Bengal, rtredBCtion in ra- 
nk • would imply that a person who b arleady holding the post of 4 Subordina- 
te Judge has been reduced to the position of a Munsif, the rank ofe a Subordi* 
ra’e Judge Iwing higher than that of a Munsif. But Subordinate fudge in 
ceniori^v rank th<»«eh these have to be listed in order of 

Peaces in the seniority 

' tarcrill •“ >a"k. It waa held that in Cie circum- 

io Th?s case- Constitution are not attracted 

lu luis case. Htgn Court Calcutta v. Amo! Kumar, A.I.R. 1962 S.C. 1704. 
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’ Where the number of posts to be filed is less than the number of per- 
sons under consideration /or those po:^^ it would be a case of many bemf 
called and few being chosen. The fact that the High Court made its 
choice ia a particular wav cannot be said to amount to discrimination 
against the piainti//. High Couri CulculLx v. Amal Kumtir A.I.H. 1952 
S.C. 1704» 

1381. Penal action — What it 

In order to find out whether the action taken Is by way of penalty 
a two-fold test can be applied. Firstly, whether the civil servant has 
been . visited with evil consequences as a result of the impugned order 
and secondly if there is forfeiture of the benefits already eam^ by him. If 
these tests are satisfied, it . can be said that a civil ser\'ant has been 
punished in. such a way so as to attract clause 2 of Artrcle 311 : 
PariholAn v, Ukian of Indial I. R. 1958 S. C. 36 (1958) S. C. R. 1295 ; 
Chantpaklal.v. UnionpJ India,, A. I. R. 1964 S. C. 1854. 

'.4 1382. Show cause — What tt 

1 Sh6w cause is a technical term used in the sense that a party is given 
an opportunity to explain bis case i. e. to offer defence and prove that 
the allegations levelled against him are not correct or in other words it 
means that the accused should answer or give reply to charges to prove his 
inaoceoce. ■ , • , > . - • ; i 

Under the Indian Constitution this opportunity to prove innocence 
U given twice before the final order resulting in dismissal, removal or 
reduction in rank is passed : BaekUar Singh v. StaU of Punjab, A. J. R. 
1663 S. C. 395 ; John v . StaU of T. C., A. I. R. 1 955 S. C. 160 : XheiH CharJ 
V. Union of India, A'. L R. 1958 S. C. 300 ; StaU of Atsam v. Bimai, A, I. R. 
1963 S. C. 1612. 

1383.' Departmental proceedings are fuasr judicial 

The nature of the proceedings held against a public servant under the 
statutory rules to detemiiae whether be is guilty of the charges framed 
against him or not is quasi judicial. There is no doubt that a writ of 
certioTOTi can be claimed by a public servant, if be is able to satisfy the 
High Court that the ultimate conclusion of the Government in the said 
' praceedings which is the basis of bis dismissal is based on no evidence. 
It is' not essential' to prove that the exercise of power is malajide.il 
if is shown that the order is based on no evidence : Union of India v. 
ff. C. Gcel, A. 1. R.’ 1964 S. C. 364 ; Baehitter Singh v. StaU of Punjab, A.I.R> 
1963 5. C. 342 ) Sieo Ram Rao v. State of A nikra Pradesh, A.' I. R. 1963 

s. c. 1723. ;; ' 



5,8 SurjKiE Court ON COSSHIOT.OJ o» INOM 

The m,.o fact that Rome k.od ol 

llnToian' se.aant and '“I'"" '"S ll>R< ,„It'»ou^d not mtail 

.t.“r=t™i.:uoVif S.U f;r. 

cle 311(2) would depend upon facts ol each case. 

1378. Dittcicncc in Ittnpoiaiy and petmanont P“‘“- , . , 

An appointment to a terapora.v post 6is*a a cii il “iTant no j 

laid it and tilth an appointment car. be teim.nated unless dhaan[»nt 

into caasi permanent status. An appointment trj a petmanent pnst P St 
person so appointed a right to hold the post nnt.ll he a tarn. ■> ' f ? °“Xt 
^annuationTis cempu sotily leliud alter Uving put f 
of year’s service. In such an appointment service uJjeM 

except [on the ground of inefficiency, misconduct cr and « 

these allegations are established against him after a Tr 

due notice: Punhotam Lai Dhiugra v. Uuton of InJta, A. I. R. ISN» ♦ 

1379. Nature of protection gieen by Article 311. . 

Article 311 gives double protection to perwns who come under inc 
the category of the persons eligible for such protection. The first 
Is that only the appointing autbenty can punish the civil servant l. e.tne 
the dismissal, removal or reduction in rank can be ordered only by tne 
authority which made the appointment. The second safeguard is that in* 
civil seriant must be given a rcaicnable opportunity to shew cause m coo* 
formily with the piinciples of natural justice before an order of diamtssa, 
removal or reduefton in rank is passed : Puftholam Lai Dhitipa v. l/nion cj 
India. A.I R, 10S8S.C. 36. 

1380. Reduction la rank— Lceicg places in the same cadrC'No 
reduction in rank. . 

It wrs contended that though there may not have been any disciplinary p^ 

ceedings taken against the civil servant, the effect of the order svas that the 

ch'l servant was reduced by e'ght places in the list of Subordinate Judges, 
and that in law this amounted to reduction in rank, within the meaning of Aiti* 
cle 3 1 1 (2) of r onstitution. It was held that there is no substance in this con- 
tention because losing places in the same caide namely ol Subordinate Judges 
does not amount to reduction in rank, within the meaning of Article 311 (-1)* 
The argument was that rank in accordance with dictionary meaning, signifies 
lelative posistion or status or place. The expression 'Tank” in Artiue 311 
(2) has reference to a person's classification and not his particular place In the 
same carde in the crnlext of the hierarchy ol the service to which' he belongs. 
Hence in the context of the Judicial Service of West Bengal, ‘Uednetion in ra- 
nk” would imply that a person who is arleady holding the post of a Subordina- 
te Judge has been reduced to the position of a Munsif, the rank ofca Sobordi* 
l a’e judge being higher than that ol a Munsif. But Subordinate Judge in 
the same tarde hold the same rank though these have to be listed in order of 
seniority m the Civil List. Tbeiclore losing some places in the seniority 
list 18 not tantamount to reduction in rank. It was held that in the circum- 
Mar.ces the provision of Aitkle 311 (2) of the Constitution are not attracted 
to this case: Htgn Court Calcutta v. AmoJ Kumar, A.l.R. 1962 S.C. 1704. 
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against him after supplying him with a charge sheet and he must-be allowed 
to reasonable opportunity to R(eet the allegations contained in the charge 
sheet. In the present case preliminary enquiries ol a general type were 
held, the reports did not show that the servant was guilty of tfie offence 
for which he was ultimately dismissed from service. The delay made in 
giving the appellant the charge sheet as well as in communicating to him 
the final order of dismissal showed that the authorities did ‘not think 
that time was the essence of the matter and so there was hardly any 
justif cation for not bolding a formal and proper enquiry after the appel- 
lant was given a charge sheet on October 17, 1951. It is wrong to say that 
no prejudice had been caused to the civil servant as a result of the 
Government's failure to hold an enquiry against him after supplying him 
with a charge sheet. The departmental enquiry is not an empty forma- 
lity. It is a serious proceeding intended to give the officer coicerned a 
chance to meet the charge and to prove bis innocence. In the absence 
of any such enquiry it would not be lair to strain facts against a civil ser- 
vant and to hold that in view of the admissions made by him m some other 
enquiry the civil servant is guilty. This is a matter of speculation which is 
wholly out of place in dealing with cases of orders passed against public 
ser\*ants terminating their services: Jagdish Parsai v. SUU of Mysore, 
A. I. P. 1961 S. C. 1070. 

138S. Chief Justice can delegate the power to hold enquiry to any 
other Judge. 

Where charges are made against the member of High Court 'staff. 
Chief Justice is competent to delicate its power to another judge to hold 
enquiry. P. K. Bose v. Chief Justiu, A. I. R. 1955 S. C. 284. 

1389. Termination in accordance with service rules doss not attract 
Article 311. 

There is no distinction between termination of services in accordance 
with contract and termination in accordance with th'j servicerules Thus 
a person employed on a temporary basis whise services can be dispen-' 
sea with by one month’s notice would not attract Article 311. Similar 
is the case with probationers. If the civil servant fails to make use_ of 
opportunities provided to him and does not exhibit his ability the termina- 
lioD of services in accordance with the service rules does not amount to 
dismissal or removal from s-rvicc and it would not attract Article 311. 
Hartu-elt Prcscotl Singh v. Ultar Pradesh Government; A: I.' R- 1956 

S. C. 886 , • 

1390. Power of appouitmeat includes power to dismiss or sue» 

pend. . 

Article 229(i) which makes the Chief Justice the appointing authority 
gives ample . power to dismiss and suspend the members of High^ Court 
staff. This result from section 16 or the General Clauses Act, which by 
virtue of Article 367(i) of the Coostitutioa applies to the constructioa of 
the Constitution alsn. Section 16(i) of General Clause Act cle^l^ says that 
the power of appointment includes the power to suspend or dismi^. P. K, 
Bose V. Chief Jusitee, 1955S.C.285. ^ -j 

1391. Ex^dre appointee has oo right over the cadre appointee 

A person appointed outside the cadre has no right to claim seniority 

in the cadre post. Thus where a person is appointed permanently to 
a post outside the cadre of the regular establishment of the Director 
of India Medical Service, be is not entitled to claim seniority in the 
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the light of reasonable opportnnity of sliowing cause 

order of dismissal ren-.oval or reduction is passed The rca>< nable*^ oppo - 

tunity envisaged by the provision under consideration includes. 

(a) An opportunity to deny bis guilt and establish 

which he can only do if be is told what the charged levelled 
against him are and the allegations on which such charges 
are based ; } .■ . 

(b) an opportunity to defend bioiself by cross-examining tn* 

witnesses produced against him and by examining himsell 
or any other witnesses in support of his defence ; and 
finally 

(c) an opportunity to make his representation as to why the 

proposed punisbmint should not be inflicted on bun, 
which he can only do if the competent authority after 
the enquiry is over and after applying bis mind to the 
Eravity or otbetwise of the charges proved against the 
Government servant tentatively purposes to infliot one 
of the three punishments and communicates the SJ®* 
to the Government servant : AA/iu CAuni V. t/iiion 
A. I. R. 1958 S. C. 300 ; 1958 S. C. A. 222 ; 1958 S. C. J 
« ; 1953 S. C. R- 1080. It b of the utmost impoitance 
that in taking disciplinary action against a public servant 
a proper departmental enquiry must be held against 
him after supplying bim with a charge sheet, and be must 
be allowed a reast nable opportunity to meet the allega> 
tioas contained in the charge sheet : Ja^duk Pruhai v. 
„ Stale of M. p., A. I. R. 1961 S. C. 10/0 Kot«f5ingAv. 

Union of India, A. I. R mi i. C. 49S i Hukam Ckandv.Unton ef India, 
A. I, R. 1959 S. C. 536. 

1386. Profaationera— Holding of a formal enquiry la not punish- 

The enquiiy against the civil seivant was for ascertaining whether he 
was fit to be confirmed or not. An order dischaigbg a public servant, even 
in case of a probationer, in an enquiry on charges of misconduct, negligence, 
inefficiency or other disqualification maybe by way of ponishment but 
an order discharging a probationer following upon an enquiry to ascer- 
whether he should be confirmed is not of that nature. In Cop* 
KisAore Prasad's case A. 1. R. I960 b. C. 839, the public servant was dis- 
charged from service consequent upon an enquiry into aUeged miscon- 
duct enquiry officer having found that the public servant was. un- 
suitable for the post The order was not merely discharging a probationer 
loUowing upon an enquiry to asceitain whether he should be continued 
in servite but it was an order as observed by the Court "dearly by way 
of punishment. The fact of the bolding of an enquiry is not deebive 
V decidve bwheiher the order is by way of 
tests laid down in Parskolam Lal^ Dhingra's 


It 
against 


- . --- .eoqunyn 

nnwit disciplinary action 
public servant proper departmental enquiry must be held 
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a civil servant ,w’ithout imposing a limitation in that behalf, that such 
civil servant should have put in a certain Minimum period of service, it 
would be declared invalid and the retirement ordered under it would 
amount to removal within the meaning of Article 311 : M:>ii Ram v. 
Ns F Province, A. I. R. 1964 S. C. 600 ; ' Gurd^v Singh v. State, A. L R. 
19o4 S. C. 1585. 

1397. Resignation — Article 311 does not aply 

Article 311 has no application where a Government servant leaves 
the service voluntarily. The termination of service must be against the 
will of civil servant. Where a civil servant seeks permission to retire 
and resigns. Article of the Constitution 311 is not attracted. But ^where 
before the permission to retire ts granted, the civil servant makes an 
application to revoke his prayer the normal nile would come into play. 
However after the permission is granted and then the officer applied for 
permission ro resume his duties and the same is refused, there canirot 
be any question of application of Article 311. Similarly, where a Govern- 
ment servant is given the option to voluntarily retire on a proportionate 
pension as an alternative to dismissal and be chooses to retire, he cannot 
challenge the validity of the order on the ground that the provisions of 
Article 311(2) have not been complied with : /airam v, , l7»io« of India, 
A. I. R. 1954 S. C. 5S4, 

1398. ProUctioo of Article 311 when available. . 

Whatever was contained in section 240 of the Goverament of India Act 
1935 has been reproduced in Article 31 1 of- the Coostitution. tVhetever be* 
fore was a statutory protection has now bepom^ a constitutional protection 
The wotds used in Article 311 are dismsssed. removed and reduced in rank 
and whenever these three punishments are to be imposed the Government 
servant must be given a reasonable opportunity of showing cause against the 
action proposed to be taken. But if the idea is not to impose any punish* 
ment there would be no applicaility of Article 31 1: PurthoUam Lai Dhingra 
V. Unicn cf India, 1958S.C. 36. 

1399. Reversion from (euporary post not ^ r; reduction tn rank 

Rev* tsion from a temporary post rarmot be reduction in rank because 

there is no right vested in a civil servant to bold the post. Before a temporary 
person can ask for relief under Article 31 1 he must establish that the revers* 
ion was by way of puuishrocDt or penally; Harlwll Prescott Singh v, Uttar 
Pradesh Government A.I.R. 1957 S. C. 886. . 

1400. Rule of pleasure of Crown not adopted in India. 

The English rule regarding the bolding of «.Wice by public servant only 
during the pleasure of the Crown has nob been applied in Ipdia in its entirety 
and with all its rigorous implication-' This rule of pleasure as it exist in the 
Indian Constitution existed also in Section 240 (1} of the Government of 
India Act 1935 and also in section 96 (b) (i) of the Government of India Act, 
1915. The rule of pleasure of (Crown) President has been oaiiowed dovra 
by Article 311 which restrict the sphere of the power conferred by Article 
S09. Parshetam Lai Dhingra v. Union of India A.t.R. 1951 S. C. 36: Afoli 
Raw v.t/rtiort 0 / A.I.R. 1964 S.C. GOO. ' . 

' 1401. Hige Court can suspend a judicial officer pending final 
order by Government. r 

A judge of the lladras High Court came to the conclusion 
that the charges against - one of the subordinate ^judicial officers 
have been proved and an opinion was expressed that he should be dismissed 
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4fpailTn«A : No^ri« Raw v. Directo' of General Health Service, A. I. R. 1953 

^*^'iy92. Person entitled to no pay if he does not join 

When a person on the expiry of the leave insisted that 
be appointed to a particular post and did not rrport himself to the ^ 
where he was ordered to report himself, hei< not entitled to cUim p V 
for the period for which he abstained himself from doing work. 1 he mer 
obtaining of the declaratory «lecree in his favour against which an appeal 
is preferred by the Government will be of no consequence. Tire pret«* 
ring of the appeal puts the whole fate of the decree in a jeopardy. 
Moreover, in a dec aratory decree no relief regarding promotion increment 
was claimed : Hohria Ram v. I7 kio»» oJ India, A. I. R. 19SS S. C. 1 13. 

1393. Merger -Effect oaserranU 

When one St»te by reason of conquest, accession, merger or integra- 
tion is absorbed by another State, all contracts of service executed bet* 
ween the Stale which goes into eclipse and its seiva-it autonvatically 
terminate and<thereafter those who choose to serve the new State are gover- 
ned by such conditions as the new Government may choose lo impose. 
This is in otherwords the application of the principle which governs the 
ordinary relationship of Master and Servant. Thus whenever there is a 
change of roaster, there coroes into existance new conditions according to 
which the servant , must be governed : .4mar Sinehv. State ef Raja$than, 
A. I. R. 1958 S. C. 223. 

1394. Pleasure of President— Meaning of 

The rule of English law expressed in the Latin phrase " diiranf irni- 
placilo” (during the pleasure) has not be« n fully adopted by the Coostitu* 
tion of India, The absolute doctrine of pleasure as known to English law 
is controlled by Article 311 of the Constitution Thus the pleasure of 
President has to be exercised in accordance with the requirement of 
Article 311 : M. R, Deka v. H. E. Frontier Railvay, A. I. R. 1964 S. C. 
600 V P- L. Dhingra v. Union of India. A. I. R. 1953 S. C. 36. 

Under clause 1 of the article 310 a person occupying a civil post 
under the Government holds his office at the pleasure of the President 
or Governor as the case may be. But the right of the Govemroent given 
under clause 1 of the article 310 is subject to the lestriction imposed by 
Article 311. In other words before a Govimment servant holding 
a civil post can be dismissed, the proceduie laid down in article 311 
must be complied with : Persfiofam v. l/m'on o/ /niiia. A. I. R. 1958 S, C. 
38 ; Khetn Chand v. Union of India, A. I. R. 1951 S. c. 300 • Proii I v. Ch. 
Justice, 1955 (2) S. C. R. 1331. ' 

. 1395. Buies should not violate fundamental rights 

. The existing rules, the amended rales or the law to be passed by the 
legislature should not contravene the provisions of the Constitution. If a 
mlew contrary to Articles 14, 15, 16. 19,310 (1). 3U (n and 312 (2) etc. 
‘n zctioTi taken, under it 'Kill be dttUred void 

f:/' ’®55(2)S,C.R. 1331 iKishoriv, Union of 

iSii Orissa v. Dhirendranathm, A. 1. R. 

lani t>. U 1715 ; Un\on of India v. PaKifuraRg. A. I. R. 19S2 C 630 • 

Siu, cr u- P.. A. I. R: 19«l S. C. 1245 (1252) ? S1.K cf oViss. 
y. Btdyabhnsan, A, I. R. 1963 S. C. 779. ' r • J 


^r, 11 any rule, permits the 


appropriate authority to retire compulsorily 
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Article 320 of the Mysore Service Regilations That article says that if 
the service has not been thoroughly satufactory the authority sanctionug 
the pension should make such red iction in the amount as it thinks proper 
There is a Note unoer this article which sajs that the full pension 
admissible under the Regulations is not to be given as a matter of course 
but rather to be treated as a matter of distmction It was under this 
article that the Cover imeat acted when it reduced the pension to two 
thirds Reduction in pension being a matter of d scretion with the 
Government, it cannot therefore be said that it committed any breach of 
the Regulations in reducing the pension of the civil servant N srasimackar 
V Sfaie of Mysore, A I R 1460 SC 243 at p 251 

1^05 Probationer— Casting aspersion— No opportunity given to 
rebut the aspersions— Discharge is iut by ATticle Jll 

Though the respondent was only a probationer he was discharged from 
service really becau:>e the Government had on cnqui y come to the conclu- 
sion rightly or wrongly that he was unsu table for the post he held on 
probation This is clearly by of punishment and therefore be is entitled 
to the protection of Article 3! I (21 of ihe (institution The argument 
pressed on behalf of the State of Bihar was that the respendent being a 
mere probationer could he discharged without any enquiry into his conduct 
being made and his discharge could not mean any punishment to him 
because he had no right to a post It is true that if the Government came 
to the conclusion that the respondent was not fit and proper person to 
hold a post m the public service of the itate ^t could discharg> him with 
out holding any enquiry into his alleged misconduct If the Government 
proceeded against him in direct way without casting any aspersions 
on his honesty or competence his dcschargi* would not tn law have the 
effect of a removal from service by way of punishment and he would 
therefore have no gr evance to ventilate in any cou t But where instead of 
taking that easy course, the Government chose the more difficult one of 
starting proceedings ag inst mm and of branding the civil servant as a 
dishonest and an mcorap tent officer he had (he right in those circumstan- 
ces to insist upon the protection of AtticJe3lIof the Constitution That 
protection not having been given to him the right to s'*ek redress in court 
cannot be taken away It was held that the respondent had been wrongly 
deprived of the protection afforded by Article 311(2) of the Constitution 
and his removal from the service therefore was not in accordance with the 
requirements of the Constitution of Bihar v Gofi Kishore, 4 f R 

1960 SC 689 at p 691. 

1406 Demonstration cannot be banned 

The argument that if the civil servants whose duty is to look mto the 
administration, themselves resort to demonstration would lead to demorali- 
sation is not sustainable Kamveshver v State of Bihar A I ^ 1962 S C. 

1407. Government servants enjoy all fundamental rights 

Simply because special provis on bad been made in regard to Service 
under the State in some of the Articles in fart III such as for instance m 
Articles 15 16 and 18 (2) and (4) no inference can be drawn that the 
other Articles m which there was no sp-cific reference to Governm-nt ser- 
vants were inapplicable to them The Argura-nt that the Constitution exclu- 
des Government servant s as a class from the protection of the fights guar- 
anteed by Articles in Part III was held to be nns istainable Kameshwer, case, 

A I R 1962 S C 1160 
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or xemoved from service. The report of enquiry was sent to the Govemiaent 
for taking necessary action. However meanwhile an order was passed by 
the High Court on 28th January, 1954 whereby the civil servant was sus- 
pended from office. The Government of Andhra Pradesh issued a 
to show cause on 12th of August. 1954 against dismissal or removal- It’ 
was held that order of suspensien IS jnslilied and is covered by the power 
given in rule 13 of the Madras Dvil S'Tvics (Classification. Control and 
Appeal) Rules ond r wHlrh High Court has the power to suspend. 
3fo/iainmai G/ioas< v. Slalt of Andhra, A.I.R. 1957 S. C. 246. 

1402 Rules framed lo 1955 under an act of 1951 when there na« 
no Council of States — Are not repugnant of Article 312. 

The argument that the rules were promulgated in I95S when the words 
omitted by the Counstitution (Removal of Difficulties) order No, 1 1 had 
reappeared in Article 312 as much as there was ho resolution of the Council 
of States, as required by that Article. The reappearance of these words in 
AiticU 312 has noting to do with the tiers of the rules. The rules were 
framed nnder the powir given to Central Government by the Art and if 
the Art was valid when it was passed, the Central Government would have 
power to frame rule under it, as it «s a permanent measure. The Rules 
framed in 1955, therefore cannot be challenged on the ground that the omitt- 
ed words reappeared in Article 312. The rules derive their force from the 
Act and the torm in which Article 312 emerged, after the Constitution 
(Removal of Difficulties) tJrdet No. II. When this order came to an eod 
jt would not have any effect on the rules. D. S. Careval v. State of Punjab 
A,1.R. 1959 S. C. 5)2. at p. 516. 


1403. Members of Secretary of State Services— Enquiry under 
rules 55 of (he (Classification Control and appeal Rules) not essential 

The argument advaned was that an enquiry into the conduct of a 
former Secretary of State. Service can be held only under the Classification, 
Control and Appeal Rules. The rule is that an o.der of dismissal, removal 
or reduction in rank shall not be passed without an enquiry eithe- a'-co-d- 
ing to the procedure prescrib'd by the Pub'ic Servants ilnqui i"5| .\ct 
1850, or the procedure prescribed by the Classi&sation, Control a id Appeal 
Rules. The rule does not suppnt the subuission that even an enquiry 
be held und'r the Public Servants (Inqiiritq Act. I850befo'e an ord-Tof 
dismissal or reduction is passed against a member of the civil servant 
another enquiry expressly directed under Ra)»' 35 shill bimale This 
^ument on beh^f of the civil servant was held to be not sustainible. 
Kapur Strtgfc v. Umon of India A. I. R. I960 S.C. 493 at p. 497. 

1404. Pensioni-Reduction in peosioo ienot reduction In rank— 
Atlicle'311 is not attracted. 

It Jwas 'argued that as pension has been reduced to twi thirds, the 
civil servant was entitled to notice in viewcf the provisions of Article 
311 (2) of the Constitution before the Government decided to inflict that 
pnmshment on him and that this was .lot done in the notice of retirement. 
This contention was held baseless as Article 311 {2} does not deal with 
. tte question of pension at all, it deals with three situations namely (1) 
diOTisal (ii) removal 'and (mj redntdmn in rank. To say that the 
peiKion IS equivalent to reduction in rank is not the proper 
interpretation of Article 31.. Reduction in rank applies to a cale of a 
i pibhc secant who is exacted to serve after the rednetS U Ls iotSng 
.to do with redu-tionof pension, which is specifically provided for' in 
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The withboJdjog ol subiistance a\l iwaatx daring the period of suspension had 
no connection with the termination of service and did not follow as a conse- 
quence of ft at all and cannot be regard as punishment: Cf«icn o/ /rnfia v. 
P. K. More, A. I. R. 1962 S. C. 630- 

1413 Reversion -persons holding oxidating post— Reversion 
to original post does not violate Article311. i • 

It cannot be said that when a person o&ciating in a post is reverted 
for unsatisfactory work, the reversion amount to reduction in rank: Pra^hoUm 
Lai Dhingra v Union oj India, 19S8 S C. R 838 at pag^ 842 A. I. R. 1953 
S. C. 38 nt page. State o/ Bombdy v. F. A. Atrakatn AI.R. 1962 
S. C. 794, DAtngfa’s cases 1958 S. C. R. 828 at page 833 : Slate of Bombay 
V. A. F. Abraham A. I. R. 1962 S C. 794. 

1414. Prohationee — Not entitled to the prcteetioa of Article 3j 
if the order is not penal. 

It is now well settl^l that the protection of Article 311 of the Coosti- 
tution applies to' temporary Government servant also where dismissal, 
removal or reduction in rank is sought to bi mfiicted by way of punishment. 
But it is equally well settled that where the service of a temnorary Govern- 
ment servant are not term nafed by way of ponishinini Article 311 will not 
apply and the services of such a servant can be tecoinated under the terms 
of the contract or by giviog bim the usual one month's ootic< t See Parsholatn 
ZlAtHgra V Cfnton o/fniia 1953 SCR 828 : A I. R. 1958 S. C. 36. Further 
it is equally well settled that a Givemneot servant who is on probation 
can be discharged and such discharge would not amount to dismissal or 
removal within the meaning Article 3i 1(2) and would not attract the protec- 
tion of that Article where the services of a probationtr are terminated in 
accordance wi^ the rules and not by way of punishment. A p obationer 
has no right to the post hrid by bim and under the terms of his appointment 
be is liable to be discharged at soy time duiirg-tbe )encd of his pro- 
bation subject to the roles governing such casex: See Stale of Orissa v Ram 
Narryan Uoss (1961) 1 S.C.R. 606 : A I. R. I96IS.C. 177. The appellant 
in the present case was undoubtedly a probationer. There is also no doubt 
that the termination of his service was oot by way oi punishment and cannot 
therefore amount to dismissal or removal within the meaning of Article 311. 
As a probationer he would be liable to be discharged during the period of 
probation subject to the rules in fo'ce in that connectfon. Thus a probation- 
□er is not entitled to the protection of Article 311(2) ol the Constitution 
unless it is a case of simple dhcbasgt: Rajindra Chandra v Union ol /tidia. 
A. I. R. 1963 S, C. 1552. 

1415. Article 311 is proviso to Article 310. 

The language of Article 3t I operates as a proviso to Article 3I0. The 
language used in Article is prohibitory. There .is a limitation imposed on 
the exercise of pleasure of the President or the Governor in the matter of 
dismissal, removal or teduction in rank of Government servant. This in fact 
is the only constitutional protection in the whole constitution guaranteed to 
Government servant: Khem ChanJ v. Union of India, A. I. R. 196J S. C. 
1618. ■ • 

1416. Dumissd, removed, and reduction in rank— Meaning cf. 

The eiprc.'sion dismissal, removal or reduced in rank are technical 

words taken from the service mlcs where they are used to denote thr^e 
major categories ol punishments; Kkem Chand v Union of India, A- L R. 
1953 S. C. 300. 
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1408 Suspension in second inquiry-Cw be Imposed. 

State Government is competent to outer a during the 

State Government can direct suspenMon ol the f7' 1 R- 

pendency of the enquiry. Damira Parlap v. 5#j/e of Uttar PratUs , 

1409 Civil Procedure Code— Order 2 Rule 2— The bar of order 2 

is not applicable to Article 226. .i,tp of the 

1 e High Court had d.sallovied the salary prior to the date oi 

suit. The bar of order 2 of the Civil Procedure .Code will not app y 
petilioii tor ahieh prerogative writ under .\rticle 22(5 of the Con 
but where the High Court ditallowed the claim of the Civil ScrvMt for sa ^ 
prior to the date of the suit the Supreme Court refused to interfere \ 
exercise of its discretion by the High Court: Devindra Paralap v. 
of Utlar Piodtih, A. I. R. 1962 S. C.S12. . . ^ . .i.„ „ro- 

1410. Probationer and icmpoiary servan.e cnliUcd to tn p 
tection of Article 311 if the order U penal. 

It has been held by the Supreme (^uit ia Pars/icUm Lai U/nns • 
Union 0 / India. J958 S. C. R 628 : A. 1. R. 1:»58 S. C. 36 that Article 
makes no distinction between permanent and temporary posts and ex 
Its protection equally to all Government servants holding, permanen 
temporary post or ofEcUting in any of them. But the protection of Art 
311 can be available cnly where dismissal, removal or reduction lo ranit 
sought to inflicted by way of punishment and not otherwise. One nl to 
tests laid down in that case for determining whether the termination. o 
service was by way of punishment or otherwise is whether under the service 
nilts, but (or such termination the servant has the right to bold the post. 
Similarly a prabationer cannot be punished for misconduct without c^piy* 
ing with the requirments of Article 311 SttAftimif Sm|A v. 5/af« 

A. I. R, 1962 S.t , 1171. 

1411. Malaflde— probationer reverted —Order quathsd. 

The sequence of events which led up to a departmental enquiry against 
him, his exoneration, his transfer, the unsucccsslul attempt of the Deputy 
Commi«tsioner to have the tiansltr cancelled followed by his being asked 

to slop collecting fund for a Government College and then by his reversion 
on May 20, 1952, would go to show that the reversio.i was not in ordinaray 
course. 

The omission of the Government to give reasons for reversion does 
not make the action any the less a punishment, and as ’ the requirements of 
Article 311 were not fulfilled, as they ought to have been and as the Govern* 
ment waled to give the reversion the appearance of an act done in the 
ordinary course entailing no penal consequences, the circumstances clearly 
show that the action of the Government was malafide and the reversion by 
wav of puni'hment for misconduct without complying with the provisions of 
the Constitut In was set aside. Sukhbanl Singh v. S/ate, A.I.R. 1962 S.C. 1711- 

1412. Non-payment of subsistance allowance not punishment. ' 
There is no doubt that a temporary servant may claim the benefit of 
Article 3ll if the termination of the servlM was really by way of punishment 
It 'was argued that the termination of the service was really by way of 
punishmentiorhehadnot been paid the subsistance allorvance during the 
peiic^ of his suspension by the Government and obtained it only after be 
had taken proceedings under the Payment of Wages Act. This contention is, 
unfounded because the refusal to pay the subsistances allowances does not 
j termination of service was by way of punishment. The 
relusal was only due to a misreading of the relevant rule by the Government 
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no matter whether the order is by vrav of dismiss^ or DOt, Article 311 will 
apply, iladan Gopal y.Slale of Punjab. A.I.R. 1963 S. C. 531: Ckampan 
V. Union of India, A.I.R. 1964 S. C. 1854. * ' 

’ 1421. : Changed circumstances — Meaning of ' .t. 

The words ‘'changed circumstances" as used in Article 314 mean the 
change in ciicumstances due to transfer of power in August 1947 and the 
coming into force of the Constitution in January 1950: R. P • R^pur v. 
Union of India A.I.R. 196t S. C. 789. 


1422. DiscipUnezy matter — Meaning of. • > r 

The words "Disciplinary matters., as used in Article 314 ol me 

Constitution must be given the widest meaning. It will, include siwpension 
also. Suspension on departmental enquiry is also a measure of p^ish- 
ment. Both the types of suspension will come under the term “Disciplinary 
matters":^. P. Kapur v. Union of India, A.I.R. 1964 S. C. 787. 

1423. Privilege— Constitution 'of India-Article 163{3)-Advice given 

by.tbe Council of Minister— Isa privileged documeoL \ 

The order of the Pepsu Oovcniment was really the minutes recoraed m 
the course of Cabinet discussion. Under Article 163 (3) of the Constitution 
the question whether any, aud if so what, advice was tendered by miaiaters 
to Governor shall cot be inquired into in anycourt. In view of the constitu- 
tional protection and the reason underlying snch protection these doramraU 
are not open to judicial review: S/afr v. S. S. SeiAi, A.I.R. 19ol 

S. C. 562 at page 532. 


1424. Art'cle 217-PresIdeD* Is competent to determine the age 

of judges of High Court. .v 

While determining what is the proper age of a judge of High Court, me 
factors which reed to be taken into consideration and procedure 

should be followed is more or less of discretion with the President, ^e 

discretion howi ver is to be guided by procedure laid down in Article 217 (3). 
The procedure as laid down in Article 217 (3) requires consultat-oa wim 
the Chief Justice of India. It is implied that the judge concerned sho^d 
be gived an opportunity to state bis version. But at the same tune me 
decision reaebrd at by the President of India is not open to * 

Parkash v. Chief Justice, Calcutta High Court, A. I. R. 1965 S. C. 961 ' 

1425. Standard of proof— Proof as rece^ired ln criminal cases^need 

not be present In departmental enquuies. • . ,t. ..-vi;,. 

- There is no warrant for the view that in considering whemer a P 
officer is guilty of the misconduct charged against him me rtUe toUwed m 
criminal trials that an offence is not established unless proved by en 
beyond reasonable donbt to me satisfaction of the Court must be appu 
Stale of Andhra v. Sree Rama Rao, A.r.R. 1963 S. C, 1723. . 

1426. Criminal trial— Judgment given— Not binding on enquiry 

officer in departmental proceedings. , , . ... 

■ The tnquiry officer stated that the judgment of the ma^trate toHtng 
a aiminal trial against a public servant could not ' always be regard^ ^ 
binding in a departmental enquiry against that public servant. It was held 
mat by so stating the enquiry officer did not commit any error of law: olale 
cj Andhra Pradesh v. Sree Rama Rao^ A.LR. 1963 S.C. 1723. 
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14l7. Effect of IrUependcncc on Indian Ci^^^r^lce. 

Tl'c effect cl the polit.caJ changes wbidi came into force in India from 
ISth of August. IH7 cn the servicis of the persons recruited' to the Secie* 
tary ol Stale's ^rrMcrs known the Indian Civil Servant was that while the 
previous (fiirei' > f the IndianCivil Service w* re und«r the Crown in the 
sewe liiat tticse ‘avie**- weic ultimately responsible to Britisli Parliament, 
this levposibtliiy now completely vanisetl when India acquired Independent 
Status I nlSth August. J947 and an cptu n was given to persons working 
in Indian Civil Service tu ecnlinueor itoi lo continue in service. Section 9 
(i) (9) and lu (2) of the Indian Independence Act, 1947 gives protection to 
persons who wantto continue in sirvice under the new set up: 5fj/e p/ 
Madras v liaj GopaUn, A. I. R. 1955 S. C. 817. 


M18. Leave can be revoked. 

The Government is competent to revoke the leave granted to a civil 
servant. It is immaterial that leave is takeit on account of retirement or 
otherwise. Patlap Singh v. Slate oj Punjab. .A.I.U. 1964 S. C. 72. 

1419. Government can differ from the Codinc of facie recorded 
by cnqui^ officer. 

*nl»“t‘:dwrih the work 
* departrneoial enquiry under Rule 55 of the Civil Servant (Classi- 
l^aliou. Centre! Md Appeal) Rules ate not binding on the Government. 

»ate a different view on evidence adduceil 
exclusion that :Ue 
® unsound and errtoftfous. Where the 

We n ‘he dismis»aUI the Government servant, it was held 

311 ni Jh safeguards afforded by Article 

1964 S C Sea- iL! C. A A.I.R. 

1904 b.C. 364. SUIe of Assam v. P.smal Kurr.ar 1963 b. C. Ilil2 

1419. Rul:e cannot violate 311 

bv Anicle'^r'o authority contemplated 

ArJ cTe an (2). Once the scope of 

/rpni/ff fffli/aTv. A. I. R. 1964S.C. W ® 

.Allegatiqn ol apersonal character madeaEainstaChief VinUfir if not 

■oTCraSr? “"VI?' D.S! 

service were terminated on iK. w .k 3 

™ uo™,nmo.l aavui, o v.sited wUh evil consequence. 
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against hjra or not Where the Govenment servant does not avail of the 
second opportunity it is hardly necessary to consult the Commission as the 
servant has not offered any material for further consideration ]o\n v 
SiaUo/T C, (1955) SCR 1011 AIR 1955 S C 160 

1434 Memorials or petition 

The petition or appe^ presented by dismissed Government servant 
corner under the words memorial or petition and it cannot be rejected 
Without consulting the Public Service Commission Slots of U P y 
Snas/Uapa, A / R 1957 S C 922 

1435 Provisions of article 320(3) are not mandatory 

1 he provisions of Article 320(3j are not mandatory these provis ons are not 
rider to Article 311 There is uo ngnt conlered on a Public bervant by Article 
320 and it cannot be said that if Public Service ^mmissioa is not consul* 
ted» there is any irregularity committed which would afford a public ser* 
vast a cause of action in a court of law or in other words non-consultuig of 
Public Service Commission is not justiciable Sialo pfVPv Manho^n 
Z.a/ A I R 1907SC.912 

1436 Regulations made under proviso to Article 320— Position of 

Once relevant regulations have been made under the proviso to Article 

320 they are meant to be followed in letter and spirit The requremeot of 
consulting Public Service Commission is there with a view to create conff 
dence in (he mind of Services that there is an independent body which will 
look into disciplinary matters and ^at everything is not left to the whims 
of Executive Slaie of VUar Pradesh v ^anboihan Lai AIR* 19o7 
SC 912 

1437 Article 320 does not cootrol Article 311 

Article 32U does not m any way operate as a nder on Article 311 
Article ^0 does not confer any rights or privileges on an individual public 
servant This Article further does not confer any constitutional guarantee 
of the nature confered by \ittcle 311 This article therefore if not complied 
with cannot be made a ground of attack nor does it acts as a rider on the 
powers given by Article 311 SUUe of UOar Ptadesh y Mahboihan Lot, 
AIR 19o7 SC 912. 
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had {ulUoUce oi the charge against him “I '"'■'j" c^ntation 

(ientna_ ^ aj,^ several arguments and representauon 


^niiTiort fol bis defence ana roaae several argumeu^ .Y----- 

Wnr^the Denuty Inspector General, the Inspector General of Pol „ 
.SfGov=raS olAJhraPr.d.,h:S/.l.<./X»ito P,M v. S«. *«•» 
R40. A.I.R. 1963 S. C. 1723. , 

1428 Temporary servant— Holding an enquiry — Stigma impo 

a»tiole 311 to be complied with. . . ^-a 

The civil servant was a temporary employee and disemployment 
hable to be terminated by notice of one month without any • 

The D‘Buty Commissioner however, did not act in exercise of this 
The clvU servant was served with a charge she't setting out his misde' 
Slnour and an enquiry was held in respect of the alleged misdemeanour 
and bis employment was terminated because in the view of the enquiry oai 
cer with which view the Deputy Commissioner agreed the misdemeanour w» 
proved. Such a termination was held to amount to cas'ing a stigma aBec- 
tlng the future career of civil servant. The general principle of law is n 
instead of terminating the service of a temporary civil servant the employer 
chooses to hold an enquiry into his alleged misconduct, or inefficiency, or 
for some similar reason, the termination of service is by way of punishment 
because it puts a stigma on his competence and thus affects his futuK 
carrier. In such a case he is entitled to the protection of Article 311 (2) of 
the Constitution; iladan Co^af v. Stats a/ Pi4«/a6 A.I.R. 1963 S.C. 531. 


1429. Censorship is illegal. 

The rules cannot impose pre>ceasorship: Ghoih v. Joseph, A. I. R- 


S.C. 812. 

1430. Breach of statutory Rules— Relief can be sought. 

See P. K. Bose v. Chiej Jxtstiu 1955-2 S.C.R. 

1431. Services of the State include High Court Staff. 

The expressions ervicts of the State include staS of the High Court whose 
salary etc. are charged upon the coosoUdatei funds of State under Article 

229: Pradyat v. Chief Jusliu, A. I. R. 1956 S.C. 285. 

1432. Judicial Services. 

There is a special provision c<mtained in article 234 governing the 
indicial services and article 320 is subject to that article. Pradyal v. Chief 
Justice, A. I. R. 1936 S.C. 285: 

PUBLIC SERVICE COMUISSIOS 

1433. Stage at which the Public Service Commission is to be consnlted. 

There is no hard and fast rule when it can be said that the Commission 
is to be consulted at a particular stage. It is enough if the Commission is 
consulted at some stage before the &iai order is passed. Normally it takes 
place at two stages, firstly to determine whether the Government servant is 
guilty of the charges and whether the proposed action should be taken 
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1439. Repugnancy— Meaning of. 

The doctrine of repugnancy comes into existence when there is a con- 
flict between the laws made by tlje States and the laws made by the Union 
legislature.UTiere the topics dealt with are different, no repugnancy can arise 
Ramji v. State 0 / Cf. P., 1956 S.C-R. 393. In Rant Raliana Pravadevi v» 
Slalt of Orissa, A.I.R. 1964 S.C. IH5, it was held that the term ■ 'rulw' 
as occurring in Article 366 of the Constitution and Orissa Private Lands 
of Rulers (Assesment of Rent) Act is different and there is no repugnancy 
.between the two. Section IQ of the Criminal Procedure Code will not pre- 
vail where section. 129 (a) and 129 (b) of the Bombay Prohibition Act holds' 
the field ‘.Pandit Ukhukole V. Stale of Maharashtra A.I.K. 1963 S.C. 1531 
A State enactment falling within Uniou List if inconsistent with Union 
laws, would be s ruck down : State of West Bengal v. Union of India, A I.R. 
1963 S.C. 1241. Taxation laws do not attract Article 31 and comes with- 
in Article 265 : Ramji Lai v. Incotne Tax Officer, 1951 S.C.R. 127 ; 
Panna Lai v. Union of India, 1957 S.C.R. 232. The deprivation of property in 
accordance with Article 265 cannot be challenged under Article 32tJ 
Laishmanappa v. Union 0 / India, 1965 1 S.C.R 769. An order of erst- 
while ruler of the Indian States being an existing law is saved by Article 
^11 •. Stale 6f Madhya Pradesh v. GioadtofSugar Com., 1962 2 S.C.R. 619. 
Atticle 265 IS subjoct to Article 13 and it should not violate part III of the 
Caasti\Mt[oa'. K.T.Moopil Naif v.SlaU of Kerala, 1961 (3) S.C.R. 77. In 
the cast of Firm Ghulan Hussain V State of Rajasthan. A.l R. 1963 SC. 379 
it was held that the Imposing of exise duty on import of Char Coal out of the 
State was not validly made. 

1440. Uolou and State fidj, some iostaoces. 

The provisions of Sugarcane (Regulation of Supply and Purchase) - Act, 
1953, were held to be intra vires of U.P. Legislature ; Chauihry Tikka Ram 
V. SMe of Uttar Pradesh, A.LR. 1956 s.C. 676. It cannot be said that the 
provisions of List I entry 56 are m any way violated when the State Govern- 
ment prescribes interview marks for admissions to Medical and Enginee- 
ring College ; v. A.I.R. 1964 S.C. 1825. 

1441. Failure to comply Article 255, defect cannot be removed 
be legislature. 

Though the clause "notwithstanding the aforesaid defects’* emphati- 
cally points to the fact that the Legislature thought that it could legislate 
retrospectively, and by such retrospective legislation, it could itself cure 
the infirmity in question creeping du» to the non-observance of provisions 
of Article 155. The Legislature however over looked the fact that the 
infirmity in question can be cured only by obtaining the assent of the 
President and not by any Legislative fiat. .The Legislation cannot itself 
cure the infirmity resulting from the non-compliance with Article 255 and 
all that it has to do in such a case is to obtain the assent of the President 
to cure such an infirmity : Javahar Lai v. State of Rajasthan, A.I.R. 1966 
y.C. 764. ' , 

1442. Failure to comply Article 255. • ■ . 

The Legislature is iacompetent to declare that the failure to comply 
with .Article 255 is of no consequence; the assent of the President to such 
declaration also does not serve the purpose which subsequent assent by 
the President ran serve under Artide 255 : Jawakar Lai v. State of 
RayasfAurt, ' A.I.R. 1966 S.C. 764. • ' 
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143S. Power of Parliament to legislate with respect to 
UdIod List and Concurrent List. ' 

1439. Repugnacy— Meaning ol. 

1440. Union and State iU some Instances 

. 1441. Pailure to comply Article 255 delect cannot be re- 
moved be legislature 

1442. Failure to comply Article 255, effect 

1443. Power to validate unconstitutional subordinate legis- 
T, lation, 

‘ 1444. TeniporaryStatu»e. effect of, expiry of 
'1445, Repealing Statute. 


DELEGATED LEGISLATION 


1446. General 

1447. Subordinate Legislation 

1448. Conditional Legislation 

1449. Delegated Legislation 

1450. Territorial Competency 

1451. Maximum limit given, law is not invalid 

1452. Tax may be imposed retrospectively and 

1453. Expressed intention to be gathered 


prospectively 


.espSio'Siss. f str “E ‘s.r’g’® 

application of Article 254 (1) is that the 
to one of the matters in the Concurrent List- 

<S- Kashmir, 1959 2 s. C. A. 65. • « Nalk v. State of Jammu 

».< “ -ed ^ -.id= 

II the restriction tilt 

in the territory of that State *o.™“st lake place with* 

SUte is empowered to take must be for th* 011 ™^^°* »s that the law which a 
0 / Bombay v. UniUi motors, 19^ a R 



LiC'stji'nvE Competency 


am«nd Jaw IS a Ifgiclatne pcwcr tt^Kh aJso cgnrjct be delegattd In ft 
DtlhtLawsAcl. 1951 aCB 747 , ,, 

The power to imprse taies in an essendlly IegJs!ati%e functioT’and the 
Ifjrjs’ature «’)ouId rorajuJate a policv for fixation of the rate bv* a sub rdiuate 
authoaty ' 

) ^ 

In the ca'e of Stvgh \ State Vunjab AIR 1967 S C. 930, the 

contention raised was that Section 32 F F of the Pepsu Tenanay and 
/Agricultural Act I9oS sviftrs from the iice of exce«siie delegaiioo, as the 
legislature without cnuraerahng the relation or indicating the principles for 
ascertaining the relaticn abdicakd its legslauce Imcticn ard <J(l«§at<d 
it to the State Go%eniment to pescible the relation The court held that 
this factor does not make the law void. 


145Q Tezntonal competency of a law 

The theory of territorial nexus is applicable to Sales Tax legislation. 
Tatcz /ton S’ Steel Co Ud v Stale of Bikar \Q$SS C. R 1355 A dis- 
tinction cannot be made in thts respect ^tweeo an afitrmative a^d negative 
provisions DcepChandv State of U P 1959 Supp(i) S C R 8. Legislature 
cannot go bejord its competeocy and infnnge fundamental rights. See 
Special reference ^o 1 of 19^ AIR 1964 S C 745 The Parliaoieot is 
competent to make laws with regard to ancient and bistorical monuments 
«itnated in India and it will supersede a law made by State legislature. 
Joush V StaU. A I R. 196S S C 1514. 

1451. Maxunum liout givea, law is not invalid 

Where the law provides that the licences may be granted in such 
forms, for such periods, ou such terms and couditions and restrictions 
as may be prescribed oa detenamed by the bye tawa aud oa payment 
of fees determined b}' the market cominittee withm such maxima as 
maybe pre^icnbed it cannot be called illegal /an JfokaiNiiui v The Stale 
oj Gujarat, A I. R. 1966 S C, 385. 

1452. Tax may be imposed retrospectively and prospectively 

I*^ IS well recognised chat the power to legislate includes the power 
to legislate prospectively as well as rrtrcspectively, and in that behalf, 
tax legislation is no diifercnt fromany o^er legislation If the legis- 
lature decides to levY a tax, it may levy such tax either prospectively 
or even retrospectively When retrospective legislation is passed im- 
tax vt may, va coac^wabt- ca-A^, aecftssacy to cousuiec 

whether such retrospective taxation ts reasonable or not. Bat apart 
from this theoretical aspect of the matter, the powr to tax can be 
competently exercised by the Legislature either prospectively or retrose- 
pectively : /ox-iAarnazf T. o/ Raje^tian, AIR. l9Sb s, C. 76i * 

1453 Expressed iaientlon to be gathered 

The iundamental rule oi interpretation is the same whether one 
construes the provinons of the Constitution or an Act of Farliameot, 
namelj, that the Court iriU bare to find nut the expres>ed latentinn 
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J443. Power to validate unconslitntiojial subordinate legislatioo/ 
The iegUlature can validate subordinate legislation which is dec^^ 
OBll and void bv the Courts and this can be done with retrospective cMecf. 
/. d- «• d/i;/r' V, Slau oj U. P.. A I.R. IS61 S. C. 1534: Slale of Ortssa v. 
P. K. Bae. A.I.R. 1962 S. C . 945. 


1444. Temporary statute^ effect of, expiry of . 

a temporary Act ceases no proceedings can be taken upon it . to_^ 
further its adect unless it w so, provided in the Act itself: Rmfeoflow v.. 
Stale of Madras^ 1951 S. C. R.62 1: S/afr o/ If. P. v. /agflmaniir A-I.R: 
1954 S. C. . . - ' ’ 

1445. Repealing statute. - - 

7 The afject oi a repealing italnte is to obliterate from the records of 
parliament the statute as if it never was passed. Where the repealing 
statute is passed, nosubstanthe change in the law is to be applied beyond 
that, that it strikes out the Act which are repealed by it: jrJJwiNoBdv. 
Slat# o/D</lii, 19&) S. C. J. 63. When statute is repealed, any statutory 
notification made under it stands abrogated. There is difference betweso 
repeal and amendment. The repeal means the destruction of the whole 
sbereas amendment means destruction of a part. In an amendment - the • 
destruction may be followed- by a creation of a new provision or a 
substitute. 


DELEG.ATED LEGISLATION’ 


1446 General 

Suboridinate, conditional and delegated Legislation is . that 
which proceed* from ai authority other than the sovereign power and is, 
therefore, d«pe.ndant for its coafinu-d eiistance and validity on some 
superior authority. ,The legislature is competent to leave it to the judgment 
of a local administrative body as to the necessaityof applying or introducing 
the Act in a local area: In r« 0«//ii LaaJt ,4c/. J951 S.C R. 474: Bkainagar 
V. y«»CTi 0/ /fiiiJ, A.I.R. 1957 S. C. 478. 


1447. Subordinate LegUlation. 

The terms implies that Legislature can confer powers upon a subordi- 
nate agency which may be administrative to make regulations for the 
purpose of caiijing out the details of the scheme: Hamdard Dwakhatia v. 
Ur.%on cj Itidia, A.I.R. U 60 S. C. 554. 


I , 1448, Conditional Legislation. ' 

A conditional Legislation is that where the Legislature prescribes that 
the legislation shall come into operation at all or in some particular area 

only upon an executive 'declaratiOD ornpon thehapDeinH of certain events: 

1449, Delegated LegUlatioa. 

.1 :The essential legislative functioii which consist in the deferminafinn or 

cimice of the legislative policy and of.formaUyVnacSg 
a binding rule of ^ductw^ot^tedd^ated: ffar,- <?/ 


MaiyaPradrsJi. \953 1S.C.R. 330. 


the power to repeal and 
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property, contracts, rights, liablitieis, 

OBLIGATIONS AND SUITS 

SYNOPSIS 

Letters of guarantee etc given to the rulers, no bar 
to abolish the Jagir 

Liabilities etc. after the formation of the Dominion 
of Pakistan, Indian Independence (Rights, Proper* 
ties and Liabilities) otder of 1347 
State 13 liable for the tortious acts of its servant 
Contracts by the Government 
Property going to State by escheat 
Trading and commerce etc withm Indian 
territory 

1454. Letters of guarantee cic. given to the rulers, no bar to 
abolish the Jagtr 

Law passed for abolishing jagirs cannot be cballasged on the ground 
that by some provisions in the letters of guarantee obtained before the 
Constitution by the previous Rules of tbe Erstwhile Indian State a 
guarantee was given that their jagir would be kept intact. In this case 
the*^\a]idity of the Bombay Merged Territories and Areas (Jagirs Abo* 
lition) Act (39 of 1934) was challenged It was held that the State 
Legislature bad power to enact such a law : Vmeg Stngh v StaU of Somlay, 
A, I. R. 19'5 S C. 540 J 1955 S. C. J. 472 : 1955 S. C. A. 74. 

The provisions of Bombay Personal loams Abolition Act (42 of 
1953} were also challenged on tbe ground that the loam could not be 
taken away in as much as it was based on a Sanad. It was also con- 
tended that Article 249(b) of the Constitution of India did not warrant 
the passing of such a law. This contention was rejected It was held 
that tbe Act is valid : Ranglidas Varajdas v. Collector of Sural, A. I. R. 
1961 S C. 291 , A I. R. 19bl (1) S. C R 951 , A. I. R 1961 S. C. J 614. 

Tbe legislature is not prohibited from passing laws because of 
some agreement made by an ex*raler. Thus it was held that Article 295 
of the Constitution did not prohibit the Parliament from enactmg laws 
which may effect some agrciment or contract made between Ex-Rulers 
and some other individuals lo this particular case the Ruler of Jodh- 
pur State had exempted exose duty and income tax by an arrange- 
ment entered into with the Company concerned. Subsequently an Act 
was passed by the competent Legislature, which imposed excise duty. 
The vabdity of the law by which excise duty was imposed was 
challenged. It was held to be vaJiil Uinatd MilU Ud,v, Un$on of India 
A. L R. 1963 S. C. 953; 1963 (Supp) (2) ; S. C. R. 513 ; (1964) 
S. C. J. 699. 

1455. Liabilitlea etc. after the forznatlon of the Dom^Ion ^ of 
Pakistan, 4«Hian Independence (Rights, Properties and Liabilities) 
order of 1947. 

So far as the application of Indian Independence (Rights, Proper* 
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frooi the words of the Constitution or the Act as the case may be. But, 
“ If however, two constructions, are possible then the Court must 
adopt that which will ensure smooth and harmonious working of the, 
Constitution and eschew the other which wilt lead to absurdity or give 
nse to practical incovenience and make well established provisions of exis 
ting law nugatory Chandra itohan v Slale of U P , A I R 1966 
S.C 1087 



CHAPTER XXXI 


PROPERTY, CONTRACTS, RIGHTS, LIABLITIEIS, 

' ' OBLIGATIONS AND SUITS 

SYNOPSIS 

Letters of guarantee etc. given to the rulers, no bar 
to abolish the Jagir 

Liabilities etc. aiter the fonnation of the Dominion 
of Pakistan, Indian Independence (Rights, Proper- 
ties and Liabilities) order of 1947 
State is liable for the tortious acts of its servant 
Contracts by the Government 
Property going to State by escheat 
Trading and commerce etc. within Indian 
territory 

1454. Letters of guarantee etc. given lo the rulers, no bar to 
abolish the Jagir 

Law passed for abolishiog jagirs cannot be challasged on the grounil 
that by some provisions in the letters of guarantee obtained before the 
Constitution by the previous Rules of tbe Erstwhile Indian State a 
guarantee was given that their jagir would be kept intact. In this case 
the^validity of the Bombay Merged Territories and Areas (Jagirs Abo- 
lition) Act (39 of 1954] was challenged. It was held that the State 
Legidature had power to enact such a law : Umeg Singh v. StaU of Bombay, 
A. I. R. I9.«5 S. C. S40 : 1955 S. C. J. 472 : 1955 S. C. A. 74. 

The provisions of Bombay Personal Inams Abolition Act (42 of 
1953) were also challenged on the ground that the Inam could not be 
taken away in as much as it was based on a Sanad. It was also con- 
tended that Article 249(b) of the Constitution of India did not warrant 
the passing of such a law. . This conteotion was rejected. It was held 
that tbe Act is valid : Ranglidas Varajdas v. Collector of Surat, A. I. R- 
1961 S. C. 291 : A. I. R. )9M (1) S. C. R. 951 : A. I. R. 1961 S. C. J 614. 

' The legislature is not prohibited from passing laws because of 
some agreement made by an ex-ruler. Thus it was held that Article 295 
of the Constitution did not prohibit the Parliament from enacting laws 
which may effect some agreement or contract made between Ex-Rulers 
and some other indiVicfuais. in this particuibr case tie Ralerof jedt- 
pur State bad exempted excise duty and income tax by an arrange- 
ment entered into with the Company concerned. Subsequently an Act 
.was passed by the competent Legislature, which imposed excise duty. 
The validity of the law, by which excise duty was imposed was 
challenged. It was held to be valid t Umatd Mills Dd. v. Union of India 
A.' I. R. 1963 S. C. 953; 1963 (Supp) (2) :.S. C. R. 513 ; (1964) 
S.C.J.699. . • - • 
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ies and Liabilities) order of 1947 is concerned, it was held that it* 
Article 8(1) applies not only to executed contract but also to execu- 
tory contracts. The test to determine whetlier a contract vvas exclu- 
sively for the puTpo«es of the dominion of Pakistan was also explain- 
ed by the Supreme Court. The correct test to. apply for determining 
the true scope and effect of Article 8{11 is nc^t whether the contract 
was for the purposes of the Dominioti of Pakistan at the date when 
it was made. Exhypothesi that test is clearly inapplicable. All con- 
tracts contemplated by Article 8 must be contracts which when made 
were made by undivided India by the Governor-General in Council. 
The test that must be applied is an artificial test and the test may 
be either if the contract had been entered into on 15th Aujust, 1917. 
whether it would have been a contract for the purposes of the Dominion 
of Pakistan, or if the Dominion of Pakistan had been in existence 
when the contract Was entered into, whether it would have been a 
contract for the purposes of Pakistan ; Union of India v. M/s. Chaman 
Lai 6- Co. A. I. R. 1957 S. C. 652 ; 1957 S. C. J. 719; A. I. R. 1957 


While interpreting article 9 of the said order, it was held that the 
expression other financial obligations' is not confined only to.clainu 
for injunction or specific perlormance of contract or the like. '.,This 
expression includes an obl'gation in the nature of ar obligation; 
an obligation fn respect of loans and guarantets. It was 
observed; "The phrase ‘mans, guarantees and other financial obliga- 
tions' occurred in Section 178 in Part VII of the Guvernment of 
Iridia Act 193S and there cannot he any doubt that those expresdoos 
used in that section did not refer to all and sundry pecuniary obli- 
gation* of the State arising out of contracts of every description. 
The loans and guarantees there referred to meant, it would se m. the 
special kinds of contracts relating to State loans and Slate guarantees. 
In that context "finanrial obligations" would mean obligations aris- 
out of arrangement or agreements relating to State finance such as dis- 
tribution of revenue, the obligation to grant financial assistance by 
the Union to anv State or the obligation of a State to make contri- 
butions and the like. It is, however, not necessary or desirable to 
attempt an exhaustive definition of the expres,joQ •■/iaaacial obliga- 
tions". The Court will have to cuLMder in each case whether a par- 
ticular obligation which may be the subject matter of discussion falls 
within the expression "financial obligations" within the meaning of 
Article 9. Whatever liabilities may or may not come within that ex*pression. 
The court observed "we are clearly of opinion, in agreement with the . High 

Court that the liability to pay rent under a leasfe certainly does not come 

within that expression ; Surendra . Singh v. SCaio of. UUur PradtiH. 
A. I. R, 1954 S. C. 194; 1354 S. C. J. 63 ; 378 (1934) S. C. R. 3^ . ,/ j 

So far as the scope of articles 10(2‘) and 12(2) of tlie’said order 
are concerned, it w'as held that the words "liablility' in respect ' of an 
actionable wrong" according in article I0'2) cannot be understood in 
a restricted way m the sense of a liability for damages for completed 
tortious acts. In this case a suit had been i.Jed by a ruler challenge 
ing his liability to pay certain taxes. The question ; wasawhether the 
suit could proceed afteri the partiUon of thet, country. ' It was held 
that toe suit already filed for injunction praying that x'the Bengal 
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(JoNemment should be restrained from proceeding witti the illegal asses- 
sment, coi1d proceed after the partition of the country under article 
10(2) of the said order Stale oj Tnpura v Easl Bengal, AIR 1951 
S C 23 , (1951) S C R I, (lOol) S C J 30 

1456 State is liable for the tortivous acts of its servant 

There is no bar to the filing of a su t for damages against the State 
for the tort ous acts comm ited by its servants In th s cas- the vehicle 
owned by the State for the use of the D strict Collector struck against a 
person n *50 died as a result of the accident The driver was bringing back 
the vehicle from the workshop after repairs It was held that th<* State vyas 
respons ble for the rash and negl gent act of the driver The scope of 
Article 3U0 the Constitution was discussed State of Rajasllutn v Mst, 
Vtihyaualt AIR 933. (19p 2) Supp(2) S S R. 989 (1962) SCR 13&— 
(1263) I S C J 307 

In ease the tort oommitled by the servant IS referable of the exercij“ 
of scvire gn power, the Stats will not liable for damages The trading acti- 
vities must be distinguished from the sovereign activities This view was 
expressed m Koiturt Lai v Slate of V P , A I R, 1965 S C 1039 (19b5) 
IS C A 809, (I96d) 2 SCJ 318 

In this case a person from whom gold was illegallg seized by the 
police Officer who subsequently did away with it sued the Goverameat 
for damages It was held that the aggrieved person bad no remedy against 
the State The Stale of Rajasthan v Suit, VtJhya \Valt relfered to above 
was dtstinguisl vd 

1457 Contracts by the GovemmeDt 

Aiticle 299(1) contains provisions to safeguard the Government again- 
st unauthorised contracts. The contracts should be in proper form How- 
ever, li the contract is not made in the proper form, an innocent contract- 
ing paity cannot be made to suffer If there is no defect or objection, 
excepting to the forms of the contract, the Government may accept the 
responsibility If the authority of th' oQicer concerned is not challang d 
and he act9 on b-balf of the Covernmeiit the contract will not become bad. 
The Government may not be bound by a contract made orally or through 
correspondance but the contract itself connot be said to be void, 
Ckaiiurbhuj Vtthaldas v Moreikwar Paraihxayn AIR, 1954 S C 236 
(1954) S C R. 817 , (19al) S C J 319. 1954 S C A. 373 

This case arose out of an election petition The contract was maifc 
by coirespondance The question was of the disqualification ofthecandf- 
date Th** question was again considered by the Supreme Court Section 
175(3)(4) of the Government of India Act 1935 which contains provisions 
were similar to those contained m article 299 (I) (Zj of the Constitution of 
India was examined. It was held that provisions regarding the ford of tba 
contract made between a private person and the Government are manda- 
tory Seth Bhiharj Jas puna 'f ff«tm o/ZudM (1962) 2 SCR 810 (1962) 
A.1 R S.C H3.(1962)2S.C J 479 (1962) IS C A 39S] The case 
1954 S 5 R. 813 referred to above was distinguished and discuss^ See also 
B Brasai v L Prasad 1967 I).E.C, 64 
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The failure to comply with the mamlaloty provisions ol s“lta l75, 
(3) of the Government of India Act. 1935 was held 

ctUh.ch must to be deemed bevoid. However, sectmo 70 of the Contr^ 
Act may be apphed in the case. Stole o/ IPesl Bensof v ft. K.Afondo)^ 
Sms. 1 1. R. 1962 S, a 779 : (19b2) 2 S. C. R. 375 1 Wee, “ “f 

V. Union oj India, (1964) 2S. C. R. 3ji9 ; (1964) I S. C. A- 4_l , (1964J 
S. C. A. 152. 


The case. (1962) 2S.C. R.B80 lelOTed to above was IoUowe<l l)y 
the Supreme Court in Karamsht v. Siaie'of Bew6iy'.(1964)6 S.C.R. 984: (19 ) 
2S.C.A.563: AIR 1964 S.C.t7M. However, in Union of India v. A.^ 
KoilioRom.A. I. R. i966. S.C. 1635 ; (196t) 6 S. C. K. IM. it was held 
that the cotract need not be embodied in a formal document unless there was 
a direction by the Governor Geoeial to do so. This was a case under section 
175(3) ol the Government of India Act. 1935. Tenders were invited lor 
purchase of books on behalf of the Governor General ol Ind a and were accej^ 
ted in writing, expressed to be made in the name of the Governor General. 
It was held that the twins ol the contract weie binding . 


1458. Property going to State by escheat. 

Under Article 296 of the CoQ>titulion of India, property which was 
to devolve by escheat or lapse or as 5o«o vacantia for want of original 
owner to his Majesty or to the RnUr iao questioner State will test in the State 
or the Union of India as the case may be according to the place where the 
property is situated In re Mondo/s, Etfo/r. A.I.R. 1959 Cal. 439 ; See olso 
: Bombay Deying ani Manufatiufing Co. Lid. v. Stale of Bombay, (1938) 
S. C. A. 254 (1958) S. C. R. 1 122 : A. 1. R. 1958 S. C. 328. 


1459. Trading and coaitnerce etc. within Indian lerritoty. 

The matters relating to Trade, Commerce and Intercourse within the 
Indian Territory are dealt with in chapter XI 1 of the Constitution of India. 
Article 301 contains principles of paramount importance to the economic 
unity of the country and provides the main sustaining force for the 
stability and progress of the polit.cal and cultural unity of India. The 
legislative power is controlled by Article 301 also. The freedom of 
trade is gurantced by Article 301. If the State law places restrictions 
on movement of goods and traffic, it may be declared void. Thus 
where a law imposes taxes on goods on the ground that these are 
carried by road or by inland waterways, the law will be dfclared 
void as putting restrictions on the freedom of trade etc. In this 
casa ’fine Assam Taxation Ion Goods carried by Road or by Indian 
water ways) Act, was declared void alter reversing the ludgment 
pvea by the Assam lUgh Court: Afiabari Tea Co. Ui. v. ' Stats of 
Assam A. L R. 1963 S. C. 233; Tn Automobile Tronsport Ltd. v. 
Stale of Rajasthan A. X. R. I9ffi S C. 1«6; (1963) 1 S. C. R 491; 
(1962)2 S. C. A. 35 it was held that the Rajasthan Motors Vehicles 
Taxation Act (11 of 19al) was valid and that the taxes imposed by it 
^ not hmd« the fieedom ol trade etc. as assured , by ArSle 301 of 
the Constitution. The view' given in duabori Case (Sn^ra) was explained 
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ed ia tlus judgmeuL It was held Uiat the taxes imposed by the 
Rajasthan Act were conipeasatory and over- hired for the use of trad- 
ing facilities. The scope of Article 301 in relation to 19(l)(f) has been 
considered by the Supreme Court ia Ckamarbug:£alla Cate (1937) 
S. C. R. 874. ' ' 



CHAPT£R XXXIl 
EMERGENCY PROVISIONS 


SYNOPSIS 


1460. laterpretation-Article 359-Only one interpretation 
possible 

1481. Articles 358 aad 

US2. Order under Article 359 lasts lor a specified period 
rvbereas order under 358 last during emergency 

1463. Presidential order during emergency does not 
encbance the power ol Pjesident to legislate 

1464. Article 359— "Any Coutt*’— Covets all courts in 
India. 

1465. Article 359— Scope — Applies to proceedings even 
under section 49 1 of tlie t..ode of Criminal Procedure 

1466. Substance and not tbe form of proceeding is the 
decisive factor. 

1467. Law challenged on the ground of violation of funda* 
mental tights*Bar of Article 359 is applicable 

1468. Order under Article 359 need not be universal 

1469. Detention iu violation ol tbe Act bad— Can be 
diallenged— Article 359— No bar 

1470. Maiafide— Court can be moved inspite of Article 359. 

J47I. Delegation, excessive— Plea of — Article 359— No Bar. 

1472. Publishing a book of purely scientific nature cannot be banned 


1460 Interpretatioo— Article 359— Only one iaterpretatloa possible 
The question of approach becomes relevant and material only if it 
can be shown that a particular stature is reasonably capable oJ two 
alternative constructions. If the conclusion reached is that Article 359 is 
reasonably capably of only one construction and that is the construction 
which has been put on it by various High Courts, the question ol approcb 
dops not arise : Makhan Siitghv. StaU of Punjab, K.l.K. 19?4 S.C. 381. 

1461. Articles 358 and 359 — Disliaction. 

In construing Article 349 it is relevant and useful to compare and 
contrast the provisions of Articles 353 aud 359 and the Article should be 
interpreted in the light cl tbe bac^round supplied by the comparative 
PTamination of the respective provisions contained in Article 358 and 359 
(1) and (2). It may be seen that Article 339, does not purport expressly 
iQ suspend any of the fundamental rights. It authorises the President to 
issue an order declaring that the right to move any court for the enforce- 
ment ol such of the rghts in Part ill as may be mentioned in the order 
Md all proceedings in any court for the enforcement of the tights so men- 
Uoned shall remain suspended for tbe period during which proclamation is 
in oy . ^4h shorter period as may be specified in the order. What 
the Presidential order purports to do by virtue of the power conferred on 
the President by Articles 355 (l) is to bar the citizens to move any court 
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for the enforcement' of the specified rights. The rights are not expressly 
suspended, but the citizen is deprived of his rights to move any court for 
•their enforcement. That is one important distinction between the provisions 
of Article 358 and Article 359: T^akhan Singh v. Stale of Punjab A. 1. R. 
1964 S.C.381. ' 

- * 1462. Order under Article 359 Usts for a specified period -whereas 
order under 358 last during emeigenry. 

The distinction that is present in Articles 359 and 
359 lies in the fact that the suspension of Article 19 for 
which Article 358 provides, continues so long as the proclamation- of 
Emergency is in operation, whereas the suspension of the right to move 
any court which the Presidential Order under Article 359 brings about 
• can last either for the period of the procUmation or for a shorter period 
if so specified by the Order: Makhan Singh v. State of Punjab A. I. 
1964 S.C. 391. 

1463. Presidential order during emergency does not cnchance the 

power of Parliament to legislate. i j 

The Presidential Cider cannot widen the authority ,of 
the legislatures or of the executive. It merely suspends the 
right to move any court to obtain a relief on the pound that the right 
conferred by Part III have been contravened if the said rights are specified 
in the Order. ‘ The inevitable consequence of this position is that as the 
Order ceases to be operative the infringement of the rights made either by 
the legislative enactment or by exec-itive action can be challenged by a 
ritbsn in a court of law and the same may have to be tried on the merits 
on the basis that the rights a'l^ged to have been infringed were in operation 
even during the pendency of Presidential Order. Parliament may after the 
expiry of the Presidential order pass any legislation to protect executive 
action taken during the pendency of tbe Presidential Older and afiord 
indemnity to the executive: Makhan Singh v. State of Punjab, A. I. R. 
1964 S.C. 3S1. 

1464. Article 359— ’*Aoy Court’’— Covers all courts in Zodta. 

In plain language the words **aoy court" cannot mean only the 
Supreme Court. They would necessarily cover all courts of competent 
jurisdiction. If tbe intention of tbe Constitution makers was to confine 
the operation of Article 359 (1) to tbe right to move only tbe Supreme 
Court, nothing could have been easier than to say so expres-ly instead of 
using the wider words "the right to move any court MakAan Siugh v, 

o/PMn/d6, A. I. R. 1964 S.C. 381. 

1465. Article 359— Scope — Applies to proceedings even under 

section 491 of tEe Code of Criminal Procedure. ‘ 

The proceedings taken under section 491 of Cr. P.C. are not of a 
distinctly separate character and they fall under Article 359. Under 
Section 491 as it stood before the date of the Constitution, it would have 
been open to the detenu to contend that the law under which he was 
detained was invalid because it was passed by a legislature without legisla* 
lative competence. The validity of the law might also have been challenged 
' on the ground that the operative provisions in the law suSered from tbe 
vice of excessive delegation. The detenu might also have urged that in 
detaining him the mandatory provisions under, tbe detaining Act have been 
complied 'with. But before tbe Constitotion was adopted, it was not open 
to the detenu to claim that the impugned law was invalid because it 
contravened his fundamental rights guaranteed by the relevant . article of 
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the Constitution because the right to challenge the validity of a statute on 
the ground that it contravenes the fundamental rights of the citizens has 
accrued to the citizens only after and as a result of the provisions of the 
Constitution itself. If section 491 is treated as standing by itself and 
apart from the provisions of the Constitution the plea raised by the detenus 
that the Defence of India Act and Rules are ultra vires cannot be enter- 
tained in the proceedings taken under that section and it is only when the 
proceedings taken under the said section are dealt with not only in the 
light of Section 491 and of the rights which were available to the citizens 
before 1950 but when they are considered also in the light of the fundament- 
al rights guaranteed by the Constitution that the relevant plea can be raised. 
Thus the content of the detnu's right to challenge the legahty of his deten- 
tion which was available to him under S'Ction 491 (1) (b) prior to the 
destitution has been enlarged by the' fundamental rights guaranteed to 
the citizens by the Constitution and so wi enever a detenu relies upon bis 
fundamental rights even in support of his petition made under Section 
491 (l)(b) he is really enforcing the said rights and in that sense the 
proceedings inevitably part-take of the character of proceedings taken by 
the detenu for enforcing these rights. It is for this reason the prohibition 
contained in Article 359 and the Presidential Order issued under it will 
apply as much to proceedings under Stction 491 as to those under Article 
226 and Article 32 : Makhan Singh v. StaU of Punjab. A. I. R. 1964 
S.C. 381. 


1466. Substance and net the form of proceeding is the decisive 
factor. 

In deciding whether Article 359 is applicable or not the substance of 
the matter should be taken into consideration and exaggerated importance 
should not be given to the form of the proceeding. If the form which the 
proceedings t^e is held to be decisive in the matter, it would lead tv an 
irrational position that an application containing the requisite averments 
m support of a plea for the release of the detenu, would be thrown out by 
the High Court if m form it purports to be made under Article 226 whereas 
It would be entertain^ and may indeed succeed if it purpo ts to be made 
imder Section 491. This would mean that makers of Con>titiition intended 
that wh.mvtr a em.rg.nty aiises and a Pt.sidtatlal Order .a .srjed uader 
Article 3o9 ‘a regard to the fuadameatal rights guaraateed by Article 21 
aad 22 it would be necessary to pass another pieSo of legislatiin providing 
m Z r’’’’?’’? f d .7 ol a part ol the ptortsion ol Section 491 
(1) (b) Cr P. C. and since the legislature has thtod|h oversight ommitted 
Mi?S" P'^ccilSB. nndet Section 491 

' '»»•»“'<' free fromltL bat created by the 
SSer Jot th, J" ."f " “>? “‘“‘ioni of Constitnlion mlkers 
trtiether or not the proceeding taken under Section 491 (1) (bl fall within 

upoa'the c“stmcti.n 

al Article ooS. In deahng with this point one must loot at iHa cuVtetance 
^^tbe mattet and not the form ; ilahkan Singi, . ^tau, A.I.R., 1964 S. C. 


and “piopSlTletaSd ' ifVS 

validity ofthe operative’ nio^ioS of '"Pi'red to consider the 

that they ia.tinge the .pecilM InPibtme.M '’rilSL^^|‘bl5U«S°b^ 
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Article SS9 (1) and the Presidential Order most, inevitably step in even 
though the procceedings inform have been taken under Section 491 (1) 
(b) of the Criminal Procedure Code. Once it is show u that the proceed- 
ings under Section 491 (1) ib) cannot make a substantial head way unless 
the validity of the impugned law is examined on the ground of the con- 
traventicn of the fundament jal rights, it must follow that the bar created 
by the Presidential Order operates against them The right to move any 
court which is taken away by .\iticle 359 and the Presidentail Order issued 
under it is intended to cover all relevant categories of jurisdictions of com* 
petent courts under which the said actions would otherwise normally 
have been entertained and tried . SfaAhan S%ngh v. Slaie c/ Punjab, A.I.R. 
1964 S.C. 381. 

1468 Order ut der Article 359 need not be universal 

The Order which the President is authorised to issue under Article 
359 need not bo an order of general applicaticn. Wliere the order does 
not apply to persons who have been detained under the pronsions of 
the ^eventive Detention Act 1950 and so limiticg the application of 
the Order to persons who have been detained under the Defence of 
India Ordinance jt cannot be said that the President has acini outside 
the- TOwers conferred on him by Article 359. • The power conferred on 
the President is wide enough to enable him to make an order applicable 
to all pvts of the country and to all citizens and in respect of any 
of the rights coofeired by part 111. This wide power obviously in- 
cludes the power to issue a limited order. IVhat the order purports 
to do is to provide that all persons wherever they reside who have 
been detained under the Ordinance or the Act will be precluded from 
moving any Court for the enforcement of the rights specified in the 
order. It is wrong to say that the order coutxavenes or is otherwise 
inconsistent with the powers conferred on the President by Article 359 : 
Mahhan Singh v. Stale of Punjab. A. I. R. 1964 S. C. 581. 

1469 Detention in violation of the Act— Bad— Can be challenged- 
Article 359 —No bar 

The right to wove any Ccu't which is suspended by .4rt.’c.’e 359121 and 
the Presidential Order issued under ir, is the right for the enforcement 
of such of the rights conferred by Part 111 as may be mentioned in the 
Order. If in challenging validity of the detention order, the detenu 
is pleading any right outside the rights specified in the Order his 
right to move any Court in that behalf is not suspended because it is 
outside Article 359 and consequently outside the Presidential Order it- 
self. Thus where a detenu has been detained in violation of the man- 
datory provisions of the Act, it is open to the detenu to contend that 
his detention is illegal for the reason that the mandatory provisions of 
the Act have been contravened. Such a plea being outside Article 359 
the right of the detenu to move for bis release on such a ground cannot 
be affected by the IVesidential O/der ; ilakhan Singh v. Stali cj Punjab 
A. L R. 1964 S. C. 381. 

1470 ilalafide — Caart he moved iosplte of Article 3S9, 

WTiere the detenu moves the Court fora writ of habeas corpus on 
the ground that bis detention has been ordered iSalafide, the Court 
will interfere because the hl<dafide exercise of a power is wholly outside 
the scope of the Act conferring the power and can always be success- 
fully challenged. Though a mere aUegation that the detention is 3Iala- 



CHAPTER XXXIll 
ELECTIONS 
SYNOPSIS 

1473. Election petition only lemedy to chailenge elections 

1474. Electioa. meaniag of 

1473. Electinn petition only remedy (o challenge election 

Under Article ' 329 of the Constitution, the validity of law relating 
to the delimitation of constituencies or the allotment of seats to such consti- 
tuencies made or purporting to be made under Articles 327 and 32S of the 
Constitution cf India cannot be called in question in any Court. Similarly, no 
election to the either H')use of Parliament or to the House or either House 
of a Legislature of a State can be called in question except by an election 
petition, presented to the authority appointed under the law made by 
the appropriate legislature. Thus it will be seen that no election to 
the Houses referred to above can ^ called in question except by an 
election petition presented to an Election Tribunal appointed under 
the' Representation of the People Act, 1951 It is clear from Article 
329 that the High Courts have got no jurisdiction to issue a writ or 
direction or order in regard to an election to a Legislature. - -’Thus 
where the question to be decided is whether the nomination paper for 
election to the Legislative A^mbly etc. was properly or impro^rly 
rejected by the Returning Officer, the High ODurt cannot entertain a 
writ petition ^allengiog the Order of the Returning Officer. The 
law of election contemplates that there should not be two attacks on 
matters connected with election proceedings : N. P. Pottnusirami v.' 
Returning Officer, Namakkal, A. L R. 1952 S. C. 63. In this case, it 
was observed, — 

• • " The question now arises whether the law of election in this 

country contemplates that there ^ould be two attacks on 
matters connected with election proceedings, one whpe 
they are. going on by involring the extraordinary juris- 
dicrion of the High Court under Article 226 of the Con- 
stitution' (the ordinary jurisdiction of the Courts having 
been expressly excluded) and ‘ another after they have 

been completed by means of an election petition. In my 

opinion, to affirm such a position would be contrary to. 
the scheme of > Part XV of the Constitution and ^e 
Representation of the People Act, which as 1 shall point 
out later, seems to be that any matter which has the 
effect of vitiating an election should be brought up 
only at the appropriate stage, in an appropriate manner 
before a special tnbanal and should not be brought up at 
an inteim^iate stage befme any Court. It seems to me 

' that under the election law the only significance which 

the rejection of a nomination paper has consists in the 
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fide would not be enough ; the detenu will have 'to prove the Malafides 
but If the Malajides are alleged [the detenu cannot be precluded frorn 
substantiating his plea on the ground of the bar created by Article 359 
ai}d the Presidential Order : Makhan Singh v. State of Punjab, A. I. R- 
1964 S. C. 381. 

1471. Delegation excessive— Plea of— Article 359— No Bar. 

Where a detenu contends that the operative portion of the law 
under which he is detained suffers from the vice of excessive delegation 
and is, therefore. Invalid, the plea thus raised by the detenu cannot 
be said to he barred by the Presidential Order, as it is not a pl;a 
which IS connected with the fundamental rights specified in the said 
Order. It is a plea which is independent of the said rights and its 
vali^it^can be examined : Makhan Singh v. Slate of Punjab, A. I..R. 1964 


1472. Publishing of a book of purely scientific nature cannot be 
banned. 

The detenu wrote a bwk of purely scientific interest. The Govern- 
r publish the same but this request was declined 

Sround that the detenu loses all his liberty 
tik. speech IS suspended during the pendency of emergency 

anS « « *** Bombay Conditions ^of Detention 

P security prisoners. It was argued 
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Neither the issue of the writ nor the publication of the 
notice of election can be looked to as fixing the date 
when an election begins from this point of view. Nor, 
again, does the nomination day affords any criterion. 
The election will nsn^y begin atleast earlier than the 
issoe of the wriL The question when the election begins 
most be carefully distinguished from that as to when 'the 
conduct and management' of an electron may be said to 
b^in. Again, the question has to be considered in each 
case. *' 

\Vhere a statute creates a right and provides for the Constitution of 
a special Tribunal, for determining questions as to that fight, then except 
so far otherwise expressly provided ^or necessarily implied, the Tribunal 
alone has got jurisdiction to determine those questions. Article 329 of 
the Constitution provides that an election cannot be called in question 
except by an election petition presented according to law, which is the 
Representation of the People Act, 1951. When a nomioatioa paper is 
rejected, an election petition is competent. Sections 105 and 170 of the 
Representation of the People Act, 1951 or any other provision of that 
Act 'cannot by themselves in any way affect the jurisdiction of the 
High Court to issue writs under Article 226 of the Constitution, but 
this jurisdiction is taken away not by the Representation of the People 
Act, botby Article 329 itself. The word 'election' in Article 329 is not 
restricted to the result of election or to the actual counting of votes. 
The meaning of the term must be found on a consideration of the 
whole proceiute whereby a person is elected to the Parliament or to a 
State Legislature in accordance with the provisions of the Representation 
of the People Act 1951. The election commences when a nomination 
paper is before the Returning Officer and comes to an end when the 
Returning Officer declares the result cf election; iV. P. Ponnusvamiv. 
Reluming Officer, A.!.R. 1952 S.C. 63. 
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fact that it can be used as a ground to call the elacUon 
in question. Article 329 (b) was apparently enacted to 
prescribe the manner in which and the stage at which 
this ground, ard other grounds which may be carried 
under the law to call the election in question, could be 
urged. I think it follows by necessary implication from 
the language of this provision that those grounds cannot 
be urged in any other manner, at any other stage before 
any other Court. If the grounds on which an election 
can be called in question could be raised at an earlier 
st^e and errors il any, are rectified, there will be no 
meaning in enacting a provision like Article 3lt9(b) and 
in setting up a special tribunal Any other meaning as- 
cribed to the words used in the Article would lead to 
anomalies,' which the Constitution could not’ have con- 
templated, one of them being that conflicting views may 
be expressed by the High Court at the pre-polling stage 
and by the Election Tribunal, which is to be an 
independent body, at the stage when the matter is brought 
up before'it. ” 


1474. 'Electioa '.meaning of. 

• Under Article 329 of the Constitution. Ibe barcrealcd to the enter- 
taismect of disputes regarding election extends to the entire procedure 
to be gone through to return a candidate to the Legislature. The 
word 'election has by long usage in connection with the process of elec- 
tion of proper representatives In democratic institution, acquired both 
a wide ^d narrow meaning. In the narrow sense, it is used to mean 
the final selection of a candidate which may embrace the result of the 
poU when there 18 polling or a particular candidate being returned un- 
opposed when there is no poll. In the wide sense, the words is used 
to Monote the entire process culminating in a candidate being declared 

cedure whereby ^ eected member is relumed whether or notit is 
found oeces^ to tuke j»U, The word - election - h„ been used in 
Part xy of ttc Consbbation in the wide sense, that is to say to Co: 

rL‘iey,re.‘'X"T.e'o,fe^^^^^ 

324 specificaUy ^ints to the mde meaning and° that^'^ra'eLin'g 

This wide meaning whenever we talk of election in a rtem 

is borne out by the fact that hi most of the boot* 

in several cases, deaUog with the matte? one " the subject and 

is. when the election bigius. ThesnSis deaU 

in Halsbnry's Laws of England. U edrVoluS 

"Commencement of, the Election”): *■" the heading 

""7"'«tloais the issue of 
at an^i’liei S“t?” purpose to begin 

ihmSitfol, O' each else 

parties co„'Smed'^l^-b?S„%Slh“ 
thetestbeing whei^SSn.S , l|1?^nah',y''“r£m?; 
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would be inclined to review Us eailier decision in the 
uter^ts of the public good, he did not find considerations of substantial and 
compllmg cb^cter todosointhatcase. But after refering to the reason- 
ing given m SawAan Prasad's case the learned Cheif Justice obser\-ed. 


*'Ia our opinion, the expression’* amendment of the Constitution” 
plainly and unambiguously means amendment of all the 
provisions of the Constitution.” 


Refering to Article 13{2) die restated the same reasoning found in the 
earlier decision and ^ded that if it was the intention of the -Coastitution 
makers to save fundamental rights from the amending process they should 
have taken the precaution of making dear provision in that regard . In 
short, the majority speaking though Gajendragadkar. Chief Justice agreed 
that no case had been made out for reviewing the earlier decision and practi* 
cally accepted the reasons given in the earlier decision. HidayatuaUah J. 
speaking for himself, observed : 


"But I make it clear that I must not be undestood to have subs- 
cribed to the view that the word “law” in Article 13(2) does 
not control constitutional amendments. I reserve my opinion 
on that case for I apprehend that it depends on bow vide is 
the word “law in that Article.” 


After giving his reasons f)r doubt ng the correctness of the reasoning 
given in Sankari Prasad’s (Supra), the learned Jndge conclueded thus : 

'*I would tre<^uir« stronger reasons than those given in SianAari 
Prasad's case to make rue accept the view that Fundamental 
rights were not really fundamental but were intended to be 
within the powers of amendment in common within the 
other parts of the Constitution and without the conourence 
of the State.” 

The learned Judge continued : 

“The Constitution gives so many assurance in Part III that it would 
be difficult to think that they were the play things of a 
special majority.” 

' Mudholkar J., was positive that the result of a legislative action of 
legisla'ure could not be other than “law” and, j therefore, it seemed to him 
that the fact that the legislation dealt with the amendment of a provision 
of the Constitution would not make its result any the less a “law”. He far- 
ther pointed out that Article 36S did not say that whenever Parliament 
made an amendment to the Constitution it assumed a difierent capacity 
from that of the Constituent body. He also brought out other- defects in the 
line of reasoning adopted in Shattkari Prasad's case, ft will, therefore be 
seen that the correctness of the decision in SanAar* Prasad's case was not 
questioned in Sajjan Singh's case. Though it was not questioned the learned 
Judges agreed with the view expressed there in but two learned Judges were 
luclined to take a different view. But, as that question was not raised, Uie 
minority agreed with conclusion arrived at by the majority on the question 
whether the Seventcetb Amendment Act was covered by the provision 
of the Coastitution. The conflict between the Sfajorty and the minority in 
Sajjan Singh case was resolved in the case of 1. C. Golak Naih 
decided on 2S-2-S7 in writ petition Ho. 202 of i960. 
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1477. Parampuntancy of Fundamental Rights 
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1481. Amendments how made— Four methods 

1482. Golak Nath’s case, a review • < 

1483. PiopKCti« over-ruling ^ » 

1475. Shankrl Prasad's case and Sujan Stogh’s case, a review 

The question of the amendabibty of the fundamental rights was 
considered by the Supreme Court in two decision, namely;Sei 
SanitaTi Prasad Singh D<o v. Union of India and Stale of Dihar 1952 S.C.R.^9 
and in Siyan Suig/i v. SUU of Raiasthan. 1965 (1) S. C. R. 933 In the former 
the validity of the Constitution (I'irst Amendment) Act, 1951, which insetted 
inter alia <\ztiele 31 A and 31>U in the Constitution, was questioned. That 
amendment was made under Article 3o3 of the C^stitution by the Provi* 
sional Parliament. The Court held that Parliament had power to amend 
Part in of the Constitution. Tbe court came to that conclusion on two 
grounds, namely (i) the word •■Law” in Article 13 (2) was one made in exer- 
cise of constituent power and (ii) there were two articles Atticle 13(2) and 
3eS) each of which are widely phrasad and therefore, harmonious construction 
required that one should be so read as to be controlled and qualified bv the 
tne other, and having regard to the circumstances mentioned m the )udg> 
ment article 13 must be read subject to Atticle 13 (2)and it does not include 
constitutional law and on that assumption an attempt was made to hanno- 
ise Article 13(2) and 368 of the Constitution. 

The decision in Si4;a« SinjA ease (Supra) was given in the context 
of the question of the validity ol the Constitution Seventeeth Amendment) 
Act 1964. The questions which arose in that case was whether the amend- 
ment Act in so far it purported to take away or abride the rights conferred by 
Part III of the Constitution fell within the prohibition of Article 13(2) and 
secondly whether Articles 31-A amd 31-B sought to make changes in Article 
132, 136 or 226 or in any of lists in the seventh schedule and therefore the 
requirements of the proviso to Article 333 lud to be satisfied. Both the 
Chief Justice and Mudbolkar, J J. made it clear that thefirstconten- 
was not raised before the Court, and the parties accepted the correctness 
of the decision in mSAjflftar* Prasad's case in that regard Yet Gaiendra- 
gadkar. Chief Justice speaking for the majority agn ed with the reasons 
Riven in Sankari Ptasad case on the first question and Hidayatuallah and 
Mudholkar JJ. expieised the disent from the said view. But all of them 
agreed, though for diSerent reasons on the second question. Gaiendraeadkar, 

Chief Justice speaking for himself, Wanchoo and Raghubar Dayal TJ. rejec- 
ted the contention that Article 36S did not confer power on tbe Parliament 
to take away the fundamental rights guaranteed by Part III When a 
suggestion was made that the decision in the aforesaid case should be recons- 
Justice though he conceded that in 
a case where a decision had a significant impact on ^the fundamental rights 
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T* „iii that fundamental rights are given a transcedental 

It will be seen tnat wnu b 

^s hon under out Constitution .„,eg„ted scheme 

At the same time , The scheme is made so elastic that all the 

inning a self contained p reasonably be enforced witbout 

Directive Principles of State Policy ^ recogn'zing the 

taking away or abridging subiect to social control, the C.nstitut- 

immutability of fundamental ri hta J modification of fnndamental 

ion Itself provides lor the suspensio 33 „ pm|,am,„t 

rights under specific „ p*“( u/ “ tbeit application to the mem- 

to modify the rights cnle'red f ^ „„ , 3 , 

Vets of the Amed forces, 33 enables^ tapose restriclion on the rights 

af the Armed forces . Art. law^is in force in area, Alt 35 

conferred by the sard ,P“‘ ,a„s with respect to any of the matters 

confers the power on it to ma i constitution ol India makes the 

under Clans. (3) of Art. '«• app'<>P'“'' 

right to move the Supreme Court y PP P e guaranteed rights. Even 

menl of the rights conferred by the ,g. 

during grave emergenciw Art declare the right to move 

and 'Att 359 enables the i^he rights conferred by Part HI as 

any court for the eoforcernent ol s pg^ded; that is to say even during 

may be mentioned m that order to d * p...j,]y and all other rights are 
emergency, only Art 18 fnspeTed by the President I. C. 

untouched except those sp«criicaUy P j jggg decided on 27 of 
CefaS Wo/Vs Case, Wilt Petition No. 208 
FebruaiT 1907. , . , o-.i.,, 

1477. ParamoumniJ. «L?cid"r°plStau 


The 


Paramoutancy of “JamJunUncy ol the fundamental 

aoo Supreme Court has noticed 'b« c/ >Mra, 1457 S.C.R. 

Shts in many derisions. In ^ stale of Madrat v. Smt. Champa^ 

03 they ate described ? ''P“?S 'sictosant,- in P»>d>' .lf.5.Af. SVan". Y; 
kam Dorajffl/art, 19ol S.C.R- 0*0 a jjy the people - 

Shri Sri Kfisna Sinha 1959 Pradesh 1963 S.C.R. 778 as 

m StrU. Ujjam Krishna Bat v. Sla J as "transcendental The 

" inalienable and inviolable and m political existence and 

minorities regarded them as the new ^ way of life. The 

the majority considered a place of paramountancy to the 

Constitution has given l>y. !! thrives the Constitution the people 
fundamental freedon. In to themselves. Article 13 merely 

have reserved the fundamental article is however not the Murce of 

incorporates that reservation, m ,;_hts but the expression ofthe ieser- 
the protection of the fundamen^ ^ fundamental freedom is so trans- 
vation: The importance attached ,n-j,injous vote of all the rnemberstf 
cendental that a hill enacted by j.,(,gate from its guaranteed exercise. 

both the Houses is in effective to oeiog moment as conducive to 

It is not what the ParUament regards ^ted. whic^ 

the Public benefit.- but wha^art l^^^, Parliammt therefore in 

the ambit of the freedom. The festrict or impair fundamental 

exercise of its amending power to Vheme of the , 

freedoms in Part HI arises from W.P. No. 202 of 

the nature of the freedoms : i- 

1968 decided 27tb of February, iw/. ^ subject to article 13. 

1478. Amendment is » that article as one prescribing 

The marginal note to Article 363 deseno 
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1476 Fuodamcntal rights enjoy transcendental position and are 
beyond the reach of Parliamcct, 

The objective sought to be achieved by the Constitution is declared in 
icnorcus terns in its preamble which reads : 


"We'the people of India have solemnly resolved to constitute 
India into a sovcieign Democratic Republ'C and to secure 
to all its citizens justice, liberty, equality and fratenity.’* 

It contains in a nutshell, its idelas and its aspirations. The preamble 
is not a platitude but the m^e of its realisation is worked out in detail in 
the Constitution. The Constitution brings into existence different const!* 
tutional entities, namely, the Union, the States and the Union Territories. 
It creates three major instruments of power namely the legislature, the 
executive and the judiciary It demarcates their juridicatiun minutely' 
and expects them to exercise ctheir respective powers without ovi rstepping 
their limits. Th-y should function within the spheres allotted to them. 
Some powers overlap and some ate supeieseded during emergencies. The 
mode of resolution of canfiicts and conditions lor supersesdon are also 
prescribed. In short the scope of the power and the manner of it exercise 
are regulated ^ law. No authority created under the Constitution is 
Supreme ; the Constitution Is Supreme and all the autborili'S function 
under the Supreme law of the land. The rule of law under the Constitution 
has a glorious content. It embodies the modern concept of law evolved 
oyer the centuries. It empowers the Legislatures to make laws in respect 
of matters enumerated in the 3 lists annexed to Schedule V.l In part IV 
of the Constitution, the Directive Principles of State Policy are laid down. 
It enjoins it to bring about a social order in which justice, social, economic 
and pohtical-shall inform all the Institutions of national liie. 


It directs it to work for an egalitarain society wh-re there is no con* 
centratjon of wealth, where there is plenty and where there is social iuslice. 
It therefore preserves the natural righU against the Slate cnoroacli- 
Vk ,1"?“;“)' »• '!•' state as the s.ntinal of 

thesa d nshts aad the bdaoems -.beel between the tiglits. subject to social 

s ™ ■ d - 'S'"’- ’"'“i"' to soeial control, have 

been mcotporated.n the rule of law. That is broueht about by interesting 
P™'”-. ,'0““;'"?''"'™""'““ ol tbe Directive Princioles Pirliament o? 

s‘r .“.SLa'“rigr':"’,:i,'revS' ? t," f 

Article 19, whether the infringment only ara>unts ran*” 

rights in Article 19 and the laws ol social coMrol!*^ ^ balance between 
The standard is an elastic one It vari^c vifK iie*... a ... 

What is reasonable under clrcur^st mlv k conditions, 

circumstances. -.The constitutional pwSsoSv 

III and IV of the Constitution The ai } »s reflected m parts 

serves the needs of the people witbSt unduly* iifdnSf S*- 

recognizes the social reality and tries to adjust Use f fo ft r a ^ 

avoiding the authorilyrlan path. Every institution ^ , *1™® 
functions under the Coaslitution must .u P°^dical party that 

under the Constitution. • otherwise it has no place 
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itself gives tbe cecessaiy clue to the j-irbltni. The amtudcent c&n be inade 
by the introduction of a bill; it sh^ be passed by' the two Houses; 
it shall receive the assent of the President. These are well known proc- 
edural steps in the process of law making. Indeed the Court 
in Saiikari Prasad’s case 1952 S. C. R. 39 brought out this idea in clear 
terms It said” In the first place: it is provided that the amendm- 
ent must be initated by the introduction of a "bill in either House 
of Parliament ” a familiar feature of Parlimeniary procedure (of Articl- 
107 (1) which saj’s " A" bill may orig'oal m either Hou'^e." of Parliament 
Then the bill must be “passed in Second House." Just what Prliament 
does when it is called upon to exercise its normal legislative function 
(Article 106 (2) and finally, the bill thus passtd must b^ presented 
to the President”, for his “assent", again a parliamentary process throguh 
which every bill roust pass before it can reach the statute-book, (Article 1 1 1 
Each of the component units of Parliament is to play its allotted part in 
bringing about an amendment to the Constitution. I. C. Golak Nath's Case 
writ petition Ho, 202 of 1966 decieded on 26-2-67. 

1479. Amending process involves no political question 

It IS wrong to say that the amending process involves political ques- 
tions which are outside the scope of judicial review. Wnen a matter 
comes before the court, its j'utisdiction does not depend upon the nature of 
the question raised but on the question whether the said matter is ex- 
pressly or by necessary implica'toa excluded fro n its jurudiction. Seco- 
ndly, it is not possible to define what is a political qiie<ition and what 
is not. The character of a question depends upon the citcumstances and 
the nature of a political society. To put it dtffereniiy the court does not 
decide any political question but only ascertains whether, Parliament i< 
acting within the scope of the amending power. It may be that Parlia- 
ment seeks to amend the Constitution for political reasons but the court m 
denying , that power will not be deciding on political questions, but will 
only beholding that Parliament has no power to amend particular articles 
of the Constitution for any purpose whatsoever, be it political orothsrwisj 
/. C. Golak Nath’s Case 5K^ra. 

14S0. Constituent Assembly can be called to amend Constitution. 

If a contingency arises tbe residuaty power of the Parlia- 
ment may be relied upon to call for a Constituent A^embiy for making a new 
Constitution or for radically changing p. The recent .Act providing for a 
poU in Goa Daman and Diu is an instance of analogous exercise of such 
residuary power by the Parliament : /. C. Golak Naih's Case. 

1481. Amendments How made— Four methods. 

Broadly speaking amendments can be made hv four methods ; (i) by 
ordiaaiy legislative process with or without resfriLfions (iifbythe people 
through referendum (iii) by majority of all the units of a federal state ; and 
(iv) by a special convention. The first method can be in four different waj’s, 
namely (i) by the ordinary course of Legislation by absolute majority or by 
special majority (See section 92(1) of the Bntish North America Act sub- 
section 152 South African Act. where under except sections 39, 137 and 
152, other provisions could be ameoded by ordinary legislative process by 
absolute majority. Many Constitutmn provide for special majorities), (ii) 
by a fixed quoroum of members for tbe pss.agc;(see the defunct, Constitu- 
tion of Romania), (ii) by dissolution and general election on apartici'ar 
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various procedural step} in the matter of amendment, it shall h 
initiated by the introduction ol a bill in either House of Parliament , i 
shall be passed bv the prescrihcd majority in both the Houses ; it shall then 
be present'd to the President for his assent ; and upon such assent the 
Constitution shall stand amended. The article assumes the power to amend 
found elsewhere and says that it shall be exercised in the manner laid down 
therein. When ever the CoQstitut>on sought to confer a special power to 
amend on any authority it expressly said so ; (See Article 4 and 392). The 
contention that the power shall be implied either from Article 363 or from 
the nature of the Article fought to be amended was not accepted lor 
the smple reasjn that the doctrine of necessary implication cannot be 
invoked if there is an express provision or unless but for such implication 
the article will been ne otiose or nugatory. There is no necessity to imply 
such p'»w^r as Parliainmt has the pleanaiy power to make any law, includ- 
ing the law to amend the Constitution subject to the lim’tation laid down 
therein. 

Under Article 245, *' s.ibject to provisions of the Constitution, PailjR* 
ment may make laws for the whole or any part of the territory of India 
Article 246 demarcates the matters in respect of which Parlia- 
ment and Stale Legislature may make law. In the field reserved for Parlid* 
me It there is Entry “i? which empowers it to make laws in respect of “any 
other matter not enumerated in lists 11 and III ineJudiDg any tax not 
mentioned in either of those lists.". Aiticle 248 expressly States that 

Parliament has exclusive power to make any jaw with respect to any matter 

not enumerated in the concurrent list or state L<st. It is, therefore, clear 
that the residuary power of Legislation is vested in Patliameat. Subject to 
the argument based upon tne alleged nalur<' of the amending power as 
under stood by jurats m other countries. It cannot be contended and 
indeed that the Constituent Assembly, if «t so minded, could have 
conferred an express legislative power on Parliament to amend the Consti- 
tution by ordinary legislative process. Whether in the field of a consti- 
tutional law or statutory law amendment can be brought about only by 


Article 3 enables Parliament by law to form new States and alter areas, 
boundaries or the names of existing SUtes. The proviso to that article 
impo«ed two further conditions, namely (i) in the circumstances mentioned 
therein, and the views expressed by the Legislatures. Not with standing 
the said condition it cannot be suggested that the expression “law” under 
the said Article is not one made by the Legislative process. Under Article 
4 such a law can contain provisions f..r amendment of Schedules I and IV 
indicating there by that amendments are only made by legislative process. 
What IS mote Cl. (2) thereof mtroduces a fiction to W effect that such 
a law shall not be deemed to be an amendment to the Constitution. This 
shows that the amendment is law and that but for the fiction it would be 
an amendment within the mening of Art 363. 1.C. Golak Nath’s case 
writ pell ion No 202 of. 1966 decided on 26 -2 -67. 

evidence iu the Constitution itself which indicates that 
V Constitution is a “law" within the meaning of 
mSenske Constitution? In its com- 

the SituHnn '• constitutional law and the law amending 

that artic e Art. 13 (2) for the purpse of 

Sfona^llw U nrf '"''^svedefuution. It does not exclude Constit- 
ptime facie takes in Constitutional law. Article 368 
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fuBdamental rights. Bat oa the basis of earlier decisions 
- of this Court they were vafild. 

(4) Oq the application of the doctrine of prospective orer-raling. 

as explained by us earlier, onr decision have only pros- 
pective operation and, therefore, the said amendments will 
continne to be valid. 

(5) We declare that the Parliament will have no power from the 

date of this decision to amend any of the provisions of Part 
III of the Constitution so as to take away or abridge the 
fundamental rights enshrined therein. 

(6) As the Ccnstitntion (Seventeenth Amendment) Act holds the 

field the validity of the two impugned Acts namely, the 
Punjab Sccnrity of Land Tennares Act of 1953 and tte 
Mj'sore Land Reforms Act of 1962 as amended by Act XIV 
of 1963 cannot be questioned on the ground that they ofiend 
Article 13. 14 or 31 of the Constitution : 

14S3. Prospective over ruling. 

There are two doctrines familiar to American Jurisprudence, one is des- 
cribed as BLackstonian theory and the other as, "prospective over ruling” 
Black stone m his Commentaries, (I5tb ed. 1809) stated the common Uw 
rule that the duty of the Court was not to pronounce a new rule bat to main- 
tain or expand the old sne.” It means the judge does not make law bat 
only discovers or find the true law. The law has always been the same. If a 
sub>eqaent decision changes the earlier one, Lbe latter decision does not 
make law bat only discovers the correct prindple of law. The result of this 
view is that it is necessarily retrospective in operation. But jurists, George 
F. Canfield, Robert Freima'i John Henry Wigmore and Cardoseohave 
expoonded the doctrine of prospective over ruling and suggested it as *a 
usefsl jndicia! tool.’ 

The Supreme Court of the United States of America in the year 1932, 
after Cardozeo became an Associate Justice of that Court in Great Wcvtlem 
RailiTjy v. Sunburst oil and Ref, Co., 1932 (237) U. 5. 358, 366 applied the 
said doctrine to the facts of that case. In that case the Ilontana cWt bad 
adhered to its prerions construction of statute in question' but had announ- 
ced that interpretation would not be followed in the future. It was conten- 
ded before the Supreme Court of the United Slates of America that a deci- 
sion of a court over-raliog retroactive operation violated the due process 
clause in 14tb Amendment. 

The opinion of Cardozeo J. tried to baimonize the doctrine of prospec- 
tive over-ruling with that of stare decisis. 

In 1940. Hnghes, C J. in Court oourJry Drainage Disirici v. Baxter 
SUie Bank 940 U. S. 37 stated thus ; 

“The law prior to the detennination of unconstitutionality is an 
operative fact and may have consK^ueces which cannot justly 
be ignored” 

The doctrine of prospective over-ruling can be invoked only in matter 
arising under the Constitution ; it can be applied only by the Highest court 
of the country, the scope of the retroactive operation of the law decla- 
red by the Supreme Court superseding its earlier decisions is left to its dis- 
cretion to be moulded in accordance with the justice of the cause or matter 
before it. 



556 


SuPEEMt CoOKT ON CoMSTlTUTXON OF INDIA 


issue • (see the Constitution of Belgium, Holland, Denmark and Norway), and 
fiv) by a majontv of two Houses of Parliament in joint session as in me 
Constitution of the South Africa. The second method demands a popu ^ 
vote referendum or plebicite as in Switzerland, Australia, Ireland, )• 
France and Denmark. The thud method is by an agreement in some form 
or other of either of the majoniy or of all the federating units as -n Svvitzer* 
land, Australia and the United States of America. The fourth method is 
generally by creation of a special body adhoc for the purpose of constitu- 
tution revisions as in Latin America. Lastly, some constitutions 
express limitation on the power to am»nd See Article 5 of the United States 
Constitution and the Constitution of the Fourth French Rrepublic). It will 
therefore be seen that the power to amend and the procedure t ) amend 
basically differ from State to State : it is lef* to the Constitution-maker to 
prescribe the scope of the power and the method of amendment having 
regard to the reqnirements of the particular State. There is no article m 
any of the Constitution similar to article I3{2) of Constitution. India 
adopted a different system altogether, it empowered the Parliament to 
amend the Constitution by the Legislative process subject to fundamental 
rights. The Indian Constitution has made the amending process compara- 
tively flexible but it made it subject to fundamental rights. 


1482. Golak Nath'a case, a review. 

The court m the case arrived at two conclusions, namely (i) the 
Parliament has no power to amend Part III of the Constitution so as to 
take away or abridge the fundamental rights and (2) the case is a flt case to 
invoke and apply the doctrine of prospective over.niling. In this case a 
challenge was made to the coostitutiooa'Uy of the I7tb Amendment. Having 
regard to the his»oty of the 17th amendments, their impact on the social 
and economic affairs of our country and the chaotic situation that may be 
brought about by the sudd n withdfawl the court observed "we thit^ that 
that considerable judicial restraint .$ called for. We therefore, declare that 
our decision will not affect the validity of the Constitution (Seventeenth 
Amendment) Act J964, or o'her amendments made *o the Constitution 
faking away or abridging the fundamental rights. We further declare that 
in future the Parliament will have no power to amend Part III of the Consti- 
tution so as to take away or abridge that fundant-atal rights. In the case 
we do not propose to express our opinion on the question of the scope of the 
amendabilityof the provisions ol Constitution other than the fundamental 
rights as it does not arise for consideration before us Nor are we called 
upon to express our opinion on the question regarding the scope of the 

amendability at Part III of the Constitution otherwise than by takfng away 

or abridging the fundamental rights. 


The Court summarised its decision thus ; 

•(!) The power of the Parliament to amend the Constitution is 
derived from Articles 245, 246 and 248 ot the Constitution 

and not from Article 363 thereof which only deals with pro- 
cedure. Amendment IS a legidative process 


( 2 ) 

( 3 ) 


Ama,dm.nt is W withii. U« niesni„. of Articio 13 of the 
(^ns.,mt,oo and, therefore, .f if fake, away or abridges the 
rights conferred by part 111 thereof it is void. ^ 

The Consttotion (First amendmeut. Act 1951, Constitution 
(Seventeeth Amendment) Act 1964 abridge the scope of tb 
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la lodia there u co atattitory prohibition against the court reiosins 
to give retroactivity to the law declared by iL Indeed, the doctrine oi res- 
isdicata prechides any scope tor rtUoiCtinty in respect of a ssbject matter 
that has been hnally deaded betvreen the parties. Fcrther, Indian court by 
interpretation reject retroacti^ ity to statatory provuions thoogh concluded 
in general terms 03 the ground that they afiect vested rights 

Ocr ConstitnUon does not expressly or by necessary implication 
speak against the doctrine of prospective over ruling Indeed. Article 32, 
141 and 142 are couched in su^ wide and elastic terms as to enable the 
Casrt to tcrmalite iegzi doctnaes toaeet the enefs oijiiatice IC Cchti 
liOlKi case (Supra) 



THE CONSTITUTION OF INDIA 

PREAMBLE. 


\VE, THE PEOPLE OF INDIA, having solemnly resolved to consti- 
tute India into a SOVEREIGN DEMOCRATIC REPUBLIC acd to secure 
to all its citizens : 

JUSTICE, social economic and political ; 

LIBERTY of thought, expression, belief,, f^th and worship ; 

EQUALITY of status and of opportunity ; and to promote among 
them all 

FRATERNITY assuring the dignity of the individual and the tmily 
of the Nation ; 

IN OUR CONSTITUENT ASSEMBLY this twenty-sixth day of 
November. 1949, do HEREBY ADOPT, ENACT AND GIVE TO OUR- 
SELVES T^IS CONSTITUTION. 

PART I 

THE UNION AND ITS TERRITORY 

1. Name and territory of the Union.— (1) India, that is Bharat, 
shall be a Union of States. 

(2) The States and the territories thereof shall be as specified in 
the Fust Schedule. 

(3) The territory of India $hall comprise— 

(al the territories of the States ; 

(b) the Union territories specified in the First Schedule : 
and • . ' ■ 

.. (c) such other teiritories as may be acquired. 

2. Admission or establishment of ne^ Stales.— Parliament may by 
law admit into tbe Union, or establish, new States on such terms and 
conditions as it thinks fit. 

3. Formation of new States and alteration of areas, boundaries or 
names of existing States.— Parliament may by law— 

(a) forma new State by separation of territory from any State 

or by uniting two or more States or part of States or by 
uniting any tenitory to a part of any State 

(b) increase tbe area of any State ; 

(c) diminish the area Of any State ; 

(d) alter the boundaries of any State ; - 

(e) alter the name of any State : 

Provided that no Bill for ^ the purpose shall be introduced in either 
House of Parliament except on therecomjneadation. of the President and 
nnless, where the proposal contained in tbe BUI afiects the area, boun- 
daries or name of any of the States the BUI has been referred 
by the . President to the Legislature of that State for expressing its views 
thereon within such period as maybe specified in tbe reference or with- 
in such further period as the President may allow and the period so 
specified or allowed has expired. 
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commeDcement of this Constitution in the form and manner 
prescribed by that Government : 

Provided that no person shall be so registered unless he has been 
resident in the territory of India for at least six months 
immediately preceding the date of his application. 

7. Rights of citisenship of certain migrants to Pakistan.— Notwith- 
standing anything in articles 5 and 6, a person w-ho has after the first day 
of March, 1947, migrated from the territory of India to the territory 
now included in Pakistan shall not be deemed to be a citizen of India ; 

Provided that nothing in this article shall apply to a person who, 
after having so migrated to the territory now included in Pakistan, has 
returned to the territory of India under a permit for resettlement or 
permanent return issued by or under the authority of any law and every 
such person shall for the purposes of clause (b) of article 6 be deemed 
to have migrated to the territory of India after the nineteenth dev of 
July. 1948. 

8. Rights of citizenship of certain persons of Indian origin residing 
outside India,— Notwithstanding anything in article 5, any person who 
or either of whose parents or any of whose grandparents was bom in 
India as defined in the Government of India Act, 1935, (as originally enact* 
ed), and who is ordinarily residing in any country outside India as so 
defined shall be deemed to' be a atizen of India if be has been registered 
as a citizen of India by the diplomatic or consular representative of 
India in the country where he is for the time being residing on an 
application made by him therefore to such diplomatic or consular re- 
presentative, whether before or after the commencement of this Consti- 
tution, in the form and manner prescribed by the Government of the 
Dominion of India or the Government of India. 

9. Persons voluntarily acquiring citizenship of a foreign State not 
to be citizens. — No person ' shall be citizen of India by virtue of article 3. 
or be deemed to be citizen of India by virtue of article 6 or article 8. if 
be has voluntarily, acquired the citizenship of any foreign State. 

10. Continuance of the rights of citizenship. — Every person who is 
or is deemed to be a citizen cf India under any of the foregoing provi- 
sions of this part shall, subject to the provisions of any law that may 
be made by Parliament, continue to be such citizen. 

11. Parliament to regulate (be right of citizenship by law. — Nothing 
in the foregoing provisions of this Part sh^ derogate from tbs power 
of PaiUiment to make any provision with respect to the acquisition 
and termination of citizenship and all other matters relating to 
citizenship. 

PART III 

FUNDAMENTAL RIGHTS 
Gfucral 

12. Definition. — In this Fart, unless the context otherwise requires, 
“the State" includes the Government and Parliament of India and the 
Government and tbs Legislature of -each of the States and all local or other 
authorities within the territory of India or under the control of the Govern- 
ment of India. 
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Explanation /.-In this article, in danse (a) toje), "State" includes 
a Union territory, but In the proviso, "State does not include 
a Union territory. 

Explanation //.—The power conferred on Parliamen t by clause (a) 
includes the power to fonn a new State or Union t mtory 
by uniting a part of any State or Union territory to any 
other Slate or Union tcnitory. 


4. Laws made under Articles 2 and 3 to r»Fide for the amend- 
ment of the First and the Fourth Schedules and supplemental, 

ul and consequential maltcrs.-(l) Any law referred to m article 2 or 
article 3 shall contain such provisions for the amendment of the r wst 
Schedule and the Fourth schedule as may be necessary to give effect to 
the provisions of the law and may also contain such supplements, 
incidental and consequential provisions (including provisions as to 
representation in Parliament and In the Legisature or Legislatures oi 
the State or States affected by such law) as Parliament may deem 
necessary. 

(2) No such law as aforesaid shall be deemed to be an amendment 
of this Constitution for the purposes of article 368. 


PART H 
CITIZENSHIP 

5. Citizenship at the commencement of the Constitution.— At the 
commencement of this. Constitution, every person who has his domicile 
in the tenitory of India and— 

(a) who was born in the territoTp of India ; or 

(b) either of whose parents was bom in the territoiy of India; 

(c) who has t een ordinarily resident in the territory of India for 

not less than five years immediately preceding such cem* 
mencement, 

shall be citizen of India. 

6. Rights of citizenship of certain persons who have migrated to 
India from Pakistan. — Notwithstanding anything in article 5, a person 
who has migrated to the territory of India from the territory now in- 
cluded in Pakistan shall bedreined to he a citizen of India at the com- 
mencement of this Constitution if — 

(a) be or either of bis parents or any of his grand-parents was 

born in India as defined in the- Government of India Act, 
1933 (as originally enacted) and 

(b) (i) in the case where such person has so migrated before the 

nineteenth day of July, 1948, he has been ordinarily resi- 
dent in the teiiitwy of India since the date of his mig- 
ration, or ^ 

(ii) in the case where sodi person has so migrated on or after 
the nineteenth day of July. 1948, he has been registered 
as a citizen of India by an officer appointed in that behalf 
by the Government of the Dominion of India on an appli- 
cation made by him therefore to such officer before the 
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a State or Union territory, any reqairement as to residence within that State 
or Union territory prior to such employment or appointment. 

(4) Nothing in this article shall prevent the State from making any 
provision for the reservation of appointments or posts in favour of any back- 
ward class of citizens which, in the opinion of the State, is not adequately 
represented in the services under the State. 

(5) Nothing in this article shall affect the operation of aoy law which 
provides that the incumbent of an ofBce in connection with the affairs of any 
religious or denominational institution or any member of the governing 
body thereof shall be a person professing a particular rel^ion or belonging 
to a particular denomination. 

17. Abolition of Untouchabili^. — ^“Untouchability'* is abolished and 

its practice in any , form Cis forbidden. The enforcement of any disability 
arising out of “Untouchability,* shall be an offence punishable in accordance 
with law. • ' , 

18. Abolition of titles. — (1) No title, not being a military or academic 
distincticn, shall be crnferred by the State. 

(2) No citizen of India shall accept any title from any foreign State. 

(3) No person who is not a citizen of Ind'a shall, while be bolds any 
office of profit or trust under the State, amept without the consent of the 
Fresident any title from any foreign State. 

(4) No person holding any office of profit or trust under the State shall 
without the consent of the President, accept any present, emolument, or 
office of aoy kind from or under aoyforeigo State.' 

Right to Fftedom 

19. Proteciioa of certain rights regarding freedom of speech.ete.— 

(I) All citizens shall have the right— ^ . 

(a) to freedom of speech and expression ; 

(b) to assemble peaceably and without arms ; 

(cj to form associations or unions ; 

(d) to move freely throughout the territory of India 

(e) to reside and settle in any part of the territory of India ; 

(f) to acquire, bold and dispose of property ; and 

(g) to practise any profession, or to carry on any occupation, trade 

or business ; 

(2) Nothing in sub-clause (a) of clause (1) shall affect the operation 
of any existing law, ,or prevent the State from making any law, in so far as 
such law imposes reasonable restricUonson the exercise of the right confer- 
red by the said su^clanse in the interests of 'the sovereignty and integnty 
of &dia, the security of the States friendly relations with foreign States, 
public order, decency or morality, or in relatioa to contempt of court, defa- 
mation or incitement to an offence, 

(3) Nothing in snb-clause (b) of the said danse shall affect the opera- 
tion of any existing law in so far as it imposes, or prevent the State from 
making any law imposing, in the interest of the the sovereigenty and 
integrity of India or pnbUc order, reasonable restrictions on the exercise of 
the right conferred by the said snb-clanse. 

(4) Nothing in snb-clanse (c) of the said danse shall affect the opera- 
tion of any existing law in so far as it imposes, or prevent the State from 
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13. Laws inconsistent with or in derogation of 
iiglits.-(l\AU tos in force in the leixitoty oi India i.nmediatey beloie tM 
commencement of the Constitution in so far as they are inconsistent i 
provisions of this Part, shall, to the extent of such inconsistency, be voio. 

(2) The State shall not make any law which takes away or abridges the 
rights conferred by this Part and any law made in contravention of the clause 
shall, to the eatent oi the contravention, be void. 

{3) In the article, unless the context otherwise require,— . 

(a) "law” includes any Ordinance, order, bye-law, rule, regulation 
notification, custom or usage having io the territory of India 
the force of law; 


(b) "laws in force” includes laws p^sed or made by a legislature 
or other competent authority in the territory of India before 
the commencement ol this Constitution and not previously 
repealed, notwilhatanding that any such law or any part 
thereof may not be then In operation either at all or in parti- 
cular areas. 


Rigid Io Equality 

14. Equality before law.— The State shall net deny any person equali- 
ty before the law or the equal protection of the laws within the territory 
of India. 


15. Prohibition of discrimination on grounds of religion, race, 
caste, sex or place of birth.— {!) Tne State shall not discriminate against 
any citizen on grounds only of religion, race, caste, sex, place of birth or 
any of them. 

a No citizen shall, on gtooftds only of teVifloa, rate, caste, sex, place 
or any of them, be subject to any disability, liability, restriction or 
condition with regard to — 

(a) access to shops, public restaurants, hotels and places of public 
entertainment; or 

(b) the use oi welb, tanks, bathing ghats, roads and places oi 
public resort maintained wholly or partly out of State funds 
or dedicated to the use of the gener^ public. 

(3) Nothing in this article shall prevent the State from making any 
special provision for women and ebiidreo. 

(4) Nothing in this article or in clause (2) of article 29 shall prevent 
the State from making any special provision for the advancement of any 
socially and educationally backward classes of citizens or for the Scheduled 
Castes and the Scheduled Tribes 


16. Equality of opportunity in matters of Public emploYmeni.— 
il) There shall be equality of opportunity for all citizens in matter relating to 
employment or appointment to any office under the State. 

(2) No citizen shall, on gronods only of religion, race, caste, sex, decent 
place of birth, residence or any of them, be ineligible for, or discriminated 
against m respect of. any employment W office under the State. 

jSj Nothing in this article shall prevent Parliament from making any 
law pre^tibing, m regard to a classlor classes of employment or appointment 
to an office under the Government of* « any local or other uathority within 
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(a) an Advisory Board consisting of persons who are, or have 
been, or are qualified to be appointed as. Judges of a High 
Court has reported before the expiration of the said period of 
three months that there is in its opinion sufficient cause for 
such detention. 

Provided that nothing in this sub-clause shall authorise 
the detention of any person beyond the maximum period ptes- 
cr’bed by any law made by Parliament under sub-clause (b) 
of clause (7) ; or 

(b) such person is detained in accordance with the provisions of 
any law made by Parliament under sub-clauses (a)and(b) 
of clause (7). 

(5) When any person is detained in pursuance of an order made under 
any law providing for preventive detention, the authority making the order 
shall, as soon as may be, communicate to such person the grounds on which 
the order has been made and shall afford him the earliest opportunity of 
making a repiesentation against the order. ’ 

(S) Nothing in clause (Sj shall require the authority making any such 
order as is referred to in that clause to disclose facts which such authority 
considers to be against the public interest to disclose. 

' (7) Parliament may by law prescribe— 

(a) , the circumstances under which, and the class or classes of 

cases in which, a person may be detained for a period longer ‘ 
than three months under any law providing for preventive 
detention with out obtaining; the opinion , of an Advisory 
Board in > accordance with the provision ofsub*ciause (a) of 
clause (4J. -'4 

(b) the maximum period for which any perron may in any class 

or classes of cases be detained under any law providing' for 
preventive detention ; and ' 

(c) the procedure to be fpUowed by an Advisory Board in an, 
inquiry under sub-clause (a) of clause (4). 

Right agaitisf Exploitation 

23. Prohibition of traffic is human beings and forced labour. — (1) 
Traffic in human beings and begar and any other similar forms of forced 
labour are prohibited and contravention , of.- this provision shall bean 
offence punishable in accordance with law. , 

(2) Nothing in this article shall prevent the State from imposing com- 
pulsory service for public purposes, and. in imposing such service the State 
shall not make any discriminatir>n on groum^ only of religion, race, caste 
or class or any of them. ■ 

24. Prohibition of employment of children in factories, etc.— No 
child below the age of fourteen years dial! be employed to work in any 
factory or mine or engaged in any other hazanlous employment. 

Right to Frteiom of Religion ’ 

25. Freedom of conscience and free profession, practice and propa- 
gation of religion. — (1) 'Subject to public order* morality and health and 
to the other provisions of this Part, all persons are equally entitled to 
freedom of conscience and the right freely to profess, practise and propagate 
religion. 
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making any law imposinp. in the interests ofthe sovereignty “^^egritj 
of India or public order or morality, reasonable restrictions on the exerc 
of the right confened by the said sub-clause. 

(5) Nothing in sub-clauses (d). (e) and (f) of the said clause shall 

the operation of any existing law in so far as it •"’.PfS's. or P"'' ‘ ^ 

State from making any law imposing, reasonable restrictions on the cxwci 
of anv of the rights conferred by the said sub clauses cither in the inte 
?fth?gener^ public or for the protretioa of the interests of any scheduled 

Tribe. 

(6) Nothing in sub clause (g) of the said ctau«c shall aSect 
the operation of any existing law in so far as it imposes, or 
o'event the State from making any law imposing, in the interests o| tne 
ejneral public, reasonable restrictions on the exercise of the right conieir-Q 
by the said sub-clause, and. in particular, nothing in the said sub-cUuse 
shall adect the operation of any existing law ii* so far as it relates to, or 
prevent the State from making any law relating to.— - 

(i) the professional or technical qualifications necessary for prartis- 
ing any profession or eanying on any occupation, trade or bust* 
ness, or 

(il) the carrying on by the Slate, or by a corporation owned or 
controlled by the State, of any tiadr, business, industry or 
service, whether to the exclusion, complete or partial, of 
citizens or otherwise 


20. Protection lo respect of cooTtcUca for otTences. — (1) No pers n 
shall be convicted of any offence except for violation of a law in force at the 
time of the commission of the act charged as an offence, jjer be subjected 
to a penalty greater than that which might have b>en infi cted under the law 
in force at the time of the commission of the oflence. 

(2) No person shall be prosecuted and punished for the same offence 
more than once. 

(3) No person accused of any offence shill be compelled to be a witness 

against himself. ’ 

21. Protection of life and personal liberty.— No person shall be 
deprived of his life or personal liberty except according to procedure establi- 
shed by law. 

22. Protection against arrest and detealloa in certain cases. — (1) No 
person who is arrested shall be detained in custody without being informed, 
as soon as may be, of the grounds for such arrest nor shall he br denied the 
right to consult, and to be defended by, a legal parctitioner of his choice. 

I ( 2 ) Every person who is arrested and detained in custoiy shall be pro- 
duced before the nearest magistrate within a period of twenty-four hours of 
such anest excluding the time necessarv for the journey from the plac* of 
arrest to the court of the magistrate and no such person shall be detained in 
custody beyond the said period without the authority of a magistrate. 

(31 Nothing in clauses (1) ami (2) shall apply— 

{al to any person who lor the time being is an enemy alien; or 
(bj to any person who is arrested or detained under any law pro- 
viding for preventive detention. 

(j) No law providing lor preventive detention shall authorise the de- 
tention of a person for a longer period than three months unlesr— 
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of their choice. 

(2) rhe State shall not, in granting aid to educational institutions, 
discriminate against any educational institution on the ground that it is under 
the management oi a minority, whether based on religion or language. 

Ri^ht to Properly 

• 31. Compulsory acquisition of property.— (J) No person shall be 
deprived of his property save by authority of law. 

{2} No property shall be com'mlsonly acquired or requisitioned save 
for a public purp ise and save by authority of a law which provides for 
compensa’ion for the property so acq »ir«*d or requisitioned and either fixes 
the amount of the cnmpensition or specifies the principles on which, and the 
manner in which the compensation is to be dstennined and given ; and no 
such law shall bs called in question in any court on the ground that the 
compensation provided by that law is not adequate. 

(2A) Where a law does not provide for transfer of the ownership or 
light to possession of any property to the State' or to a corporation owned 
or controlled by the State, it shall not be deemed to provide for the compul- 
sory acquisUion or requisitioning of propsity. notwithstanding that it 
deprives any person of his property. 

(3} No such Uw as is referred to in clause (2) made by the Legislature 
of a State shall have effect unless such law. having been reserved for the 
consideration of the President/ has received bis assent. 

'(4) If any Bill pending at the commencement of this Constitution in 
tha Legislature of a State has, after, it has been passed by such Legislature, 
been reserved for the consideration of the President and has received his 
assent, then,' notwithstanding anything in this Constitution, the law so 
assented to shall not be called in question in any court on the ground that 
it contravenes the provisions of clause (2). 

(5) Nothing in clause i2) shall affect — 

(a) The provisions of any existing law other than a Jaw to which 
, the provisions of clause (6) apply, or 

(b) the provisions of any law whicli the State may hereafter make 

(i) for the purpose of imposing or levying any tax or penalty, 

or . • - ,1 

(ii) for the promotion of public heaJth or .the prevention of 
- . .danger to life or property, or - 

(iii)' in pursuance of any agreement entered into between the 
Government of the Dominion of India or the Government of 
Ind^a and the Government of anyother country, or othenvise, 

' ‘ with respect to property decided by law to be evacuee 
property.’ 

(6) , Any, law of the State enacted not more than eighteen months before 
the commencement of this Constitution may within three months from such 
commencement be submitted to the President for his certification ; and 
thereupon, if the President by public notification so certifi^, it shall not be 
called in 'question in any court on the ground that it contravenes the pro- 
visions of clause (2) of this article or has contravened the provisiqn of sub- 
section (2) of section 299 of the Government of India Act; 193t. 

31A. Saving of laws providing for acquisition of estates, ctc-Not* 
withstanding anything contained in article 13, no law providing for — 
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(2) Nothing in this article shall affect the operation of any existing 

law or prevent the Stale from roaling any law— ,uv,l,^r 

(a) regulating or restricting any economic, financial. poUticai o« 
other secular activity which may be associated with religious 
practice ; , . 

(hi providing lor social welfare and reform or the throwing open 
of Hindu leligiema institutions of a public character toa*i 
classes and sections oi Hindus. , 

Eiilanalion , /.—The wearing and caaying of iir^ans shall be deemed 

to be included in the profession of the Sikh religion. 

Explanation //.—In sub-clause (b) of clause (2), the reference to 
Hindus shall be construed as including a rt/erence to persons prof^iog 
the SiVh, Jaina or Buddhist religion, and the reference to Hindu religion 
institutions shall he constiued accordingly. 

26. Freedom to manage religious afXain.— Subject to public orders 
morality and health, every religious denomination or any section thereof 
shall have the right— . 

(a) to establish and maintain institutions for religious and cbari-* 
table purposes ; 

(b) to manage its own affairs in matters of religion ; 

(c) to own and acquire movable and immovable property ; and 

(d) to administer such property in accordance with law. 

27. Freedom as to payment oflazesfor promotion of any parUeu* 
hr reUgion.— No person shall be compelled to pay any taxes, the proceeds 
oi which are specifically appropriated in payment oi expenses for the pro* 
motion or maintenance of any particular religion or religious denomina* 
tlon. 

28. Freedom as (o atteodaoce a( religious instruction or religious 
worship In certain educational institutions.— (I) Ko religious instruc- 
tion shall be provided in any educational institution wholly maintained 
out of State funds. 

(2) Nothing in clause (I) shall apply to an educational institution 
which is administered by the State but has been established under any 
endowment or trust which requires that religious instruction shall be imparted 
in such institution. 

13) No person attending any educational institution recognised by the 
State or receiving aid out of State funds shall be required to take part in any 
religious instruction that may be imparted in such institution 
or to attend any religious worship that nuy be conducted in such institution 
or in any premises attached thereto unless such person or, if such person is 
a minor, his guardian has given his consent thereto. 

Cultural anifd^tioHat RigiUs 

29. Froteetjon of lotcresU of minorities.— (]) Any section of 
the citizens , residing in the territory of India or any part 
thereof having a distinct language, saipt or culture of its own shall have the 
right to conserve the same. 

( 2 ) No citizen shall be denied admission into any educational institu- 
tion mainUmed by the Slate'orrectivingaui out of State funds on erounds 

onlyofreiigion,tace.caste,lang«age.ocaayof them. 7 

30.;.Right of-^otiUes to.establUh and . administer educational 
mstitutions.-il) Ail minonti^ whether based on religion or language, 
shall have the tight to establish and administer educational institutions 
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31B. Validation of certain Acts and Regulations. ->lVithout pre/u- 
dice to the generality oi the provisions contained in article 31 A, none of the 
Acts and Regulations specified in the Ninth Schedule nor any of the provisions 
thereof shall be deemed to be void, or ever to have become void, on the 
ground that such Act, Regulation or provision is inconsistent with, or takes 
away or abridges any or the rights conferred bv, any provisions of this Part, 
and notwithstanding any judgment decree ar order of any court or tribunal 
to the contrary, each of the said Acts and Regulations shall, subject to the 
power of any competent Legislature to repeal or amend it, continue in force. 

. RtgAi to Constitutional Remedies 

32. Remedies for enfo'cetoent of rights conferred ly thisPart-d) 
The right to move the Supreme Court by appropriate proceedings for the 
enforcement of the rights conferred by this Part is guaranteed. 

(2) The Supreme Court shall have power to issue directions or orders or 
writs, including writs in the nature of habeas corpus, mandamus, prohibtion, 
quo.narranto and ettlioraTi, whichever may be appropriate, for the enforce- 
ment of any of the rights conferred by this Part. 

(3) Without prejudice to the powers conferred, on the Supreme Court 
by clause (1) and (2), Parliament may by law empower any other court to 
exercise within the local limits of its juri^ictioo ail or any of the powers 
exerciseable by the Supreme Court under clause (2). 

(4) The right guaranteed by this article shall not be suspended ucept 
as otherwise provided for by this Constitution. 

33. Power to Parliament to m*-dify the rights conferred by this part 
ic their application to forces.—Parliament may by law determine to what 
extent any of the rights conferr^ by this Part shaU, in their applicatian to 
the memb^ of the Armed Forces charged with the maintenance oi public 
order, be restricted or abrogated so as to ensure the proper discharge of 
their duties and the' maintenance of discipline among them. 

34. Restriction ou rights coofetred by this part while .martial law 
is in f6rce in any area. — Notwithstanding anything in the foregoing provi- 
sions of this Fait, Parliament may by law indemnify any person in the service 
of the Union or of a State or any other person in respeCt of any act done by 
him in conn*ct’on with • the maintenance or restoration of order in any area 
within the territory of India where roalria! law was in force or validate any 
sentence passed, punishment inflicted, forfeiture ordered or other act done 
under matrial law in such area. 

35. Legislation to .give effect to the provisions of this part.— 
Notwithstanding anything in this Constitution,— 

(a) Parliament shall have, and the Legislature of a State shall not 
have, power to ' make laws — 

(i) with respect to any of the matters which under clause (3) of 
' article 16, clause (3) of article 32, article S3 and article 34 
may be provided for 1^ law made by Parliament ; and 
. (ii) for prescribing punishment for those acts which are declared to 
' to be offences under this Part ; 

and Parliament shall, as soon as may be alter the commencement 

■' of this Constitution, make laws for prescribing punishment for the 
• acts referred to in sub-clause (U) ; 

(b) any law in force immediately before the commencement of this 

Coristitution in the territory of India with respect to any of the 
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(a) the acquisition by the Stale ol any estate or of any righ^ 

therein or the extinguishment or modification of any such 
lights, OT 

(b) the taking over ol the manageroent of .any pioperty by the 

State for a limited period either in the public interest or m 
order to secure the proper management of the property, or 

(c) the amalgamation ■ of' two or more corporation* either in the 

public interest or io order to secure the proper managmetit 
of any of the corperations, or. , 

(d) the extinguishment of modification of any rights of managing 

agents, secretaries and treasures, managing directors, direc- 
tors or managers of corporations, or of any voting rights of 
. shareholders thereof, or 

(e) the extioguishmenl or modification of any rights accruing by 
virtue ol any agrecmeni. lease or licence for the purpose ol 
searching (or, or winniog-aay mineral or mineral oil, or the 
premature termination or cancellation of any such agreement 
Uase or licence. 

shall be deemed to be void on the ground that it is inconsistent with, of 
takes away or abridges any of the rights conferred by article M, article 19 
or article 31 : 

Provided that where such Uw is a law made by the Legislature of a State, 
the providens of this aiticle shall not apply, thereto unless such law, baying 
bees reserved for the consideration of the President, has received h!s assent. 

Provided further that where any law makes any provision for the 
acquisition by the State of^any estate and where any land qomprised therein 
is held by a person under hfs personal cultivalioh, it shall not be lawful for 
the Stale to acquire any portion ol such land as is within the ceiling limit 
applicable to him under any law for the time being in fores or any building 
or structure stMding thereon or appurtenant (hereto, unless the faw relating 
to the acquisition ol such land, building or stiuctnre, provides for payment 
of coiDpensatiou at a rate which shall not be less than the market value 
thereof. 

(2) In this article. — 

(a) the expression "estate” shall, in relation to any local area, 
have the tame meaning as that expression or its local equi* 
valent has in the ex s ing law relating to land tenures in 
force in that area and shall abo include. 

(i) any jagir, inatn or ntauji or qther similar grant and in the 
State of Madias and Keiala, any Jaumam right ; 

(it) any land held under tyotwari settlement ; 


(ill) any land held or let for purposes of agricultural or for purpos- 
es ancillary thereto, including waste land, forest land, land for- 
pasture tn sites of buildings and other structures occupied by 
cultivators of land, agricultural labourers and village artisans; 
(b) the expression ‘Tights”, in relation to an estate shall include 
Tights vesting in a proprietor, sub-proprietor, under-proprietor, 
tenure-holdw. raiyal. undtr-raiyal or other intermediarv and any 
rights or privileges in respect of land revenne. - • 
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43. Living wage, etc., for workers.~The State shall endeavour to 
secure, by suitable legislation or econooiic organisation or in any other way, 
to all workers, agricultural, industrial or otherwise.work a living wage, con- 
ditions of work ensuring a decent standard of life and full enjoyment of 
leisure and social and cultural opportunities and, in particular, the State 
shall endeavour to promote cottage industries on an individual or coopera- 
tive basis in rural areas. 

44. Uniform civil code for the citizens.— The State shall endeavour 
to secure for the citizens a uniform civil code throughout the territory 
of India. 

45. Provision for free and compulsory education for children — The 
State shall endeavrur to provide, within a period of ten years from the com- 
mencement of this Constitution, Jor free and compulsory education for all 
children until they complete the age of fourteen years. 

46. Promotion of educational and economic interests of Scheduled 
Castes, Scheduled Tribes and other weaker seclions.— The State shall pro- 
mote wiih special cate the educational and economic interests of the weaker 
sections of the people, and, in particular, of the Scheduled Castes and the 
Scheduled Tribes, and shall protect them from social injustice and all forms 
of exploitation. 

47. Duty of (he State to raise the level of nutrition and the standard 
of living itad to improve public health. — ^The State shall regard the rais- 
ing of the level oi nutrition and the standard of hving of its people and 
the improvement of public health as among its primary duties and, in 
particular, the State shall endeavour to bring about prohibition of the con- 
sumption except for medicinal purposes of intoxicating drinks and of drugs 
which are injurious to health. 

4S. Or^nisation of agriculture and animal husbandry. — The State 
shall endeavour to organise agriculture and animal husbandry on mordern 
and scientific lines and shall, in partlcul^, take steps for preserving and 
improving the breeds, and prohibiting the slaughter, of cows and other 
milch and- draught cattle. 

49. Protection of monuments and places and objects of national 

importance.— It be the obUgation of the State to protect every 

monument or place or object of ailisUc or historic interest, declared by or 
under law made by Parliament to be of national importance, from spo- 
liation, disfigurement, destruction, removal, disposal or export, as the 
case may l«.- 

50. Separation of judiciary from executive.— The State shall take 

steps to separate the judiciary from the executive in the public services of 
the State. . 

51. Promotio.. of international peace .and security. — The State 
shall endeavour to 

(a) promote international peace and secnrlty ; 

(b) maintain just and honourable relations betreeo natrons ; _ 

(c) foster respect for inltmatJonal law and rieaty obligations 
in the dealings of organised peoples with one another ; 
and 

(d) encourage settlements of international disputes by arbitra- 
tion ; 
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matters referred to in sub-clanse (i) of clause fa) or protiding 
for punishment for any act referred to in sub-clause- ■ 

(li) ^ of that clause shall, subject to the the terms thereof ^ 
any adaptations and modifications that may be made therein 
under article 372, contmue m force until altered or repealed 
or amended by Parliament. , , 

Exi>lanaUon.—ln this article, the expression "law in force has me 
same meaning as in article 372. 

PART IV 

DIRECTIVE PRIKCIPLES OF STATE POLICY 


36. Definition — In this Part, unless the context otherwise requires 
"the State" has the same meaning as in Part III. 

37. Application of the principles contained in this Part —The pro- 
visions contained in this Part shall not be enforceable by any Court, but the 
principles therein laid down are nevertheless fundamental jn the governance 
of the country and it shall be the duty of the Slate to apply these princi- 
ples in making laws. 

38. State to secure a social orderfor the promotion of welfare of 
the people.— The State shall strive to promote the welfare of the people 
by securing and protecting as effectively as it may a social order in which 
justice, social, economic and political, shall inform all the institutions of 
the national life. 


39. Certain ptlnclplea of policy to be followed by the State.— The 
State shall, in particular, direci i(s policy towards securiog. — 

(a) that the citizens, men and women equally, have the right to 
an adequate means of livelihood ; 

(b) that the ownership and control of the material resources of 
the community are so distributed as best to subserve the cim- 
mou good ; 

(c) that the operation of the economic system does not result in 

the concentration of wealth and means of production to the 
common detriment ; % 

(d) that there is equal pay for equal work for both men and 
women : 


(e) that the health and strength of workers, men and women, and 
the tender age of ch-]dr«*n are not abused and that citizens 
are not forced by economic necessity to enter avocations 
unsuited to their age or strength ; 

(f) that childhood and youth are protected against exploitation and 

» against moral and material abandonment, 

40. OrganisaUtn of village panchayats — The State shall take steps 
to organise village panchayats and endow them with such powers and autho- 
rity as may be necessary to enable them to function as units of self 
government, 

41. Right to work, to education and to public assistance in certain 
cases.— The State shaU. within the limits of its economic capacity and 
development, make eifective proviaon for securing the right to work to 
education and to public assistance in cases of unemployment, old age, sick- 
ness Md disablement, and in other cases of undeserved want 

,, 5 ivreiuf and mater- 

securing just and humane 

conditions oj work and for mateniity relief. 
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lerable vota and the voting at such election shall be by secret 
ballot. 

Explanalion.’^ In this article, the expression "population*' m^s the 
population as ascertained at the last preceding census of which the 
relevant figures have been published. 


(b) 


(c) 


56. Term of office of President.— (1) The President shall hold office 
for' a term' of ‘five years from the date on which he enters upon his 
office : 

Provided that— 

' - (a) the President may, by writii^ under his hand addressed 
to the Vice-President, resign his office ; . . v 

the President may, for violation of the Constitution, be 
removed from office by impeachment in the manner provi- 
ded in article 61 ; . . « v- 

the President shall, notwithstanding the expiratian of his 
term, continue to hold office until his successor enters 
upon his office. - _ , , 

(2) Any rgsignation addressed to the Vice-President under 
(a) of the proviso to clause (I) shall forthwith -be communicated by 
bim to the Speaker of the House of the People. ^ 

57. EUgibility for re-eUctioo-— A person who bolds,- or who hw 

held, office as President shall, subjrct to the other provisions of this 
Constitution, be eligible for re-election to that office. . u 

58. Qualifications for election as President.— (1) No person shall be 
eligible for election as President unless he— 

(a) is a citizen of India, 

(b) has completed the age of thirty-five years, and 

- (c) is quaUfied lor election as a member of the House of the 
People. • 

(2) A person! shall not be eligible for election as President if he 
holds any office of profit under the Government of India Of 
Government of 'any State or under any local or other authority subje 
to the control of any of the said Governments. 

E*^iina{»<w.-For the purposes of this article, a pe^n sh^ not. 
be deemed to hold any office of profit by reason only that he is me 
President or Vice-President of the Onion or ffie Governor of any btate 
or is a Minister either for the Union or for any State. 

59/ CondiUoo, of Proid.ol’., offioo.-(l) Tho 

be a member of either House of Parliament or of a House of th Leg 
of any State, and if a member of eiiber House of Parh^f^ or of 
the Legislature of any State be elected President, be sh^be deem^o 
have vacated his seat in that House on the date on which e en P® r 
his office as President. ' - 

(2) The President shaU not hold any other office of prefit. ' ’ 

(3) The President shall be entiUed without 

use of his official residences and shall be’ also entiUed to such emol^mte. 
allowances -and privileges as may be determined fay Parliament by , 

until provision in that behalf is so made, such emoluments, allowance and 
privileges as are specified in the Second Schedule. 

(4) The emoluments and allowance of the President shall not be dimini- 
shed during his term of office. - . • ' 
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PART V 
THE UNION 

Chapixh 1. — The Executive 
The President uni Vice-President 

52. The President of India. — There shall be a President of India. 

53. Executive Power of the Ualon.-CI) The Executive power vf 
the Union ‘hall be vested in Ae President and shall be exercised by him 
either directly or through officers subordinate to him in accordance wiA 
this Constitu'ion. 

(2) Without prejudice to tbe geno-ality of the foregomg provision, 
the supreme command of the Defence Forces of the Union shall be vested 
in the President and the exercise thereof shall be regulated by law. 

^3) Nothing in this article shall — 

(a') Bedremedto transfer to the President any functions con- 
fened by any existing law on tbe Government of any 
State or other auAonty ; or 

(b) prevent Parliament fiom conferring by law functions on 
authoities other than Ae President. 

54. Election of President — The President shall be elected by the 
members of an electotal college consisting of— 

(a) tbe elected members of both Houses of Pailiament ; and 

(b) the elected members of the Legislative Assemblira of Ae 

States. 

55. Manser of election of President — (t) As far as practicable, 
there shall be uniiormity in the scale of representation of the d'fierent 
States at tbe election of Ae President. 

(2J For the purpose ol secoring such uniiormity among the States ' 
itiler se as well as parity between the htales as a whole ard the Union, 
the number of votes which each elected member of Pariidment and of 
the Legislative Asserob'y of each State is entitled to cast at such elec- 
ticn shall be determined in the iollowing manner 

(a) every elected member of the Legislative Assembly of a 
State shall have as many votes as Acre ari* multiples of 
one thousand in Ae quotient obtained by dividing- the 
• populate of the State by Ae total number ol the eleo 
. ted members ol the Assembly ; 

A) if, 'after taking Ae smd multiples of one tho'isand, • the' 
remainder is not less, than five. hunAed then Ae vote 
of each member referred to in. sub-clause (a) shall be fur- 
ther increased by one ; ^ 


(c)' each elected member of either House of Parliament shall 
have such number ofvotes as may be obtained bydivd-’ 
ding the total .number of votes assigned to the members 
of- Ae Legislative Assemblies of the States under 'ub- 
clauses (a) and (b) by the total number of the elected 

- - members oi both Houses. ol Pari, ament, fractions exceed- 

ing one-half being counted as one and oAer fractions 
• _ . - - being disregarded. 

U '"’..I?''..''"''™..”'’';' b'ield in accordanc with 

the 5} stem of proportional representafton by mrans of the single tans- 
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Icrable vote. 3nd ihe voting at soch ejection sbali be by secret 
ballot. 

Expianaiion.-' In this article, the expression "population*' means the 
population as ascertained at the last preceding census of which the 
relevant figures have been published. 

56. Term of office of President. — (1) The President shall hold ofBce 

fw' a term- of 'five years from the date on which he enters upon his 
office : _ _ 

Provided that— 

(a) the President may. by writing under his hand addressed 

to the Vice-ftesidenf, resign his office ; 

(b) the President may, for violation of the Constitution, be 

removed from office by impeachment in the manner provi- 
ded in article 6! ; 

(c) the President shall, notwithstanding the expiratian of his 

, term, continue to hold office until his successor enters 

upon his office. . - . , . 

(2) Aay lysignation addressed to the Vice-President under clause, 
{a) of the proviso to clause (tj shall forthwitb.be communicated by 
him to the Speaker of the House of the People. 

57. Eligibility for re-elecUoo.— A person who holds. -or who has 
held, office as President shall, subjrct to the other provisions of this 
Constitution, ^ eligible for re-election to that office. 

58. Qualifications foe election as President.— (1) Ko person shall be 
eligible for election as President unless be— 

(a) is a citizen of India. 

(b) has completed the age of thirty-five years, and 

- (c) is qualified. for election as a member of the House of the 
People. • 

(2) A person^ shall not be eligible for election as President if he 
holds any office of profit under the Govenunent of India or the 
Government of 'any State or under any local or other authority subject 
to the control of any of the said Governments. 

Explanation. — For the purposes of this article, a person shall not. 
be deemed to hold any office of profit by reason only that he is the 
President or Vice-President of the Union or the Governor of any State 
or is a Minister either for the Union or for any State, 

59. Conditions of President’s office.— (1) The president shall not 
be a member of either House of Parliament or of a House of the Legislature , 
of any State, and if a member of either House of Parliament or of a House of 
the Legislature of any State be elected President, he shall be deemed to 
have vacated bis seat in that Hoose on the date on which he enters upon . 
his office as President. 

(2) The President shall not hold any other office of profit. ' ^ 

(3) The President shall be entitled without payment of rent to the 
use of bis official residences and shall he also entitled to such eoiohimests 
allowances -and privileges as may be determined by Parliament by la;^ 
until provision in that behalf is so ' made, such emoluments, allowance and 
privileges as are specified in the Second Sdiedole, 

(4) The emoluments and allowance of the President shall not be 
shed during his term of office. 
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60 Oath or affirmation by the President. -Eveiy 
every person acting as President or discharging the functions of the 

den7sLll before entering upon his office, make and subscribe m the p 

ncrof the Cbeif Justice of India or. in his absence, the seriior most Judge 
Supreme Court available, an oath or affirmaUon in the following form, 

is to say— swear in the name of God 

••I, A. B,. 

solemnly affirm 

that I will faithfully execute the 
President (or discharge the functions of the 
President) ol India and will to the best ot 
my ability preserve, protect and defend the 
Constitution and the law' and that 1 will df * 
vote my self to the service and well-being 
of the people of India," 

61 Procedure for impeachment of the President.— {!) When a 
President is to be impeached for violation of the Constitution, the charge 
shall be preferred by either House of Parliament. 

(2) No such charge shall be preferred unless— , 

(a) the proposal to prefer such charge is contained in a lesolution 

which has been moved after at least fourteen days notice 
in writing signed by not less than one fourth of the totu 
number of members of the House has been given of their 
intention to move the resolution, and 

(b) such resolution has been passed by a majonty of not less than 

two-thirds ol the total membership of the House. 

(3) When a charge has been so pteierred by either House of Parlia- 
ment the other House shall investigate the charge or cause the charge to 
be investigated and the President shall have the tight to appear and to be 
represented at such investigation. 

{4) If as a result of the investigation a resolution is passed by a majo- 
lity of not less than two-third of the total membership of the House by 
which the charge was investigated or caused to be investigated, declaring 
that the charge preferred against the President has been sustained; such 
n solution ^all have the efiect of removing the President from his office as 
from the date on which the resolution is so passed. 

62. Time of bolding electioo to fillvacancy in the office of Presi- 
dent and the term of office of person elected to fill cas..al vacancy. — 

; (1) An election to fillA vacancy catBcd by the expiration of the term 

of office of President shall be completed before the expiration of the- 
term. 

(2) An election to fill a vacancy in the office of P.esident occurring - 
byrea^nof his death, resignation or removal or otherwise shall be held as 
soon as possible after, and in no case later than six months from, the date 
of oaartence of the vacancy; and the person elected fo fill the vacai cy shall- 
subject to the provisions of article 56,lK-jentitUd to hold office for the full 
terms of five years from the date on Which he enters upon his office. 

63. The Vice-PxesWeilt cf India. — There shall be a Vice-President- 

of India. . 

64. The V.ce-President to be ex-c^cio Chairman of the Council of 
SUles.— The Vice-President shall be ex-officio Chairman of the Council of 
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StatPS and shall not hold any Other office of profit : _ * 

Provided thatduring any fperiod when the Vice-President acts as 
President or discharges the functions of the President under article 65, he 
shall not i erform the duties of the office of Chairman of the Council of 
states under article 97. 

65 The Vice-President to act as President or to discharge his fun- 
ctions during casual vacancies in the office, or during the absence of 
President'— (n In the event of the occurrence of any vacancy in the 
office of the Pr«ident by reason of his death resignation or removal, or 
otherwise the Vice-President shall act as President until the date on-which 
a new President elected in accordance with the provisions of this Chapter 
to fill such vacancy enters upon his office. ^ 

f2l When the President is unable to discharge his functions owing to 
absenci, illness or any other cause, the Vice-President shall discharge his 
functions until the dale on which the President resumes his duties. ^ 

f31 the Vice-President shall, during, and m reyiect of, the period . 
while he is so acting as. or discharging the functions P«sident. have all. 
the powers and ' immunities of the President anl be . entitl^ to such emo- 
luments. allowances and privileges ^ may be determined bparliament by 
law and until provision in that behalf *8 ^ made, such emoluments, alloff- 
ances and privileges as are specified m the Second Schedule." 

65 Electioa of Vice-Presldenc— (!) The Vice-Prerident shall be’ 
elected bv the merabir of an electoral college consisting of, the members 
of both Houses of Parliament in accordance with the system of proportiea- 
al representation bv means of the single transferable vote aad the voting 
at su^ election shaU be by secret ballot. 

f21 The Vice-President sh 11 not be a member of either House of Par- 
liammt or of a House of the Legislature of any State, and if a member of 
eithe’r House of Pafliiment or of a House of the Legislature of any State be 

elected Vice-President he shall be deemed to have vacated his seat ia tiijf 

Hou«ie on the date on which he emets upon his office as Vice-Presideaf. 

(3} No person shall be eligible for election as Vice-Presideat uaie,i 
he — 
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(b) a Vice-President may be removed from his office by a resolu* 

tion of the Council of States passed by the majontyol all 
the then members of the Council and agreed to by the House 
of the People; hut no resolution for the purpose of this 
se shall be moved unless at least fourteen day's notice has 
been given of the intention to move the resolution; 

(c) a Vice-President shall, notwithstanding the expiration oi his 

■ term, continue to hold office until his successor enters upon 
his office. 

68. Time of holding election to fill vacancy in the office of Vice- 
President and the term of office of person elected to fill casual vacancy. 

An election to fill a vacancy caused by the expiration of the term 
of office ol Vice-President shall be completed before the expiration of the 
term. 

(2) An election to fill a vacancy in the office of Vice-President occu- 
rring by reason of his death, resignation or removal, or otherwise shall be 
held as soon as possible alter the occurrence of the vacancy, and the person 
elected to fill the vacancy shall, sut)ecttolhe provisions of article 67, be 
enUtied to hold office for the lull term ol five years from the date on which 
he enters upon bis office. 

69. Oath or affirmation by the Vice-President. —Every Vice-Presi- 
dent shall, before entering upon bis office, make and subscribe before the 
Resident, or some person appointed in that behalf by him, an oath or affirm- 
ation in the following form, that is to say — 

swear in the name of God 
“I, A. B., do — 

solemnly affirm 

that I wiU bear true faith and allegiance to the Constitution 
of India as by law established and that I will faithfully 
discharge the duly upon which 1 am about to enter.” 

70. Discharge of President’s fuDctious in other contingencies,— 

Parliament may make such provision as it thinks fit for the discharge of 
the functions of the President m any contingency not provided for in this 
Chapter. , 

71. Matters relating (o or connected with the election of a Preside- 
nt or Vice-President.— (I) All doubts and disputes arising out of or in 
connection with the election of a President, or Vice-President shall be in- 
quired into and decided by the Supreme Court whose decision shall be 
final. 

(2) If the election of a person as President or Vice-President is 
declared void by the Supreme Court, acts done by him in the exercise and 
performance ol'the pmvers and duties of -the office of President or Vice- 
PstsVitT.t, as the case may ba, tynoibeloie \he date of the decision oitbe 
Supreme Court shall not be invalidated by reason of that declaration. 

(3) Subject to the provisions of this Constitution, Parliament may by 
law regulate any matter relating to or connected with the election of a 
President or Vice-President. 
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> 72. Power of President to grant pardons, etc., and to suspend, re- 

mit or commute sentences in certain cases. — (1) The President shall 
have the power to grant pardons, reprieve, respites or remissions of puni- 
shment or to suspend, remit or commute the sentence of any person con- 
victed of any offence— 

(a; in all cases where the punishment or sentence is by a Court 
Martial; ‘ 

(b) in all cases where the punishment or sentence for an oSence 

' against any law relating to a matter to which the executive 

power of the Union extends; 

(c) in all cases where the sentence is a sentence of death. 

(2) Nothing in snb-cUuse (c) of clause (1) shall efiect the power con- 
ferred by law on any ofBcer of the Armed Forces of the Union to suspend, 
remit or commute a sentence passed by a Court MartiaL 
< (3) Nothing in sub-clause (c) of clause (I) shall affect the p iwer to 

suspend, remit or commute a sentence of death exercisable by Governor 
of a State u'ider any law for the time being in force. 

73. Extent ofexcutive power ofthe Union. — (1) Subject totbe 
provisions of this Constitution tbeexcutive power of the Union shall ex- 
tend— 

(a) to the matters with respect to which Parliament has power to 
make laws; and 

(b} to the e.\cercise of rights, authority and jurisdictloo as are 
t exercisable by the Government of India by virtue of any treaty 

or agreement; 

Provided that the executive power referred to in sub-clause (a) shall 
not, save as expressly provided in this Constitution or in any lawm^eby 
Parliament, extend In any State to matters with respect to which the 
Legislature of the State has also power to make laws. 

' (2) Until otherwise provided by Parliament, a State and any officer or 

authority of a State may, notwithstandiog anything in this article, continue 
to exercise in matters with respect to which Pailiament has power to make 
laws for that State such executive power or functions as the State or officer 
or authority thereof could exercise immediately before the commencement 
of this Constitution. 

Council of MinisUts ' 

74. Council of Ministers to aid and advise President.— (1) There shall 
be a Council of Ministers with the Prime Minister at the head to aid and 
advise the President in the exercise of bis functions.* 

(2) The question whether any, and if so what, advice was tendered by 
Slinisters to the President shall not be inquired into in any court. 

75. Other provisions as to Ministers. — fl) The Prime Minister shall be 

appointed by the President and the other Ministers shall be appointed by 
the President on the advice of the Prime Minister. ' 

(2) The Ministers shall hold office during the pleasure of the Presi- 
dent. 

,'3} The Council of Ministers shall be collectively responsible to the 
House of the People. _ . • . • ' 

' ' (4) Before a ,Mimster enters upcm his office, the President shall admi- 
nister to him the oaths of office and of secrecy according to the forms set 
out for the purpose in the Third Sche**”’". 
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(5) A Minister who (or any period of siji consecutive moiiths is Mj 

a neiuber of either House of Patliament shall at the eapiration 01 that 
period cease to be a Minister. . . u n-rKa. 

(6) The salaries and allowances of Miojsters shall be such as 

ment may from time to time by law dctentiine and. until Parliament so 
determines, shall be as specified in the Second Schedule. 


The Allcmey-Cenerai /or India 

76. Attorney General for India.— (I) The President shall ap^ml 
a person who is qualified to be appointed a Judge of the Supreme tour 
to be Attorney-General for India. 

12) It shall be the duty oJ the Altoiney-Geuetal to give advice to the 

Government of India upon such legal matters, and to perform such other 
duties of a legal character, as may from time to time be referred or a 5 signe«J 
to him by the President, and to discharge .the functions conferred on him by 
or under this Constitution or any other law for the time being in force. 

(3) In the performance of bis duties the Attorney-General shall have 
right of audience in ail courts in the tenitoty of India. 

(4) The Attorney-General shall hold office during the pleasure of 
the President, and shall receive such remuneration a* the President may 
detenniiie. 

Conduct of CoKtnment Buiinta 


77. Cot}duct of business of the Government of India— (1) All 
executive action of the Government of India shall be expressed to be 
taken in the name of the President. 

(2) Orders and other instraments made and executed in the name of 
of the President shall be authenticated in such manner as may be sp'ci* 
fied in rules to be made by the President and the validity of an order 
or instrument which is so authenticated shall not be called in question on 
the ground that it is not an order or instrument made or executed by the 
President. 

(3) The President shall make rules for the more convenient transaction 
of the business of the Government of India, and for the allocation among 
Ministers of the said business. 


78. Duties of Prime Minister as respects the fumishing of in- 
formation to the President, etc.— Tt shall be the duty of the Prime Jlinis- 
ter — 

(a) to communicate to the President all decisions of the Coun- 

cil of Ministers relating to the administration of the affairs 
of the Union and proposals for legislation; 

(b) to furnish such information relating to the administration of 

the affairs of the Union and proposals lot legislation as the 
President may call for ; and 

(c) i! the President so requites, to'submit for the consideration 

of the Council of Ministers any matter on which a decision 
has been considered by the Council. 

Central 


79. Constitution of Parliament— There shall be a Parliament for 
the Union which shall consist of the President and two Houses to be known 
respectively as the Council of States and the House of the People. 
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80. Composition of the Council of States.— (1) The Council of 
States shall consist of- 

^a) twelve members to be nominoted by the President in accor- 
dance with the provisions of clause (3); and 
, (b) not more than two hundred and thirty eight representatives 
of the States and of the Union territories. 

(2) ,The allocation of seats in the Council of States to be filled by 
representatives of the States and of the Union territories shall be in accor- 
dance with the provisions in that behalf contained in the Fourth Schedule. 

(3l The members to be nominated by the President under sub-clause 
(a) of clause (1) shall consist of persons having special knowledge or prac- 
tical experience in respect of such matter as the following, namely : — 

Literature, science, art and social servide. 

(4) The representatives of each State in the Council of States 
shall be elected by the elecjed members of the Legislative A'^embly of 
the State in accordance with the system of proportional representarion 
by means of the single transferable vote. 

(5) The representatives of the Union territories in the Council of 
States shall be chosen in such manner as Parliament may by law prescribe. 

81. Composition of the House of the Peoplel — (1) Subject to the 
povisions of article 331. the House of the People shall consist of— 

(a) sot more than five' hundred members chosen by direct election 

from territorial constituencies in the States, and 
(b) npt more than twenty-five members to represent the Union 
territories, chosen in such manner as Parliament may by taw 
provide. 

(2) For the purposes of sub-clause (a) of clause (1),-* 

(a) there shall be allotted to each State a number of seats in the 
House of the People in such tnanoer that the ratio between 
that number and population of the State is, so far as pra- 
cticable, the same for all States; and 

(b) each State shall be divided into territorial constituencies in such 
manner that the ratio between the population of each constituency and the 
number of seats alloted to it is, so far as practicable, the same throughout- 
t he State. 

(3) In this article, the expression “population*’ means the population 
as ascertained at the last preceding census of which the relevant figures have 
been published. , 

82. Readjustment after each census Upon the completion: of each 

census, the allocation of seats in the House of the People to the States and 
the division of each State into territorial constituencies shall ..be readjusted 
by such authority and in such manner as Parliament may by law determine : 

Provided that such readjustment shall not afiect representation in the 
House of the People until the dissolution of the then existing House. 

83. Duration of Houses of Parliament.— (l)The -Council of States 
shall not be subject to dissolution, but as nearly as possible one-third of the 
members there of shall retire as soon as may be on the expiration of every 
second year in the accordance with the prorisions made in that behalf by. 
Parliament by law. 

(2) The House of the People, unless soop-— dissolved, shall continue for 
five years from the date appoint^ to its and no longer and the 
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expiration of the said period of five j-ear shall operate as a dissolution of Ih? 

^°'^Provided that the said period may, while a Proclamation of Emergency 
is m operation, be extended by Parliament bv law for a period not excceOing 
one year at a time and not extending in any case beyond a period oi su 
monibs after the proclamation has ceased to operate. 

04 fno mf^mbenhtp of Parliament- person shall 

j w.. .......... — — . -I scat in Parliament unless be:— * 

is a citizen ol India, and makes and subscribes before some 
person authorized in that beha'f by the Election Commission 
an oath or affirmation according to the form set out for tn 
purpose in the Third Schedule; 

is, in the case ol a sca» in the Council of States, not less 
than thirty years of age and, in the cese of a seat in t le 
House ol the People, not less than twenty-five years ol 
age; and 

possesses such other qualifications as may be prescribed 
in that behalf by or under any law made by Parliament. 


net be qualified to be chosen to fill i 


(b) 


(c) 


85. Sessions of Parliaraeol. prorogation and dis-solutioo. (I) The 
President shall fcom time to time summon each House oi Parliament to 
meet at such time and place as he thinks fit, but six months shall not 
inletveoe between iu last sitting in one session and the date appointed 
for its first sitting in the next session. 

(2) The President may from time to time- 
fa) preregue the Houses or either House; 

(b) dissolve the House of the People 
86. night of President to address and send messages to Houses. 
(1) Tbe President may address cither House ol Parliament or both Houses 
assembled together, and for that purpose require the attendance of 
members. 


(2) The President may send messages to either House of Parlia- 
ment, whether with respect to a Bill then pending m Parliament or othet- 
. wise, and a House to whicliany message is so sent shall with all con- 
venient despatch consider any matter required by the message to be 
taken into consideration. 


87. Special address by the Preudeot. (1) At the commencement 
ol the first session after each general election to the House of the 
People and at the commencement ol the first session of each year the 
President shall address both Houses ol Parliament assembled together 
and inform parliament of tbe causes oi Us summons. 

(2) Provision shall be made by the rules regulating the procedure 
ol either House for the allotment ol time for discussion of the matters 
referred to in such address. 

'' 88. Rigbu of Ministers and Attorney-General as respects Houses. 
Eve-y Minister and the Attorney-General of India shall have the right to 
speak m. and otherwise to take part in the proceedings of. either House, 
any joint sitting of the Houses, and any committee of Parliament of 
which he may be named a member, but shall not by virtue of this article 
be entitled to vote. • 
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O^cen of Parliament 

89. The Chairman and Deputy CbaLrmin of the Council of 
States. (1) The Vice-President of India shall be ex-officio Chairman of 
the Council of States. 

(2) The Council of States shall, as soon as may be, choose a 
member of the Council to be Deputy Chairman thereof and. so often as 
the office of Deputy Chairman becomes vacant, the Council shall 
choose another member to be Deputy Chairman thereof. 

90 Vacation and resignation of, and removal from, the office of 
Deputy Chairman. A member holding office as Deputy Chairman of 
the Council of States-— 

(a) shall vacate his ofiice if be ceases to be a member of the 
Council; 

(b) may at any time, by writing under his band addressed to 
the Chairman, resign his office and 

(c) may be removed from his office by a resolution of the 
Council ’ passed by a majority of all the then members of 
the Council : 

Provided that no resolution for the purpose of clause (e) shall be 
moved unless at least fourteen days’ notice has been given of the 
intention to move the resolution. ' ’ 

91. Power of the Deputy Chairman or other person to perform 
the duties of the office of. or to act as, Chairman. (1) While' the 
office of Chairman is vacant, or' during any 'period when the Vice- 
President is acting as, or discharging the functions of President, the 
duties of the office shall be perform^ by the Deputy Chairman, or, if 
the office of Deputy Chainnan is also vacant, by such member of the 
Council of States as the President may appoint for the purpose. 

(2)' During the absence of the' Chairman from any sitting' of the 
Council of States the Deputy Chairman, or, if he Is also absent, such 
person as may be determined by the' rules ol procedure of the Council, 
or, may be detennined by the Council, shall act as Chairman. 

92. The Chairman or the Deputy Chairman not to preside while 

a resolution for his removal from office is under consideration. 
(1) At any sitting of the Conncul' of ' States, while any resolution for 
the removal of the Vice-President from bis office is under consideration 
the Chairman, or while any resolu'ton for the removal of the Deputy 
Chairman from his office is under consideration, the Deputy Chairman, 
shall not, though be is present, preside^ and the provisions of clause (2) 
ol article shall apply in relation to every such sitting as they apply in 
relation to a sitting from which tbe Chairman, or, as the case maybe, the 
Deputy Chairman, is absent. •’ 

(2) The Chairman shall have the right to speak in, and otherwise 
to take part in the proceedings of, the Council of States while any 
resjlution for the removal of the Vice-President from bis office is under 
consideration in the Council, but, notwithstanding any^ing in article 
100, diall not be entitled to vole at all on such resolution or on any 
other matter during 'such proceedings. 

93. The Speaker and Deputy Speaker of the House of the 
People. The* House of tbe People sball. as soon as may be, choose two 
members of the House to be respectively Speaker and Deputy Speaker 
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thereof and, so often as the office of Speaker or Deputy Speaker be- 
comes vacant, the House shall choose anothar member to be Speaker or 
Deputy Spetker, as the case may be, 

94. Vacation and resignation of and removal from, the offices of 
Speaker and Deputy Speaker. A member holding office as Speaker or 
Deputy Speaker of the House of the People— 

(a) shall vacate his office if he ceases to be a member or tiie 
House of the People; 


lb) may at any time, by writing under bis hand addressed, if 
such member the Speaker, to the Deputy Speaker, and 
if such member is the Deputy Speaker, to tlie Speaker, 
resign his office; and 

{c) may be removed from bis o/ficc by a resolution of the 
House of the People passed by a majority of all the then 
members of the House: 

Provided that no resolution lor the purpose of clause (c) shall be 
moved unless at least fourteen days notice has been given of the inten- 
tion to move the resolution : 

Provided further that whenever the House of the Pccpl.* is dusolved 
the Speaker shall not vacate bis office until immediately before the first 
meeting of the House of the People after the dissolution. 

95. Power of the Deputy Speaker or other person to perform (be 
duties of the office of. orto act aa, Speaker.->(1 1 While the office of 
Speakerjis vacant, the duties of the oSce slull be performed by the Deputy 
Speyer or, if the office of Deputy Sp-aker is also vacant, by such member 
of the House of the People as the President roiy appoint for the purpose. 

(2) During the abtence of the Speaker from any sitting of the House 
of the people the Drputy Speaker or. if be is also absent, such person as may 
be determined by the rules of procedure of the House, or if no such person 
is present, such other person as may be determined by the House, shall act 
as Speaker. 


96, The Speaker or .the .Deputy Speaker not to preside wUle a 
resolution far his removal from office is under consideration. — (l)Ataay 
sitting of the House of the People, while any resolution for the removal of 
the Speaker froru his office is under cousideiatton, the Speaker, or while any 
resolution for the removal of the Deputy Speaker from his office is under 
considjration, the Deputy Speaker, shall not, though he is present, preside, 
and the provisions of clause (2) of article 9S shall apply in relation 'to every 
such sitting as they apply in relation to a sitting from which the Speaker or, 
as the case may be, the Deputy Speaker, is absent. 

(2) The Speaker shall have the nght to speak in, and otherwise to take 
part in the proceedings of, the House of the People while any resolution for 
his removal from office is under consideration in the House and shall, 
notwithstanding anything in article 100, be entitled to vote only in the first 
instance on su^ resolution or on any other matter during such proceedings 
but not in tbe case of an, equably of rvtes. 

97. Salaries and allowances of the Chairinan and Deputy Chairman' • 
and the Speaker and Deputy, Speaker.— There .shalL be paid to the 
Chairman and the Deputy Cbairmu of the Council, of States and to the 
Speaker and to the Deputy Speaker of the House of the People,' such salaries 
and allowances as may be tespectivdy fixed by Parliament by law and. until 
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provision in that behalf is so made, such salaries and allowances as are 
specided in the Second Schedule. 

98. Secretariat of Parliament. — (1) Each House of Parliament shall 
have a seperale secretarial staff : 

Provided that nothing in this clause shall be construed as preventing 
-the creation of posts common to both Houses of Parliament. 

(2) Parliament may by law regulate the recruitment, and the conditions 
of ser^'ice of persons appointed, to the secretarial staff of either House 
of Parliament. 

(3) Until provision is made by Parliament under clause (2), the 
President may, after consultation with the Speaker of the House of the 
People or the Chairman of the Council of States, as the case may be make 
rules regulating the recruitment, and the conditions of service of persons 
appointed, to the secretarial staff of the House of the People or the 
Council of States and any rules so made shall have effect subject to the 
provisions of any law made under the said clause. 

Conduct of Business 

99. Oath or affirmatioa by members. — Every member of either 
House of Parliament shall, before taking bis seat, mak^ and subscribe 
before the President, or some person appointed in that behalf by him, an 
oath or affirmation according to the form set out for the purpose in the 
Third Schedule. 

100. Voting in Houses, power of Houses to act aotwitbstanding 
vacancies and quorum->(l) Save as otherwise provided in this Constitu> 
tinn, all questions at any sitting of either House or joint sitting of the 
Houses shall be determined by a majority of votes of the members present 
and voting, other than the Speaker or person acting as Chairman or 
Speaker. 

The Chairman or Speaker, or person acting as such, shall not vote 
in the first Instance, but shall have and exercise a casting vote in the case 
of an equality of votes. 

12) Either House of Parliament shall have power to act notwith- 
standing any vacancy in the membership thereof, and. any proceedings 
in Parliament shall be valid notwithstanding that it is discovered subsequ- 
ently that some person who was not entitled so to do sat or voted or other- 
wise took part in the proceedings. , < ' 

(3) Until Parliament by law otherwise provides, the quorum to cons- 
titute a meeting of either House of Paxlinnent shall be one tenth of the 
total number of members of the House. 

{•!) II at any tiiaedaringa aectingofa House there is no quorum, 
it shall be the duty of the Chairman or Speaker, or pei^n acting as such, 
either to adjourn the House or Id suspend the meeting until there is a 
quorum, _ ' 

Disqualf/ieation of SJemhtrs 

101. Vacation of seaU. — (1) Ho person shall be a member of both 
Houses of Parliament and provision shall be made by Parliament by law 
for the vacation by a person who js cboosen a member of both Houses of 
his seat in one House or the other. 

(2) No person shall be a member both of Parliament and of a House 
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n{ the Legislature of a S'ate, and if a person is chosen a member 
both of Parliament and of a House of the Legislature of a State, then at 
the expiration of such period as may be specified in rules made by the 
President, that person's seat in Parliament shall become vacant, unless tie 
has previously resigmd his seat in the Legislature of the State. 

(3) If a member of either House of Parliament — _ 

(a) becomes subject to any of the disqualifications mentioned m 
clause (1) of article 102, or 

(b) resigns his seat by writing under his hand addressed to the 
Chaiiman or the Speaker as the case may be, 

his seat shall thereupon become vacant. 

(4) li lor a period ofsbdy days a member of either House of Parlia- 
ment is without permission of the House absent from all meetings thereof, 
the House may declare his seat vacant ; 

Provided that in computing the said period of sixty days no account 
shall be taken of any period during which the House in prorogued or is 
adjourned for more than four consecutive days. 

102. Disqualifications for membership.— (1) A person shall be 
disqualified for being chosen as. and for being, a member of either House 
of Parliament— 

(a) if be holds any office of profit under the Government of India 
or the Government ©1 any S’ate, other than an office declar- 
ed by Parliament by law not to disqualify its holder ; 

(b) if he is of unsound mind and stands so declared by a compe- 
tent Court; 

(cj if be is an undischarged insolvent; 

(d) it he is not a citizen of India, or has voluntarily acquired the 
citizenship of a foreign State, or is under any acknowledgment 
of allegiance or adherence to a foreign State; 

(e) if be is so disqualified by or under any law made by Parlia- 
ment. 

(2) For the purposes of this article a person shall not be deemed to 
hold an office of profit under the Government of India or the Government 
of any State by reason only that he b a ^linister either for the Union or 
for such State. 

103. Decision on questions as (o disqualifications of members.— (I) 
If any question arises as to whether a member of either House of Patlia- 
meut has become subject to any of the disqualifications mentioned in clause 
(1) of article 102, the question shall be referred for the decision of the 
President and his decision shall be final. 


^21 Before giving any decision on any such question, the President 
shall obtain the opinion of the E ection Com.-nission aud ^all act accor- 
ding to such opinion. 


104. Penalty for sitting and voting before making oath or affirma- 
tion under article 99 or when not qualified or when disqualified.— If a 
person s.ts or votes as a member of dther House of Parliament before he 
has complied with the requirments or article 99, or when he knows that he 
IS riot qualified or that heis disqualified for membership thtreof, or that 
he IS prohibited from so doing by the provisions of any law made by Par- 
liament. he shall be hable m respect of each day on which he so sists or votes 
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to a penalty oi a five huadied rupees to be lecoveied as a debt due to the 
Union. 

Powers, Privileges and immunities of Parliament and its Members 

105. Powers, privileges, etc., of the House of Parliament and of 
the members and committees thereof.— (I) Subject to the provisions of 
this Constitution and to the rules and standing orders regulating the procedure 
of Parliament, there shall be freedom of speet^ in Pariiament. 

(2) No member of Parliament shall be liable to any proceeding in any 
court in respect of anything said or any vote given by him in Parliament 
or any committee thereof, and no pers^a shall be so liable in respect of the 
publication by or under the authority of either House of Parliament of any 
report, paper, votes or proceedings. 

(3) in other respects, the powers, privileges and immunities of each 
House of Parliament, and of the members and the comnaittces of each House, 
shall be such as may from time to lime be defined by Parliament by law, 
and, until so defined, shall be those of the House of Commons of the Parlia' 
ment of the United Kingdom, and of its members and committees, at the 
commencement of this Constitnlion. 

(4j The provisions of clauses (1). (2) and (3) shall apply in relation to 
persons who by virtue of this Constitution have the right to speak in, and 
otherwise to take part in the prdceedmgs of. a House of Parliament or any 
committee thereof as they apply in relation to membns of Parliament 

106. Salaries and allowances of members Members.of either House 
of Parliament shall be entitled to receive such'salaries and allowances as may 
from time to time be determined by Parliament by law and, until provision 

in that respect is so made, allowances at such rates and upon such 
conditions as were Immediately before the commencement of this Constitu- 
tion applicable in the case of members of the Constituent Assembly of the 
Dominion of India. 

Legislative Protedure 

107. Provisions as to introduction and passing of Bills.— (li Subject 
to the provisions of articles {09 and Il7with respect to hloney nills and 
others financial Bills, a Bill may originate in either House of Parliament. 

(2) Subject to the provisions of articles 1U8 and 109, a Bill shall not be 
deemed to have been passed by the House of Parliameut unless it has been 
agreed to by both Houses, either without ameodment or with such amend- 
ments only as are agreed to by both Houses. 

(3) A Bill pending in Parllameot shall not lapse by reason of the proro- 
gation of the Houses. 

(4) A Bill pending in the Council of States which has not been passed 
by the House of the People shall not lapse on a dissolution of the House of 
the People. 

(5) A Bill which is pending in the House of the People, or which 
having been pass'd by the House of the People is pending in the Council of 
States, shall subject to the Provisions of article 108, lapse on a dissolu- 
tion of the House of the People. 

108. Joint sitting of both Houses in certiao cases.— (1) If after a 
Bill has been passed by one House and transmitted to the other Honse— . 

(a) the Bill is rejected by the other House ; or 

(b) the Houses have finally disagreed as to the amendments to be 

.iiade in the Bill ; or 
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(c) more than six months elapse from the date of the J*! 

the Bill by the other House without the BiU being passed 
by it. 

the President may unless the Bill h^ laps^ by reason of a d's^lution of the 

House of the People, notify to the Houses by message If they are sitting 

by public notification if they are not sitting, his jntenUon to summon tn 
to meet in a joint sitting for the puipcSe of dehbeiatmg and votitng on 
Bill. 


Provided that nothing in this clause shall apply to a money Bill. 

(2) In reckoning any such period of a six months as is referred to i 
clause (1). no account shall be taken of any period during which the iwuse 
referred to in sub-clause (c) ol that clause is prorogued or adjourned lor 
more than four cosecutive days. 

(3) Where the President has under clause (1) notified his intention 
summoning the Houses to meet to a joint sitting, neither House shall pro^ee 
further with the BUI, but the President may at any tirne after the date of nis 
notification summon the Houses to meet in a joint sittiog for the purposes spe- 
cified in the notification and. if he does so, the Houses shall meet aroordingiy- 

(4) If at the joint sitting of the two Houses the Bill, with such amend- 
ments. if any, as ate agreed to in j 'Ini sitting’ is passed by a majority of the 
total number of members of both Houscs*present and voting, it shall be 
deemed for the purposes of this Constitution to have been passed by 
both Houses. 


Provided that at a joint sitting- 

fa) if the BUI, having been passed by one House, has not been 
passed by the other House with amendments and returns 
to the House in which ii origmated no amendment shall be 
proposed to the Bill other than such amendments (if any) 
as are made necessary by the delay in the passage of the 
Bill : 

(b) if the Billhas been sopas'=ed and retninrd, only such amend* 
ments as aforesaid shall be proposed to the Bill and such 
other amendments as are relevant to the matters with respect 
to which the Houses have not agreed ; 

and the decision of the person presiding- as to' the amendments which are 
admissible under this clause ^all be final. > 


(5) A joint sitting may be held liuder this article and a Bill passed 
thereat, notwitbstanding that a dissoluUto of the I^use of the People has 
intervened sir.ee the President notified his intention to summon the House 
to meet therein. 


109. Special procedure in respect of money 'Bills. — (1] A Money 
Bv'l shall not be introduced in the Council of States. 

(2) Alter a Monty Bill has been passed by the House of the People it 
shall be transmitted to the Council of States for its recommendations and 
the Council of States shall within a period of foorfeen days from the date 
of Its receipt of the Bill return the RU to the House of the People with its 
recommendations and the House of the People mav thereupon either accept 
or reject all or any of the recommendation of the Council of States. 

(3) If the House of the People accepts any of the recommendation of 
the Council of States, the Monep Bill shall be deemed to have been passed 
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by both Houses with the amendtnents recommended by the Council of States 
and accepted by the House of the People. 

(4) If the House of the People does not accept any of the recora* 
niendations ' f the Cojacil of States, the Honey Bill shall be deemed to 
^ve been passed by both Houses in the form in which it was passed by the 
House of the People without any of the amendments recommended by the 
Council of the States. 

(5) If a Honey Bill passed by the House of the People and transmitted 
to the Council of States for its recomendations is not returned to the House 
of the People within the said period of fourteen davs, it shall be deemed to 
have been passed by both Houses at the expiration of the said period in the 
form in which it ivm passed by the House of the People. 

120. Definition of “hfooey Bills”.— (I) For the purposes of this 
Chapter, a Bill shall be deemed to be money bill if it contains only provisions 
dealing with all or any of the followiog matters, namely 

{a} the imposition, abolition, remission, alteration or regulation of 
any tax ; 

^b) the regulation of the borrowing of money or the giving of any 
guarantee by the Govenuaeat of India, or the amendment of the 
law with respect to any financial obligations undertaken or to be 
undertaken by tbe Government of India ; 

(c) the custody of tbe Consolidated Fund or tbe Contingency Food 
of India, tbe, payment of moneys into or the withdrawal of 
moneys from any socb Fund ; 

(d) the appropriation of moneys out of the Consolidated Fund of 
India : 

(e) the declaring of any expenditure to be expenditure charged on 
the consolidated Fund of India or the increasing of the amount 
of any such expenditure ; 

(f) the receipt of money on account of tbe .Consolidated Fund of 
India or the public account of India or tbe custody or issue of such 
money or the audit of tbe accounts of the Union or of a State ; or 

(g) any matter incidential to any of Ihe matters specified in suo- 
clauses (a) to (f). 

(2) A Bill shall not be deemed to be a money Bill by reason only that 
it provides for the imposition of fines or other pecuniary penalties, or for Ihe 
demand or payment of fees for licences or fees for services rendered, or by 
reason that it pro^ddcs for the imposition, abolition, remission, alteration or 
regulation of any tax by any local authority or body for local purposes. 

(3) If any question arises whether a Bill is a Money Bill or not, the 

decision ol the BpeaKer ol tne 'House di tne ’f’eop'ie *£nereuu TJuilIiVt: 
final, ' ... 

(4) There shall be endorsed on every Money Bill when i' is transmitt- 
ed to the Council of States under article 109, and when it is presented to 
the President for assent under artide 111, the certificate of the Speaker of 
the House of the People signed by Mm that it U a Mooey Bill. 

111. Assent to Bills. — ^\Vhea a Bill has been passed by the Houses 
of Parliament, it shall be presented to tbe President, and the President 
shall declare either that he assent to the bill or that he withholds assent 
therefrom : 
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Provided that the President may, as soon as possible after the presenta- 
tion to him of a Bill for assent, return ihe Bill if it is not a Money Bill 
to the Houses with a message requesting that tt.ey will reconsider the 
Bill or any specified provisions thereof and, in particular, will consi- 
der the desirability of introducing any such amendments as he may recom- 
mend in his message, and when a Bill is so returned, the Houses shall 
reconsider the Bill accordingly, and if the Bill is passed again by the 
Houses with or without amendment and presented to the President for 
assent, the Fresidf nt shall not withhold assent therefrom. 

Procedure tn Finaneitl d/aUers 


IIZ. Annual financUl sutement — {Ij The^ Pres{d<‘Dt shall in res- 
pect of every financial year cause to be laid before both ih* Houses of 
Parliament a statement of the estimated receipts and expenditure of the 
Government of India for that year, in th-s pait referred to as the ''annual 
financial statement”. 

(2) The estimates of expenditure embodied in the annual financial 
statement shall show separately- 

(a) the sums required to meet expenditure described by this Consti- 
tution as expe- diture charged upon the Consolidated Fund of 
India : and 


(b) the suras required to me*t other expenditute proposed to be 
made from the Consolidated Fund of India, 

and shall ^tioCTish expenditure on revenue account from other expenditure. 
/. The following expenditure shall be expenditure charci'd on the 
Consolidated Fund of India r s 

(a) the emoluments and allowances of the President and other 
expenditure relating to his office ; 

lb) the salaries and allowances of the Chairman and the Deputy 
Chaiiman of ^e^uncil of States and the Speaker and Deptuy 
Speaker of the House of the People ; ^ 

(c) debt chargCT for which the Government of India is liable includ- 

charges and redemption charges, and 
a„dU,fs„v.ce 

(iii| the poisims pmbl. too, in ,„p„, 

, ™ “liichalaoytim^ 

betor, Ihe commracemeoi „1 tb,. Constitution exercised 
,wisd,ct,on loielntioo to any included in a Governor's 
Province of the Dominion of India- oovcmoi 

ZnTcoSroTSbilS’Sffl 
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113. procedure in Parliament wtih respect to estimates. — (1) So 
much of the estimates as relates to expenditure charged upon the Consoli- 
dated Fund of India shall not be submitted to the vote of Parliament, but 
nothing in this clause shall be construed as preventing the discussion in 
either House of' Parliament of any of those estimates, 

(?) So much of the said estimates as relates to other expenditure 
^all be submitted in the form of demands for grants to the House of the 
People, and the House of the People shall have power to assent, or to refuse 
to absent, to any demand, or to assent tc any demand subject to a reduc- 
tion amount specified therein. 

(3) No demand for a grant shall be made except on the recommenda- 
tion of the President. 

114. Appropriation Bills. — (!) As soon as may be after the grants 
under article 113 have been made by the House of the People, there shall 
be introduced a Bill to provide for the appropriation out of the Consoli- 
dated Fund of India of all moneys requited to meet — 

(a) the grants so made by the House of the People ; and 

(b) the expenditure charged on the Consolidated Fund of India 
but not exceeding in any case the amount sbosni in the state- 
ment previously laid before Parliament. 

(2) No amendment shall be proposed to any such Bill in either House 
of Parliament which will have the effect of varying the amount or the altering 
the destination of any grant so made or of varying the amount of any ex- 
penditure charged on the Consolidated Fund of India, and the decision of the 
person presiding as to whether an amendment is inadmissible under this 
clause shall be final. 

(3) Subject to the provisions of article 1)5 and 116. no money shall, be 
withi^awn from the Consolidated Fund of India except under appropria- 
tion made by iaw passed in accordance with the provisions of this, article, 

115. Supplementary, additional or excess grants. — (I) The Presi- 
dent shall 

(a) if the amount authorised by any law made in accordance 
with the provisions of article 1 14 to be expended for a parti- 
cular service for the current financial year is found to be in- 
sufficient for the purposes of that year or when a need has 
arisen duiing the current financial year for supplementary or 
additional expenditure upon some new service not contemp- 
iated in the annual financial statement for that year ; or 

(b) if any money has been spent on any service during a financial 
year in excess of the amount granted for that service and ' for 
that vear ; 

cause to be laid before both the Houses of .Parliament another statement 
showing the estimated amount of that expenditure or cause to be presented 
to the House of the People a demand for such excess, as the case 
may be. 

(2) The provisions of articles 112, 113 and 114 shall have effect in 
relation to any such statement and e^ienditure or demand and also to any 
law to be made authorising the appropriation of moneys out of the Con- 
solidated Fund of India to meet such exenditure of the grant in respect 
of such demand as they have effect in relation to the annual financial 



i92 


COHSTITUTIQH OF INDIA 


Statement and the expenditure mentioned therein or to a demand for a 
Eiantandthe law to be made for the aulborcsafion of appropriation ol 
of moneys out of the Consolidated Fund of India to meet such expeodi- 
lure or grant. 

116 Votes on account, votes of credit and exceptional grants.— (t) 
Notwithstanding anything in the foregoing provisions of this Cfiapter. the 
House of the People shall have power — 

la) to make any grant in advance in respect of the estimated ex- 
penditure for a part of any financial year pending the com- 
plctionof the procedure prescribed in article 1J3 for the 
voting of such grant and the passing of the law in accordance 
with the provistoRsof article IM in relation to that expen- 
diture ; 

(b) to make a grant for meeting an unexpected demand upon 
the resources of India tvhen on account of the magnitude or 
the indeiiniie character of the service the demand cannot be 
stated With the details oidinaiily given jo an annual financial 
statement ; 

(c) to make an exceptional grant which forms no part of the 
current service of any financial year ; 

and Parliament shall have power to authorise by law the withdrawal of 
moneys from the Consolidate Fund of India for the purposes for which 
said grants are made. 

(2.) The provisions of articles 113 and lU shall have effect in relation 
to the making of any grant under clause fl) and to any law to bs made 
under that clause as they has'e effect in relation to Uie making of a grant 
with regard to any expenditure mentioned in the annual financial statemeitc 
and (he faw to be made for the authorisation of appropriation of moneys out 
of the Consolidated Fund ol India to meet such expenditure. 

117. Special provisions aa lofioaacial Bills —(I) Bill or amend- 
ment making provisicn for any of the matters spicibed in sub-clauses (aj 
to (fj of clause fl) of article tfO shall not be introduced or moved except 
on the recommendation of the President and a Bill making such provision 
shall not be introduced in the Council of Slates : 


Provided that no recommendation shall be required under this clause 
for the moving of an amendment making provision for the reduction or 
abolition of any tax. 

(2) A Bill or amendment shall not be deemed to make provision for any 

ot the maUeis aforeraid by reason only that it provides lor the imposition of 
or other pecuniary penalties, or for the demand cr payment of fees for 
licences or fees for services rendered, or by reason that it provides for the 
imposistion, abolition, remission, alteration or regulation of any tax by any 
local authority or body for local purposes. * 

(3) A BiU which, if enacted and brought into operation, would involve 
cx^ndiiure from the Consolidated Fund of India shall not be passed by 

President has recommended to that 

House the consideration of the BiU. 

KFroeeJure Gencraliy 

- - o. — ,-ct to ihepto' 

duie ana tne conduct of its business. 
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(2) Until lules are made under clause 1, the rules of procedure and stand- 
ing orders in force immediately before the commencement of tliis Constitution 
with respect to the Legislature of the Dominion of India shafj have effea in 
relation to Parliament subject to such modi^cations and adaptations as may 
be made therein by the Chairman of the Conucil of States or the Speaker of 
tbe House of the People, as the case may be. 

(3) The President, after consultation whh tbe Chairman of the Council 
of States and the Speaker of the House of the People, may make rules as to 
the procedure with respect to joint sittings of, and communications between 
the two Houses. 

(4) At a joint sitting of the two Houses the Speaker of 'the House of 
the People, or in his absence such person ^as may be determined by rules of 
procedure made under clause (3). shall preside. 

119. Regulation by law of procedure in Parliament in relation to 
financiarbusiness. — Parliament may, for the purpose of the timely comple- 
tion of ifinancial business regulate by law the procedure of, and the conduct 
of business in, each House of Parliament in relation to aiw financial matter 
or to any Bill for the appropriation of moneys out of the Consolidated Fund 
of India, and, if and so far as any provision of any law so made is icconsisr 
tent with any rule made by a House of Parliament under clause (1) of article 
1 18 or with any rule or standing order having effect in relation to Parliament 
under clause (2) of that article, such provision shall prevail, 

120. Language to be used ja Parliament. -(I) N^otwithstanding 
.anything in Fart XVIf, but subject to tbe provisions of article 348. business 
in Parliament shall be transacted in Hindi or in English. 

Provided that the Chairman of the Council of States or Speaker of the 
House of the People, or person acting as suett, as the case may he, may per- 
mit any member who cannot adequately express himself in Hindi or in 
JCoglish to address the House in his mother tongue. . . 

(2) Unless Parliament by law otherwise .provides, this article shall, 
after the expiration of a period ,of fifteen years from the commencement of 
this Constitution, have effect as if the words "or in English" were omitted, 
therefrom. 

121. (Restriction on discussion .in Parliament.— No discussion shall 
take place ia Parliament with respect to the conduct of any Judge of the 
Supreme Court or of a High Court in the discharge of his duties except 
upon a motion for presenting an address to the President praying Tor the 
removal of the Judge, as hereinafter provided. 

122. Court to inquire into proceedings of Parliament. — (I) The 
validity of any proceedings in Parliament shall not be called in question on 
the ground of any alleged irregularity of procedure. 

(2) No officer or member of Parliament in whom powers are vested by 
or under this Constitution for regulating procedure or the conduct of business 
or for maintaining order, in Parliament shall be subject to the | jurisdiction 
of any court in respect of the exercise by him of those powers. 
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(2) An Ordinance promulgated under this article shall have the same 
force and eflecf as an Act of Parliament, but every such Ordinance— 

(a) shall be laid before both Houses of Parliament and shall 

to operate at the expiration of six weeks from the reassernbly ol 
Parliament, or, if before the expiration of that period resolutions 
disapproving it arc passed by both Houses, upon the passing 
of the second of those leMdutions ; and 

S may be withdrawn at any lime by the President. 

Where the Houses of Parliament arc summoned to 
reassemble on diflerent dates, the period ol s*x weeks shall be reckoned from 
the later of those dates for the purposes of this clause. 

(3) Hand solar as an Oidmance under this article makes any pro* 

vision which Parliament would not under this Constitution be competent to 

enact, it ^all be void. 

CnAPTtR IV.— Tut Union JumciAav 
124, Establishment and constUuUoir of Supreme Court.— (1) There 
shall be a Supreme Court ol India consisting ol a Chief Justice of India 
and, until Parliament by law prescribes a larger number, of not more than 
seven other Judges. 

(2) Evvry Judge of the Supreme Court shall be appointed by Ih* 
President by warrant under his hand and seal after consultation with such 
of the Judges ol the Supreme Court and ol the High Courts in the States 
as the President may deem necessary for the purpose and shall hold office 
until he attains the age of sixty-five years : 

Provided that in the case of appointment ol a Judge ether than the 
Chief Justice, theCbitl Justice of India shall alu ays be consulted : 
Providtd further that — 

(a) a Judge may, by writing under his band addressed to the 
President, resign bis ofiice ; 

(b) a Judge may be removed from his office in the manner provided 
in clause (4}. 

(2A) The age of a Judge ol the Supreme Court shall be determined 
by Such authority and in such raauoer as Parliament may by law provide. 
(3) A person shall not be qualified for appointment as a Judge of 

the Supreme Court unless he is a citizen of India and 

(a) has been for at least live years a Judge of a High Court or of 
two or more such Courts in succession ; or 
(b) has been for at least ten years an advocate of a High Court 
or of two or more such Courts in succession ' or 

(c) is in the opinion ol the President, a distin^ished jurist. 
Explanation /.—In this clause "High Courf* means a High Court 
which exercises, or which at any time before the commencement of this 
Constitution exercised, jurisdiction in any part of the territory of India.' ' 
Explanation II . — In computing lor the purpose of this cUuse the period 
during which a person has been an advocate, any period during which 
a, nergoa has held judicial office not inferior to that of a district judge 
alter he became an advocate shall be included. 

(4) A Judge of the Supreme Court shall not be remov“d from his 
o'der of the Preadent passed after an address by each 
a majority of the total membership 
* majonty of not less than two-thirds of the 
deiJt in the and voting has been presented to the Presi- 

bSim 5,1.™,,““ ol rrovedmisbe- 
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(5) Parliament may by law regdate the procedure for the presenta- 
tion of an address and for the investigation and proof of the misbehaviour 
or incapacity of a Jugde under clause (4). 

(6) Every person appointed to be a Judge of the Supreme Court shall, 
before he enters upon his office, make and subscribe before the President 
or some person appointed in that brhalf by him, an oath or affirmation 
according to the form set out for the purpise in the Third Schedule. 

(7) No person who has held office as a Judge of the Supreme Court 
shall plead or act in any court or before any authority within the terri- 
tory of India. 

125. Salaries, etc., of Judges.— (1) There shall be paid to the 
Judges of the Supreme Court sucn salaries as are spcified in the Second 
Schedule. 

(2) Every Judge shall be entitled to such privileges and allowances 
and to such rights in respect of leave of absence and pension as may 
from time to time be determiued by or under law made by Parliament 
and. until so determined, to such privileges, allowances and rights as 
are specified in th? Second Schedule": 

Provided that neither the privileges nor the allowances of a Judge 
nor his rights in respect of leave of absence or pension shall be varied 
to his disadvantage after his appointment. 

126. Appointment of acting Chief Justice.— When the ofSce of Chief 
Justice of India is vacant or when the Chief Justice is, by reason of 
absence or otherwise, unable to perform the duties of his office, the 
duties of the office shall be performed by such ooe of the other Judges 
of the Court as the President may appoint for the purpose. 

127. Appointment of ad hoe Judges.— {])' If at any time, there 
should not be a quorum of the Judges of the Supreme Court a^ilable 
to hold or continue any session of the Court, the Chief Jusi^lce ..of 
India may, with the previous consent of the President, and after con- 
sultation with the Chief Justice of the High Court concerned, request 
in writing the attendance at the sittings of the Court, as an adJtoc 
Judge, for such period as may be necessary, of a Judge of a High 
Court duly qualified for appointment as a Judge of the Supreme Court 
to be designated * by the Chief J'lstice of India. 

(2) It shall be the -duly of the Judge who has, been so designa- 
ted in priority to other duties of bis office, to attend the sittingi of 
the Supreme Court at the time and for the period for which his at- 
tendance is» required, and while so attending he shall have the 
jurisdiction, powers and privileges, and shall discharge the duties, of 
of a Judge of the Supreme Court. 

123. Attendance of retired Judges at sittings of the Supreme 
Court.— Notwithstanding anything m this Chapter, the Chief Justice of 
India may at any time, with the previous consent of the President, 
request any person who has held the office of a Judge of the Supreme 
Court or of the Federal Court or who has held the office of a Judge of 
a High Court and is duly qualified for appointment as a Judge of the 
Supreme Court to sit and act as a Judge of the Supreme Court, and 
every such person so requested shall, while so sitting and acting, be 
entitled to such allowances as the President may by order determine 
and have all the jurisdiction, poweis and privileges of, but shall not 
otherwise be deemed to be a Judge of that Court. 
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Provided that nothing in this article shall be deemed to require 
any such person as aforesaid to sit aad act as a Judge ol that Court un- 
less he consents so to do. 

129. Supreme Court lo be a Court of record.— The Supreme Court 
shall be a Court of record and *aU have all the powers of such a Court 
including the power to punish for contempt of itself. 

130. Seat of Supreme Court.— The Supreme Court shall sit in Delhi 
or in such other place or places, as the Chief Justice of India may, 
with the approval of the President, from time to time, appoint. 

131. Original jurisdiction of the Supreme Court.— Subject to the 
provisions of this Constitution, the Supreme Court shall, to the ex- 
clusion of any other Court, have original jurisdiction in any dispute 

(a) between the Government of India and one or more States ; or 

(b) between the Government of India and any State or States 

on one side and one or more other States on the other ; or 

(c) between two or more States, 

if and in so far as the dispute involves any question {whether of law or 
fact) on which the existence or extent ol a legal right depends ; 

ftnvided that the said jurisdiction shall not extend to a disputv 
arising out of any treaty, agreement, covenant, engagement, Sanaa or, 
other similar instrument which, having been entered into or executed 
before the commencement of this Constitution, continues in operatjon 
alter such commencement, or which provides that the said jurisdiction ’ 
shall aot extend to such a dispute. 

132. Appellate jurisdiction of Supreme Court in appeals from 
High Court in certain caies.— ()} An appeal shall lie to the Supreme 
Court from any judgment, decree or final order of a High Court in 
the ter^ory df India, whether in a civil, criminal or other proceeding, 

If the High Court certifies that the case involves a substantial question 
of 'law as to the 'interpret4tion of this Constitution. 

(2) Where the High Court has refused to give such a certificate 
the Supreme Court may, if dt is satisfied that the case involves a sub- 
stantial question of law as to the interpretation of this Constitution, 
grant Special leave to appeal from such judgment, decree or final order. 

(3) Where such a certificate is given, or such leave is granted, 
any party in the case may appeal to the Supreme Court on the 
ground that any such question as aforesaid has been wrongly decided 
and with the leave of the Supreme Court, on'any other ground. 

Explanation.— Foi the purp^s ol this article, the expression "final ' 
order” includes an order deciding aa issue Which, if decided in favour 
■of the appellant, would be sufficient for tfie fmal disposal of the case. 

•133. Appellate jurisdicUon of Supreme Court in appeals from High 
Courts in regard to civil matter.— {1) An appeal shall lie to the Sup- 
reme Court from any judgment, deaee or final order in a civil proceed- 
dingof a High Court in the territory of India if the High Court errti- 
fies — \ 

(a)^ that the amount or value of the subject matter of the dis- 
pute in the Court ol first instance and still in dispute on 
appeal was and is not less than twenty thousand rupees 
or such other sum as may be specified in that behalf by ' 
. - ^hament by law ; or 

• lb) that the judgment, decree or final order involves directly 
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or indirectly some claim or question respecting property 
of the like amount or value ; or - . 

(c) that the case is a fit one for appeal to the Supreme Court ; 
and, »hete the judgment, decree or final order appealed tom al irms 
the decision of the Couit immediately below in any cM oter ttan a 
case referred to in sub-clause (c). if the High ^urt further certifies that 
the appeal involves some substantial qnestion oflaw. 

(2) Notwithstanding anything in article 132, ^ s^ch 

theSnpieme Court under clause (I) may >“6® 

appeal that a substantial question ol law as to the inteipretation of this 
Constitution has been wrongly decided. ->,,11 .miess- 

(3) Notwithstanding anything m this article no app«l shal unless 
Parliament by law otherwise provides, he to the 

judgment, decree or final order of one Judge of a High • ^ 

134 Aooellale iurisdiclion of Supreme Court iu regard to cnm.nal 
ma.tlra.--nrAn“ lieal shall lie to the ^p.eme ''“onJJ’in h 

final order or seateniTin a criminal proceeding of a High Court in tfie tern 

'°'^°'('af”hl's ™a”p?e'“al‘le”'e^ed an order nf ari,uittal of an accused 

to such conditions as the Migb Co“rt may Supreme Court any further 

(2) Parliament -“ay by law wofer on the Suprem^ wu 
powers to entertain and bear appeals fr the territory of India 

^teucein a criminal law. 

sub,ectlosuchcondtt,nns»dlin..WiJ^ m y^^J Court under eaist- 

135. Jurisdiction and Couii-Untii Parliament by law 

xng law to be eiercisable by ***" J have jurisdiction and powe- 

otherwise provides, the Supreme of article 133 or 

rswithresVects to any ^aiVd SweS relation to that- 

article 134 do not aPP^y immediately before the comm- 
matter were exercisable by the ^ 

encement of this Constitution under any m#. C^urt.— tl) Notwith- 

136. Special leave W JS’c Conrt^ ay, in its discretion 

Standing anything in this ^judSent decree, determination, sen- 

grant special leave to appeal J ® or made by any court or tn- 

tence or order in any cause or matter passeu u 

bunal in the territory of India. tudement, determination, 

(2) Nothing in l’> ^^‘’^j'conrt^r trSmal constituted by 

sentence or order passed or made y > 

or under any law relating to the Arm -• gme Court.— bub- 

137. Review of judgment or «««” pilSnent or any rules made 
ject to the provisions of Jt!t^haU have power to review any judge- 
under article 145, the Supreme Cw 

ment pronounced ofthe Supreme Court.-(f) 

ThelfpVcm^'STStvc'siSi.rtfi- i-sAiction and powcm w.th 



598- 


CONSTITDTIOM OF INDIA 


respect to any of the matters in the Union List as Parliament may by law 

The Supreme Court shall have such further jurisdiction and powers 
with r4pect to any matter as the Government of India and the Government, 
of any State may by special agreement confer, if Parliament by law provi- 
des for the exercise of such jurisdiction and powers by the Supreme Court. 

139. Conferment on the Supreme Court of power to issue certain 
writs— Parliament may by law confer on the Supreme Court power to issue 
direction, orders or writs, including writs in the nature of habeas corpus, 
tnandamus, prohibition, ?«o aiawajilo and«rt»5fflri, or any of them, for any 
purposes other than those mentioned in clause (2) of article 32. 

140. Ancillary powers of Supreme Court.— Parliament may by law 
ma V-p provision for conferring upon the Supreme Court such supplemental 
powers not inconsisent with any of the provisions of this Constitution as 
may * 'appear to be necessary or desirable for the purpose of enabling the 
Court more effectively to c.xercise the jurisdictiou conferred upon it by or 
under this Constitution. 


141. Law declared by Supreme Court to be binding on all courts, 
The law declared by the Supreme Court shall be binding on all courts within 
the tenitory of India. 

142. Esfoccemeot of decrees and orders of Supreme Court and 
orders as to discovery, etc.— (1) The Supreme Court in the exercise of 
its jurisdiction may pass such decree or make such order as is necessary 
for doing complete justice in any cause or matter pending before it, and 
any decree so passed or order so made shall be enforceable throughout the 
territory of India in such manner as may be prescrib'd by or under any 
law made by Parliament and. until provision in that behalf is so made, in 
such manner as the President may by order prescribe. , 

12) Subject to the provisions ol any law made in this behalf by Parlia- 
ment, the Supreme Court shall, as respects the whol^ of the territory of 
India, have all and ev<ry power to make any order for the purpose of seed- 
ring the attendance of any person, the discovery of production of any docu- 
ments, or the investigation or punishment of any contempt of itself. 

143. Power of Fresideat to consult Supreme Court. — ( 1 ) If.at any 
time it appears to the President that a questiou of law or fact has arisen, or 
is likely to arise, which is of such a nature and of such public importance 
that it is expedient to obtain the optniou of the Supreme Court upon it, 
he may refer the question to that Court for consideration and the Court may, 
after such hearing as it thinks fit, report to the President its opinion thereon. 

(2) The President may, notwithstanding anything- in the proviso to 
article 131 refer a dispute of the kind mentioned in the said provision to 
the Supreme Court for opinion and the Supreme Court shall, after such 
, hearing as a thinks fit report to the Presideut its opinion thereon. 

IM. ^nVi anh ju&'tciak nUftiDrities to act m aid of the Supreme 
authorities, civil and judicial, in the territory of India shall act 
in aid of the Supreme Court. 

14S. Rule of Court etc.— (I) Subject of the provisions of any law 
made by Patiiament. the Supreme Court may from time to time with the 
approval ol the President, make rules for regulating generally the’ practice 
and procedure of the Court including— ‘ ^ ^ 

P«sons practising befon* the Court’ ' 
lb) rules as to the procedure for hearing appeals and other matters . 
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pertaining to appeals including the time within which appeal 
tc the Court are to be entered ; 

(c) rules as to the proceeding in the Court /or the enforcement of 

any of the rights conferred by Part III; 

(d) rules as to the entertainmeat of appeals under sub-clause (c) 

of clause (!) of article 134; 

(e) rules as to the conditJoas subject to which any judgment pro- 

nounced or order made by the Court may be reviewed and the 
procedure for such review including the time within which 
application to the Cburt for such r« view are to be entered ; 

. (f) rules as to the costs of and incidental to any proceedings in 
the Court and as to the fees to be charged in respect of pro- 
ceeding therein ; ■' 

, fg) rules as to the granting of bail ; 

(h) rules as to stay of proceedings ; 

(i) rules providing for the summary determination of any appeal 

which appears to the Court to be frivolous or vexatious or 
brought for the purpose of delay ; 

(j) rules as to the procedure for inquiries referred to in clause 

(t) of article 317. 

(2) Subject to the provisions of clause (3), rules made under this arti- 
cle may fix the minimum number of judges who are to sit for any purpose, 
and may provide for the powers of single Judges and Division Court.' 

, (3) The minimum number of judges who are to sit for the purpose of 
deciding any case involving a substantial question of law as to the inter- 
pretation of this Constitution' or for the purpose of hearing any reference 
under article 143 shall be five : 

Provided (hat, where the Court beariug ah appeal under any of the pro- 
visions of this Chapter other, than article 132 consists of less than five Judges 
and in the course of the hearing of the appeal the Court 1$ satisfied that the 
appeal invoh'es a substantial question of Jaw as to the interpretation of this 
Constitution the determination of which is necessary for the disposal of the 
appeal, such Court shall refer the question for opioioa to a Court constituted 
as required by this clause for the purpose of deciding any case involving 
such a question and shall on receipt of the opinion dispose of the appeal fa 
conformity with such opinion. 

(4) No judgment shall be delivered by the supreme Court save in opm 

Court, and no report shall be mader under article 2 43 save in accordance with 
an opinion also delivered in open Court.' ' ' ’ 

(5) No judgment and no such opinion shall be delivered by the Sup- 

rme Court rave with the conenrrence of a ‘ majority of the Judges present at 
the hearing of the case, but nothing in this clause shall be deemed to pre- 
vent a Judge who does not' concur from delivering a dissenting judg- 
ment or opinion. - 

146. OfTicers and servants and ' the , expenses of the Supreme 
Ccurt.— (1) Appointments of officers and servants of the Supreme Court 
shall be made by the Chief Justice of India or such other Judge or officer of 
the Court as he may direct : 

Provided that the President may by rale require that in such cares as 
may be specified in the rule, no person not already attached to the Court 
shall be appointed to an office connected with the Court, save alter con- 
sultation with the Union Public Service Commissloa, 
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(2) Subiect to the proviaons of any law made by Parliament, the con- 
ditions of service of officers and servants of the Supreme Court shall be 
such as may be prescribed by rules made by the Chief Justice of India 
or by some other Judge or officer of the Court authorised by the cnier 
Justice of India to make rules for the purpose : 

Provided that the rules made under this clause shall, so far as 
late to salaries, allowances, leave of pensions, require the approval of the 
President. 

(3) The administrative expenses of the Supreme Court, including all 
salaries, allowances and pensions payable to or in respect of the officers and 
servants of the Court shall be charged upon the Consolidated Fund of 
India, and any fees or other moneys taken by the Court shall form part 
of that Fund. 

147. Interpretation. — In this Chapter and in Chapter V of part VI 
references to any substantial question of law as to the interpretation of this 
Constitution shall be construed as including r<‘fer 2 iices to any substantial 
qucst'on of law as to the interpretation of the Government of India Act, 
1935 (including any enactment amending or supplementing that Act), or of 
any order in Council or order made thereunder, or of the Indian Inde- 
pendence Act, 1947. or of any order made thereunder. 

Chapter X.— Couptboller and AuditoR'Geserai. 

OF India 

14S. Comptroller and Auditor-General of India.— (1) There shall 
be a Comptroller and AuditofCeneral of India who shall be appointed by 
the President by warrant under bis hand and seal and shall only be 
removed from office in bke manner and on the Uke grounds as a Judge 
of the Supreme .Court. 

(2) Evey person appointed to be the Comptroller and Auditor-Gener- 
al of India shall before he enters upon bis office make an 1 subscribe be- 
fore the President, or some person appointed in that behalf by him, an oath 
Of affirmation according to the form set out for the purpose in the 
Third Schedule. 

(3) The salary and other conditions of service of the Comptroller and 
Auditor-General shall be such as may be determined by Parliament 
by law and, until they are so detennined. shall be as specified in the 
second Schedule. 

Provided that neither the salary of a Comptroller and Auditor-General 
nor his nghts in respect of leave of absence, pension or age of retirement 
shall be vaned to bis disadvantage after his ^pointment' 

. (4) The Comptroller and Auditor -Getieial shall not’ be eligible for fur- 
ther office either under the Government of India or under the Government 
of any State after he has Ceased to bold his office. 

(3) Subject to the provisions pf this Constitution and of any law made by 

Parliament, the conditions of service of persons serving in the Indian Audit 

by and Accounts Department and the administrative powers of the Comptrol- 
lei and Auditor-General sbaU be such as may be presenbed by tales 
General^ President after consultation with the Comptroller and Auditor 

I?' »< •'>« Comptroller and 

Auditor General, including all salaries, allowances and pensions payable 

S;L.Uda“rF™d’'inn™ 
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149. Duties and powers of the Comptroller and Auditor-General.— 
The Comptroller and Auditor-General shall perform such duties and exer- 
cise such powers in relation to the accounts of the Union and of the State 
and of any other authority or body as may be prescribed by or under any 
law made by Parliament and, until provision in that behalf is so made, 
shall perform such duties and exercise such powers in relation to the accou- 
nts of the Union and of the States as were onferred on or exercisable by 
the Auditor-General of India immediately before the commencement of 
this Constitution in relation to the accounts of the Dominion of India and of 
the Provinces respectively. 

150. Power of Comptroller and Auditor-General to give directions 
as to acconnts. — The accounts of the Union and of the States shall be 
kept in such form as the Comptroller and Auditor-General of India may, 
with the approval of the President, prescilbe. 

151. Audit reports. — (1) The reports of the Comptroller and Auditor- 
General of India relating to the accounts of the Union shall be submitted " 
to the President, who shall cause them to be laid before each House of 
Parliament. 

(2) The reports of the Comptroller and Auditor-General of India re- 
lating to the accounts of a State shall be submitted to the Governor 
of the State, who shall cause them to be laid before the Legislature of 
the State, 


PART VI 
THE STATES 
Chapter I.— General 

152. Oefinitioo.— In this Part, unless the context othenvisa requi- 
res, the expression “State" docs not include the State of Jammu and 
Kashmir. 

Chapter II.— Executive 
The Governor 

153. Governors of States. — There shall be a Governor for each 
States : 

Provided that nothing in this article shall prevent the appointment cf 
the same person as Governor for two or more States. 

154. Executive power of Stales.— The executive power ol the State 
shall be vested in the Governor and shall be exercised by him either 
directly or through olficers subordinate to him in accordance with this 
Constitution. 

(2) Nothing in this article shall — 

(a) be deemed to transfer to the Governor any functions con- 

ferred by any existing law on any other authority ; or 

(b) prevent Parliament or the Legislature of the State 

from conferring by law functions on any authority subor- 
dinate to the Governor. 

' 155. Appiintment of Governor.— The Governor of a State shall be 

appointed by the President by warrant unler his hand and seal. 
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156. Term of office of Governor.— (1) The Governor shall hold 
office during the pleasure of the President. 

(2) The Govrrnor may, by writing under hjs hand addressed to th 

President, resign his office. __ r..v<.mor 

(31 Subject to the foregoing ja-ovjsions of this article, a Governor 
shall hold office for a term of five years from the date on Which he 
enters upon his office : 

Provided that a Governor shall, notwithstanding the expiration oi 
his term, continue to hold office until bis successor enters upon hJS 

Qualifications for app-'intment as Gavernor.— No person shall 
be eligible for appointment as Governor unless he is a citizen of India 
and has completed the age of thirty-five years. 


158. Condiliona of Governor’s office. — (1) The Governor shall not 
be a member of either House of Parliament or of a House of t^be 
Legislature of any State specified in the First Schedule, and if a member 
of either House of Parliament or of a House of the Legislature of 
such State be appointed Governor, he shall be deemed to have v«atea 
his seat in that House on the date on which he enters upon bis office as 
Governor. 


(2) The Governor shall not hold any other office of profit. 

(3) The Governor shall be entitled wijhoi’t payment of rent to the 
use of his official residences aud shall be also entitled to such emolu* 
ments, allowances and privileges as may be determined by Parliament 
by law and, until provision in that behalf is so made, such emolmnents, 
allowances and privileges as are specified in the Second Schedule. 

(3-A) Where the same person is appointed as Governor of two or 
more Slates, the emoluments and allowances payable to the Governor 
shall be allocated among the States in such proportion as the President 
may by order determine. 

(4) The emoluments and allowances of the Governor shall not be 
diminished during his4erm of office. 

159. Oath or affirmation by the Governor. — Every Governor 
and every person discharging the Inactions of the Governor shall, be- 
fore entering upon his office, make and suberibe in the presence of the 
Chief Justice of the High Court exercising jurisdiction in relation to the 
State, or. in his absence, the senioimost Judge of that Court available, 

an oath or affirmation in the following form, that is to say 

swear in the name of God : 

I, A. B„ do 


solemnly affirm 

that I will faithfully execute the office of Governor (or 

discharge the functions of 'the Governor ) of 

(name of the Slalc) and will to the best at my ability pre- 
serve. protect and defend the Constitution and the law 
and that I will devote myself to the service aud well- 

. being of the people of (name of 

(he State). ' 

. ^Isc^rge of the fonclioas of the Governor in certain co“* 

President may make aich provision as he thinks fit 
fcactkms of the Governor of a State -in any 
contingency not provided for in tins Chapter, 
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161. Power cf Governor to grant pardons, etc. and to suspend remit 
or commute sentences in certain cases. — The Governor of a State shall 
have the power to grant pardons, reprieves, respites or remissions of 
punishment or to suspend remit or commute the sentence of any person 
convicted of any offence against any law relating to a matter to which 
the executive power of the State extends. 

162. Extent of Executive Power of State, — Subject to the provisions 
of Ibis Constitution, the executive power of a State shall extend to 
the matters with respect to which the Legislature of the State has power 
to make laws : 


Provided that in any matter with respect to which the Legislature 
of a State and Parliament have power to make laws, the executive 
pon-er of the State shall be subject to, and limited by, the executive 
power expressly conferred by this Constitution or by any law made by 
Parliament upon the Union or authorities thereof. 


Council of Aftniikrs 

163. Council of Ministers to aid and advise Governor.— (1) There 
shall be a Council of Ministers with the Chief Minister at the head to 
aid and Advise the Governor in the exercise of his functions, except 
in so far as he is by or under this Constitution required to exercise 
his functions or any of them in bis discretion. 

(2) If any question arises whether any matter is or is not a matter 
as respects which the Governor is by or under this Constitution requir* 
ed to act in hts discretion shall be final, aid the validity of •an^bing 
done by the Governor shall not be called in question on the ground that 
he ougQt not to have acted in his discretion. . 

(3) The question whether any, aod if so what, advice tendered 
by Ministers to the Governor shall not be inquired into in any Court. 


164. Other provisions as to Ministers.— (1) The Chief Minister 
shall be appointed by the Governor and the other Ministere shall m 
pointed by the Governor on the advice of the Chief Minister, and the 
Ministers shall hold office during the pleasure of the Governor : 

Provided that in the Slates of Bihar, Madhya Pradesh and Ori^, 
there shall be a Minister in charge of inbal welfare who may m ^di- 
tion be in chaige of the welfare of the Scheduled Castes and backward 
classes or any other work. 

(2) The Council of Ministers shall be collectively responsible to the 
S- upon Ms o<S-.theGov,™r 

ministCT to him the oaths of office and of secrecy according to the forms set 


out for the purpose in Third Schedule. 

Ml . A Minister who tor any period it six consecutive months is not 
a me'mber of the Legislature of ihlstata shall at exprrat.on of that period 
cease to be a Minister. 


(5)- The salkries and allowances of Minister 

lature of the State may from time to time by law and unbl the 

Legislature of the State so determines, shall be specified in the Second 
Schedule. 
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The Advocait-Gentral for Oie State 

16S. Advocate-Gcoeral for ihc Sute.— (1) The Governor of each State 
shall appoint a person who is qualiBed to be appointed a Judje of a Higo 
Court to be Advocate-General for the State. 

(2* It shall be the duly of the Advocate-General to give advice to the 
Government of the State upon such legal matters, and to perform such 
duties of a legal character, as may from time to time be referred or assigned 
to him by the Governor, and to discharge the functions conferred on him 
by or under this Constitution or any other law for the time being inforce. 

(3) The Advocate-General shall bold office during the plcasute of the 
Governor, and shall receive such remuneration as the Governor may 
determine. 

Cotiiuet of Coxnntmi.l Buiinttt 

166. Condcct of builnes* of the Coverament ofa State— (1) 
esccutivo action of the Government of a State shall be expre^^cd to be 
taker} in the name of the Govemor- 

(2) Orders and other instruments made and executed In the name 
of the Governor shall be authenticated in such manner as may be rpecifird 
in rules to be made by the Governor, and the validity of an order or insini* 
ment which is so authenticated shall not be called in question on the ground 
that it is not an order or Instrument made or executed by the Governor. 

[3) The Gov-einor shall make rules for the more convenient transaction 
of the business of the Government of the State, and for the allocation among 
Ministers of the said business in so far as it is not business with respect to 
whicb the Governor is by or under this Constitution required to act In his 
discretion. 

167. Duties of Chief MlaUtcr as respects the fumUbiog of informa* 
tlon to Goveraor ctc.~- It shall be the duty of Uie Chief Minister of 
each State.— 

(a) to communicate to the Governor of the State all decision of the 
Council of Ministers relating to the administration of the 
affairs of the State and proposals for legislation. 

(l>) to furnish such iolonnation relating to the administration of 
the affairs of the State and proposals for legislation as the 
Governor may call for ; and 

(c) if the Governor so requires, to submit for the consideration of 

the Council of Ministers any matter on which a decision has 
been taken by a Minister but which has not been considered 
by the Council. 

CHAPTER 'll— T ub State Leoislatorb 

Gtnetal 

168. Constitution of Legislature in Sutci.--(1} For every state 
there shall be a Legislature which shall consist of the Governor . and 

(a) in the Slates of Andhra Pradesh, Bihar, Madhya Pradesh. 

Madras, Maharashtra, Mysore, Punjab, Uttar Patdesh, and 
West Bengal two Houses ; 

(b) in other States, one House. 

(2) where there are two Houses of the Legislature of a State one shalf 
be knovTii as the Legislative Council and the other as the Legislative 
Assernbly, and where there is only one House, it shall be known as the 
Legislative Assembly. 
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169. Abolition or creation of Legislative Councils of the States (I) 
Notwithstanding anything in artice 168. Parliament may be law provide for 
the abolition of the Legislative Council of a State having such a Council or 
for the creation of such Council in a State having no such Council, if the 
Legislative Assembly of the Stale passes a resolution to that effect by a 
maiority of the total membership of the Assembly and by majority of not 
less than two-thirds of the members ol the Assembly present and voting. 

(2) Anylawrelertsaioin cUuse (I) shiill contain such provisions for 

the iiendment of this Constitution as may *“8, InrIimtS 

the provisions of the law and may aim contain such supplemen^, incidental 
and consequential provisions as Parlianment may ^cem nK . > 

(3) No such Uw as aforesaid shall be deemed to be an amendment of 
this Constitution for the purposes of article 368. 

170 Composition of (he Legislative Assembliesv-(1) 
the provisions of article 333. the Legislative A^mbly of e^h Smte *aU 
consist of not more than five hnndered. and not less 

chosen by direct election from the terrilonal comtituen 1 

manner as Parliament may by law determioe , *,•«?« tho 

Provided that such r.adinslm-nt M not 
Legislative Assembly until the dissolution of the existing Assembly. 

171. Composition of n ‘^“iSirbivJg sn.^^^^ 

number of members m Uie ^ . {^ number of members in 

Council shall not exceed one-third of the total numoer ui 
the Legislative Assembly of the State : . ..... »•,;« mnnril 

Providid that the to.al number ot m^b.rsin the Legislative Council 
of a State shall in no case be If^***^ j<jes the composition of 

' ^ • tj 'j !- fittitc*. n). 


12) Until 

^)""i“,''ISerotTnnmber"“»fmbemof Sie Legislative Counc 

State' 


Council of a 


(a) as nearly as maybe. »T'‘“ivtS«L'''S.ri=^ bSrend 
msisting of ♦hi’<qtafe *as Parliament may by 


(b) 


may be. ono-rt™>«H sb^^^^^ 
tes consisting of persons y uojversity in the 

for at least three yearn graduates ol any u 

territory of „„-ctibed by or under any law 

to that of a padnale of 

any such university i 
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(c) as nearly as may he, one-t«elIth shall be elected by electorates 
consisting of persons who have been for at least three 
engaged in teaching in such educational institutions within the 
State, not lower in standard ih^i that of a secondary school, 
as may be prescribed by or under any law made bv Parliament; 

Id) as nearly as may be, one-third shall be elected by the mem- 
beis of the Legislative Assembly of the Stale fronr amongst 
persons who are not members of the Assembly ; 

(e) the remainder shall be nominated by the Governor in accordance 
with the provisions of clause ($). 

(4) The members to be elected under sub-clauses (a), (b) and (c) 
of clause (3) shall be chosen in such territorial constituencies as may 
be prescribed by or under any law made by Parliament, and the elec- 
tions under the said sub-clauses an4 under sub-clause (d) of the said cla- 
use shall be held in accordance with the system of proportional represent- 
ation by means of the single transferable vote. 

{51 The members to be nominated by the Governor under sub clause 
(e) of clause (3) shall consist of persons having special knowledge or 
practical experience in respect of such matters as the following, namely: - 

Literature, science, art, c(H)perative movement and social service. 

172, Dutatioa cf State Legislatures.— (I) Every L'^gislative Assem- 
bly of every State, unless sooner diss>lv^, shall emtinu- for hve years 
from the date appointed for its first meeting and no longer and the expi* 
ration of the said period of five years shall operate as a dissolution of the 

Assembly : 

Provided that the said period may, while a Proclamatioa of Emer" 
gency is in operation, be extended by Parliament by law far a period not 
exceeding one year at a time and not extending m any case beyond a pariod 
of six months after the Proclamation has ceased to operate. 

«) The Legislative Council of a Stau shall n^t be subject to dis- 
solution, but as nearly as possible one-third of the members thereof shall 
retire as soon as may be on the expiration of every second year in accor- 
dance with the provisions made in that behalf by Parliament by law. 

173. Quab’ficaCion for membership of the State Legislature.—.^ 
person shall not be qualified to be chosen to fill a seat in the Legislature 
of a State unless he : 

(a) is a citizen of India, and makes nnd subscribes before some 
person authoiized in that behalf by the Election Commission an 
oath or affirmation according to the form set out for the purpose 

in the Third Schedule ; 


(b) is. in the case of a scat in the Legislative Assembly, not less than 
twenty five years of age and, in the case of a seat in the 
Legislative Council, not less than thirty years of age ; and 
(c) possesses such other qualifications as may be pi escribed in that 
behalf by or under any law made by Parliament. 

/I. State Legislature, prorogation and dissolution.— 

U) iheCiovemoi shall from time to time summon the House or each 
such time and place as he 
thinks tit, but SIX months shall not mteiyene between its last sitting ih 
■‘■'P”"!''""' ■“» T ;'exl seJo" 

(2) The Governor may from time to time— 
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(a) prorogue the House or either House , 

(b) dissolve the Legislative Assembly. ^ ,i.« wnuse 

17S; Right of Governor to address and or 

or Houses. (!) The Governor may address ^e Legulat>%'e rJ^is-^ 

iu Se case^State having a LegislaUve may foJ'^St 

lature of the State, or both Houses assembled together, and may lor uui 
purpose require the attendance of members. 

(2) lia Governor may »ad Hooaa or Hoog o^ the 

Legislature of the State, whether with rcsp«t to » shall 

Legislature or otherwise, and a House to whir* y n*r.r.fl'’hv th“ message 

with all convenient despatch consider any matter required by th. messa, 
to be taken into consideration. 

176. Special aririress by the /^'iS^Aasembly 

of the first session after each g^nc^ nf each^rcar the Governor 
and at the commencement of the first session cLte having a Legis- 

shall address the Legislative Assembly cr. . inform the Legislature 

lative Council, both houses assembled together and inform the l-egis 

of the causes of its summons. of 

(2) .Provtsiotisballbe rrtadeby lhe relc! „f u,. 

the Hottie or cither Hoase lor tire allotment of trirre tor nisciiaa 
matters releired trr in snch address. ^ „ lespecu the 

177. Bights of Minrsters and Adv^t^n^ 

Houses.— Every Minister and the in the proceedings of, the 

the right to speak in, and otherwue to t^« F^^ . g j having a Legis- 

LegiJative Assembly of the State %tSl?riS Vtake p^ 

lative Council both Houses and 5.® ^/*h,.^^“lature of which he may be . 
in the proceedings, of “7 of Sis article, be entitled to vote, 

named a member, but shall not, by virtue ot tnis aruci , 

173 . TTrcSpeairer^JSH^r.^^^^ 

Every Legislative Assembly of a ijlated^. Deputy Speaker 

members of the Assembly to be wDeputy Speaker become 

thereof and, so often as the office ot i^j. be Speaker or Deputy 

vacant, the Assembly shall choose another member to ne ope 
Speaker, as the case may be. ^ ' | f„ni, the offices of 

179. Vacation and bolding oSicc as Spea^cer 

Speaker and Deputy Speakcr.-A m^Per nouiiiA^ 

or Deputy Speaker of an Assembly £ ■ , _ .».» 


(a) 

(h) 


r Speaker of an Asserrrbly £ to be a member of the 

shaU vacate hi. oEce ii he ceases to be 

S S=' De^^peie^. >» ' 

Provided tbat’Lo" bSTsfv^ Sratioa to move 

nnlpgg at least fourteen days notice 
the resolution : 
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Provided farther that, whenever the Assembly is 
shall rot vacate his cfSce until immediately before the first meeting or 
the Assembly after the disolutiMi. 

180 Power of the Deputy Speaker or other person to rerform^ 
duties of tie ofEoe of or to Ltk Speaker.-H) While the oSee ol Spe- 
aker is vacant, the duties of the ofSce shall be performed by the Deputy 
Speaker or. if the office of Deputy Speaker is also %acant, by such member 
the Assembly as the Governor may appoint for the purpose. 

(21 During the absence of the Speaker fiom any sitting of the sse 

mblythe Deputy Speaker or.ifheis als) absent, is 

dttemined by the rules of procedure of a Assembly or if no such pers 

present, such other person as may be determined by the Assembly, s 
act as Speaker. 

181. The Speaker or the Deputy Speaker not to preside “ 

resolution for his removal from office is under consideration. 1‘) ' . 

anv sitting of the Legislative Assembly, while any resolution for the temo 
of the Speaker from his office is under con ideration, the Speaker, or um 
anv resolution for the removal of the Deputy Speaker from bis office is uro 
consideration, the Deputy Speaker, shall not, though he is present, pre^a - 
and the provisions of clause (2) of article 183 shall apply in relation to evMy 
such sitting as they apply in relation to a sitting from which the Speaker or, 
as the case may be, the Deputy Speaker, is absent. 

(2) The Speaker shall have the right to speak in, and otherwise to 
part In the proceeding* of, the L^^ative Assembly while any resoW* 
tionforhis removal from office Is under consideration in the Assembly aoo 
shall, notwithstardiog anything in article 149, be entitled to vote only i“ 
the first instance on such resolution or on any other matter during suca 
proceedings but not in the case of an equality of votes. 


182, The Chairman and Deputy Chairman of the Legislative Coun- 
cil. — ^The Legislative Cooncilof everyState having such Council shall, as 
soon as may be, choose two members of Ibe Council to be respectively ^air- 
man and Deputy Chaimran tbsteof and. so often as the office of Chairman 
or Deputy Chaiiman becomes vacant, the Council shall choose another mem- 
her to be Cbainnan or Deputy Cbaiiiuan. as the case may be. 

183. Vacation and resignation of, and removal from the offices of 
Chairman and Deputy Chairman.— A member holding office as Chairman 
or Deputy Cbainnan ol a Legislative Council — 


(a) shall vacate his office if he ceases to be a member of the Coun- 

cil : 

(b) may at any time by writing under his band addressed, if such 

member is the Cbainnan. to the Deputy Chairman, and if 
such member is the Deputy Chairman, to the Chairman, 
resign his office ; and 

(c) may be removed from his office by a resolution of the Council 

passed by a maiority of all the then members of the Coun- 
cil ; 

Provided that no resolution lor the purpose of clause (c) shall be moved 
unless at leavt fourteen daj-s notice has been given of the inten tion to move 
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I8'). Power of the Deputy Chairman or other person to perform the 
duties of the office of. or to act as. Chairm^.- (1) 

Chairman is vacant, the duties of the olfitm shall be performed hy he Depu- 
ty Chairman or. if the office of Deputy Chairman it also vacant, by sjch 
member of the Council as the Governor may appoint for the purpose. 

(21 During the absence of the Chairman from any sitting of the Coun- 
cil the Deputy Chairman or. if he is also absent, such person ^ may be 
determined by the rules of Procedu.e of the Co“uc.l. or if no such pemm 
is present, sudl other person as may be determined b) the Council, shall 
as Chairman. 

185. The Chairman nr the Deputy Cimirman I**! ! 

a resolution for his removal from office la under coosideratron.- (D 
.« any sitting ol the I-egislative Council, while . 

valcl lhe cLiiman from his of6“ 

or while any resolution for the removal of the “airraim fro.n h s 

office is under consideration, the Deputy .. . ,a. ' s-ii --ply in 

present, preside, and the previsions of clause (2) of article >8* f PPjSp™ 

for his removal from office is “"f''. 

but not In the case of an equality of votes. ..t-,, 

the C^Uman «d 

and the Deputy Speaker of the legisjativ e a y, ^ allowances 

the Deputy Chairman of f^^^'fjp’L^felature of the State by law and. 
unSVruvfSMtSfVm «?de, su-h salaries aud rfiowances as . 
are specified in the Second Schedule. u tr _ 

, ct,»» -navbvlaw regulate the recruitment. 

(2) The Legislature ol a secretarial stafi of 

and the conditions of service of persons ctatp 

the House or Houses of the LegisUtu^om^Utj^^^ 

(3) Until provision is made by , rjj, tj,g Speaker of the 

cUuse (2). the Governor may. Legi«.Utive Council, as the case 

Legislative Assembly or the n,:tment Ind the conditions of service 

maybe, make rules ^,™a.« of' the Assembly or the Council. 

»rmTi.haTmade“ah'iSh1?^S.c. suhiect to the provisions of any law 
made under the said clause. 

Co«f^i:f^^‘|”^*^£verr member or the Legis- 
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seat, make and subscribe before the Governor, or some person appointed in 
that behalf by him. an oath or affirmation according to the form set out lor 
the purpose in the Third Schedule. 

189. Voting in Houses, Power of Houses to act notwithstanding 
vacancies and quorum, — (1) Save as otherwise provided in this Constitu- 
tion, all questions at any sitting of a House of the Legislature of a State 
shall be determined by a majority of votes of the members present and vot- 
ing, ether than the Speaker or Chaiiiran, or person acting as such. 

The Speaker or Chairman|or person acting as such, shall not vote in 
the first instance, but shall have and exercise a casting vote in the case of an 
equality ol votes. 

(2) A House of the Legislature of a State shall have power to act not- 
withstanding any vacancy in the membership thereof, and any proceedings 
in the Legislature of a State shall be valid notwithstanding that it is disco- 
vered subsequently that some person who was not entitled so to do sat or 
vott d or otherwise took part in the proceeding. 

(3) Until the Legislature of the Slate by law otherwise provides, the 

quorum to constitute a meeting of a House of the Legislature of a State 
shall be ten members or one-tenth of the total number of members of the 
House, whichever is greater. , 

(4} If at any time during a meeting of the Legislative Assembly 
the Legislative Council of a State there is no quorum, it shall be the duty 
of the Speaker or Chairman, or person acting as such, either to adjourn the 
House or to suspend the meeting unlit there is a quorum. 

Disqualificaltons of Membirs 

190. Vacation of seats.— (1) No person shall be a member of both 
Houses of the Legislature of a State and provision shall be made by the 
Legislature of the State by law lor the vacation by a person who is chosen 
a member of both Houses of his seal in one House or the other. 

No person shall be a member of the Legislatures of two or more States, 
specified in the First Schedule and if a person is chosen a member 
of the Legislatures of two or more such States, then, at the expiration 
of such period as may be specified in nilts made by the President, that 
person’s seat in the Legisiatuies of all such States shall become vacant, 
unless he has previously resigned bis seat in the Legislatures of all but one 
of the States. 


(3) If a member of a House of the Legislature of a State— 

(a) becomes subject to any of the disqualifications mentioned in 
in clause (1) of article 191 ; or 

(b) resigns his seat by writing under his hand addressed to the 
Speaker or the Ch^man, as the case may be, 

his seat shall therupoa become vacant. 

(3) If for a period of sixty days a member of a House of the Legislature 
® Slate is without permission of the House absent from all meetings there- 
of, the House may declare his seat vacant : 


that in computing the said period of sixty days no account 
shall be taken of any period during which the House is prorogued or Is ad- 
jouined lor more than four consecutive days. 

membership.— (I) A person shall be 
chosen as, and for being, a member of the Legislative 
Assembly or Legislative Coundl of a State.— 
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(a) if he fields any office of profit under the Gavernment of India 
or the Government of any State specified in the first Schedule, 
other than an office declared by the Legislature of the State by 
law not to disqualify ils bolder; 

(b) If he is of unsound mind and stands so declared by a compe- 
tent court ; 

(c) if he is an undischarged insolvent ; 

(d) if he is not a citizen of India, or has voluntarily acquired the 
the citizenship of a foreign State, or is under any acknowledge- 
ment allrgiance or adherence to a foreign State ; 

(e) if he is so disqualified by or under any law made by Parliament. 

(2) For the purpose of this article, a person shall not be deemed to 

hold an office of profit under the Government of India or the Government 
of any State specified in the First Schedule by reason only that he is a 
Minister either for the Union or for such State. 

192. Decision on question as to disqualifications of Members.— (1) 
If any question arises as to whether a member of a House of the Legislature 
of a State has become subject to any of the disqualifications mentioned in 
clause (1) of article 191, the question shall be referred for the decision of the 
Governor and his decision shall be finaL 

(2) Before giving any decision on any such question, the Governor 
shall obtain the opinion ol the Election Commission and shall act accord- 
ing to such opinion. 

193. Penalty for sluing and voting before making oath or affirma- 
tion under article ISd or when not qualified or when disqualified.— If a 
person sits or votes as a member of the Legislative Assembly or the 
Legislative Council of a State before be has complied with the require- 
ments of article 188, or when he knows that be is not qualified or that he 
is disqualified for membership thereof, or that he is prohibited from so 
doing by the provisions of any law made by Parliament or the Legislature 
of the State, he shall be liable in respect of each day on which he so sits 
cr votes to a penalty ol live hundred rupees to be recovered as a debt due 
to the State. 

Powers, ■ Privileges and ImmuniUes of Slate 
Legislatures and their Metnlers 

194. Powers, privileges, etc., of the Houses of Legislatures and -of 
the members and committees iherecf.— (I) Subject to the provisions of 
this Constitution and to the rules and standing orders regulating the pro- 
cedure of the Legislature, there sliall be freedom of speech in the Legis- 
lature of every State. 

(2) No member of the Legislature of a State shall be liable to any 
proceedings in any court in respect of anything- said or any vote given by 
him in the Legislature or any committee thereof, and no person shall be 
so liable in respect of the publication by or under the authority of a 
House of such a Legislature of any report, paper, votes or proceedings. 

(3) In other respects, the powers, privileges and immunities of a 
House of the Legislature of a State, and of the members and the com- 
mittees of a Hiuse of such Legislature, shall be such as may from time 
to time be defined by the LrgisUmre by liw, and, until so defined. 
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shall be those of the House of Commons of the Parliament of the Umt^ 
Kingdom, and of its members and committees, at the cornmencement oi 
this Constitut'on. 

(4) The provisions of clauses (1). (2) and (3) shall apply in relation 
to persons who by virtue of this Constitution have the right tospeaK m 
and otherwise to take part in the proceedings of, a House of the Legis- 
lature of a State or any committee thereof as they apply m relation to 
members of that legislature, 

195. Salaries and allowances of members.— Members of the Legis- 
lative Assembly and the Legeslativs Council of a State shall be entitled 
to receive such salaries and allowances as may from time to time be 
determined by the Legislature of the Slate by law and, until provision in 
that respect is so made, salaries and allowances at such rates and upon 
such conditions as were immediately before the commencement of th«s Con- 
stitution app'icable in the case of members of the Legislative Assembly of 
corresponding Province. 


LegisMite Procedure 

196. Proviaiooa as to introduction and passing of Bills. — fl) Sub- 
ject to the piovtsions of articles 1S8 and 207 with respect to Mosey Bills a>od 
other dsaacial Bills, a Bill may originate in either House of the Legislature 
of a State which has a Legislative Council. 

(2) Subject to the Provisions of articles 197 and 198, a Bill shall not 
be deemed to have been passed by the Houses of the Legislature of State 
having a Legislative Couocd unless it has been agreed to by both Houses 
either without amendment or with such amendments only as are agreed to 
by both House. 

(4) A Bill pending in the Legislature oi a State shall not lapse by 
reason of the prorogation of the House or Houses thereof. 

(3) A Bill pending in the Legislative Council of a State which has not 
been passed by the Legislative Assembly shall not lapse on a dissolution of 
the Assembly. 

(5) A Bill which is pending in the Legislative Assembly of a State, or 
which having been passed by the Legislative Assembly is pending in the 
Legislative Councif, shall lapse on a dissolution of the Assembly. 

197, Restriction on powers ofLegblative Council as to Bills other 
tbao money Bills.-fl) If aflera Bilfhasbeen passed by the Legislative 
Assembly of a State having a Legislative Council and transmitted to the 
Legislative Council— 


(a) the Bill is rejected by the Council ; or 

(b) more than three months elapse from the date on which the 

Bill is laid before the Council without the Bill being passed 
by it ; or , 

(c) the Bill is passed by the Council with amendments to which 

the Legislative Assembly does not agree. 

‘"““"Its regulating its procedure. 
SS amadLS. ^ “T " ? culwqueut session Jitl, Sr without 
suen amenaments, if any, as have been made. Suggested or arrrppil in hv the 
Leg.sl.dve Co.uell aud then ..ausu.it the Bill aa g pS'.oXlSSv: 
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1 .• ^ passed for the secoad time by the Legis- 

lative Assembly and transmitted to the Legislative Council— 

(a) the Bill is rrjected by the Council ; or 

(b; more than one month elapses from the date on which the 
Bill is laid before the Council without the Bill being passed 
by it ; or 

(c) the Bill is passed by the Council with amendments to which 
the Legislative Assembly does not agree; 
the Bill shall be deemed to have been passed by the Houses of the Legisla- 
ture of the State in the form in which it was passed by the Legislative Asse- 
mbly for the Second time with such amendments, if any, as have been made 
or suggested by the Legislative Council and agreed to by the Legislative 
Assembly. 

(3) Nothing in this article shall apply to a Money Bill, 

198. Special procedure in respect of Money Bills.— (1) A Sfoney 
Bill shall not be introduced in a Legislative Council. 

(2) Aiter a Money Bill has been passed by the Legislative Assembly of 
a State having a Legislative Council, it shall be traosmifted to the Legisla- 
pve Council for its recommendation, and the Legislative Council shall tvith- 
in a period of fourteen days from the date of its receipt of the Bill return 
the ^ to tie Legislative Assembly with its rtet^mesazihas, zad the Le* 
gislative assembly may thereupon either accept of reject all or any of the 
recommendations of the Leg'stative Council. 

(3) if the Legislative Assembly accepts any of the recommendation of 
The Legislative Council, the Money Bill shall be deemed to have been passed 
by both Houses with the amendments recommended by the Legislative 
Council and accepted by the Legislative Assembly. * 

(4) If the Legislative Assembly does not accept any of the recommen- 
dations of the Legislative Council, the Money Bill shall be deemed to have 
been passed by both Houses in the form in which it was passed by the Le- 
gislative Assembly without any of the a.TiendnieDts recommend^ by the 
Legislative Council 

(5) If a Money Bill passed by the Legislative Assembly and transmitt- 
ed to the Legislative Council, /or its reccanmendatiojis is not returned to the 
Legislative Assembly within the said period of fourteen days, it shall be 
deemed to have been passed by both Houses at the expiration of the said 
period in the form in which it was passed by the Legislative Assembly. 

199. Definition of "Money BUls'’,--(l) For the purposes of this 
Chapter, a Bill shall be deemed to be a Money Bill if it contains only pro- 
visions dealing with all or any of the following matters, namely : — 

(a) the imposition, abolition, remmission, alteration or regulation 
of any tax ; 
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(d) 

(e) 

(0 


the appropriation of moneys out of the Consolidated Fund o 
the State ; _ . 

the declaring of any expenditure to be expenditure charged on 
the Consolidated Fund of the State, or the increasing ot tne 
amount of any such expenditure ; 
the receipt of money on account of the Consolidated Fund of 
the State or the public account of the State or the custody 


or issue of such money; or -c j • „t, 

(g) any matter incidental to any of the matters speciaed in suo- 
clauses (a) to (f). 

(2) A Bill shall not be deemed to be a money Bill by reason only 
that It provides for the imposition of fines or other pecuniary penal- 
ties, or for the demand or payment of fees for licences or fees for ser- 
rices rendered or bv reason that it provides for the imposition, abolition, 
remission; alteration or regulation of any tax by any local authority or 
body for local purposes. 

(3) If any question arises whether a BUI introduced in the 
lature of a State which has a Legislative Council is a Money Biu or 
not, the decision of the Speaker ol the Legislative Assembly of suca 
State thereon shall be final. 


(4) There shall be endorsed on every Money Bill when it i* trans- 
mitted to the Legislative Council under article 198, and when it 
sented to the Governor for assent under article 200, the certificate of the 
Speaker of the Legislative Assembly signed by him that it is a Money 
Bill. 


200. Assent to Bills.— When a Bill has been passed by the ^8’*' 
lative Assembly of a State or, in the case of a State 
having a Legislative Council, |bas been passed by both Houses ol 
the Legislature of the State, it shall be presented to the Governor and 
the Governor shall declare either that be assents to the Bill or that ne 
withholds assent therefrom or that he reserves the Bill for the considera- 
tion of the President : 


Provided that the Governor may, as soon as possible after the pr®* 
sentation to him of the Bill for assent, return the Bill if it is not a 
Money Bill together with a message requesting that the House or Houses 
will reconsider the Bill or any specified provisions thereof and, in par- 
ticular, will consider the desirability of introducing any such amendments 
as he may recommend in his. message and, when a Bill is so returned, 
the House or Houses shall reconsider the Bill accordingly, and if the 
Bill is passed again by the House or Houses with or without amend- 
ment and presented to the Governor lor assent, the Governor shall not 
withhold assent therefrom ; 


Provided further that the Governor shall not assent to, but shall 
reserve for the consideration of the President any Bill which in the 
opinion of the Governor woold, if it became law. so derogate from the 
powers of the High Court as to endanger the position which that Court 
is by this Constitution designed to fiU. ' 

201. Pills reserved for considention.— When a Bill is reserved by 

a Governor for the consideration of the President, the President shall 
declare either that he assents to thi BU or that h» withholds assent 
therefrom : 
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Provided that where the Bill is not a Money Bill the President 
may direct the Governor to return the Bill to the House or. as the case 
may be, the Houses of the Legislature of the State together with 
such a message as is mentioned in the first proviso to article 200 and 
when a Bill is so returned, the House or Houses shall reconsider it 
accordingly within a period of six months from the date of receipt of 
such message and, if it is again passed by the House or Houses with 
or witliout amendment, it shall be presented again to the President for 
his consideration. 


Proaiure in Financial Mailers 

202. Annual Financial Statements. — (1) The Governor shall in res- 
ect of every financial year cause to be laid before the House or 
Houses of the Legislature of the State a statement of the estimated 
receipts and expenditure of the State for that year, in this Part re- 
ferred to as the “annuLl financial statement". 

(2) The estimates of expenditure embodied in the annual financial 
statement shall show separately — 

(aj the sums required to meet expenditure described by this Consti- 
tution as expenditure charged upon the Consolidated Fund 
of the State ; and 

(b) the ^ums required to meet other expenditure proposed to 
be made from the Consolidated Fund of the State ; 
and shall distinguish expenditure on revenue account from other 
expenditure, 

(3) The following expenditure shall be expenditure charged on the 
Consolidated Fund of each State— 


I a) The emoluments and allowances of the Governor and other 
expenditure relating to his office ; 

(b) the salaries and allowances of the Speaker and the Deputy 

Speaker of the Legislative Assembly and, in the case of 
a State having a Legislative Council, also of the Chair- 
' man and the Deputy Chairman of the Legislative 
Council : 

(c) debt charges for which the State is liable including inter«t, 

sinking fund charges and redemption charges, and other 
expenditure relating ' to the raising of loans and the service 
and redemption of debt ; 

(d) expenditure in respect of the salaries and allowances of 

Judges af any High Court ; 

(e) any sums required to satisfy any judgment, decree or 

award of any Court or arbitral tribunal ; 


(f) any other expenditure declared by this Constitution, or by 
the Legislature of the Slate by law, to be so cbaiged. 

203. Procedure in Legislature rvilh respect to esUmates.— (I) ^ 
much of the estimates as relates to expenditure charged upon tne 
Consolidated Fund of a Statp shall not be submitted to the vote ol the 
Legislative Assembly, but nothing in this clause shall be 
as preventing the discussion in the Legislature of any oi inose 


estimates. 
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(2) So nmch of the said estimates as relates to other 

shall be sub-^ittcd m the fonn of demands for grants to the L g 
lative Assembly and the Legislative Assembly shall have power ’ 

of^, refSe to Lent, to any demand, or to assent to any demand subject 
to a reduction of the amount speafi^ thTcm. recom- 

(3) No demand lor a grant shall be made except n 
mendation of fte Governor. 

204. AppropriaGoo BilU.-(l) As soon as may be after the grants 

esrior artirle 203 have been made by the Assembly, , i 

Lduced a Bill to provide for the approprUtion out of the Consolid t 

Fund oi the State of all moneys required to meet- 

(al the grants so made by the Assembly ; and .u. 

Ibl the expenditure charged on the Consolidated ; 

' ' State but not exceeding in any case the amount shown •• 
the statement previously laid before the House or Houses. 

(21 No amendment shall be proposed to any such Bill .?°the 

nr either House of the Legislature of the State which will 
*ffcct of varying the amount or altering the destination of any gr 
80 made or of varying the amount of any expenditure charged on the 
Conwhdated Fund of the State, and the decisioo of the person 
„ !o whether an amendment is inadmiss-ble under this clause shall 

(31 Subject to the provisions of articles 205 and 200, no “0“®? 
shall be withdrawn from the Consolidated Fund of the State 
under appropriation made by law passed in accordance with the provisions 
of this article. 

205. Supplementary, additional or eicess grants.— (1) The tjov« 

nor shall amount authorised by any law made in accordance 

with the provisions of article 204 to be expended for a 
particular service for the current hnancial year is found 
to be insnSicieiit for the purposes of that year or when 
a need has arisen during the current financial year for 
supplementary or additional expenditure upon some new 
service not contemplated in the annual financial statement 
lor that year, or 

(b) if any money has been spent on any service during a finan- 
cial year in excess of the amount granted for that service 
and for that year. 

cause to be l^d before the House orthe Houses of the Legislature ol 
the Stale another statement showing the estimated amount of that 
expenditure or cause to be presented to the Legislative Assembly of the 
State a demand for such excess, as the case may be. 

(21 The provisions of artides 202, 203 and 204 shall have effect 
in relation to any such statement and expenditure or demand and also 
to any law to be made authorising the appropriation of moneys out ol 

the Consolidated Fund of the State to meet such ^xpend-tuie or the grant 

in respect of such demand as they have eSect in relation to the annual 
financial statement and the expenditure mentioned therein or to a de- 
tnand for a grant and the law to be made for the au*iorisation ot 
appropriation of moneys out of the Consolidated Fund of the State t® 
j^eet such expenditure or grant. 
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account, votes of credit and exceptional grants. 

(1) Notwithstanding anything in the foregoing provisions of this Chapter, 
the Legislative Assembly of a State shall have power— 

(a) to make any grant in advance in respect of the estimated 

expenditure lor a part of any financial year pending the 
completion of the procedure prescribed in article 203 for 
the voting of such grant and the passing of the law in 
accordance with the provisions of article 204 in relation 
to that expenditure ; 

(b) to make a grant for meeting an unexpected demand upon 

the resources of the State when on account of the 
magnitude or the ind- finite character of the service the 
demand cannot be stated with the details or^narily 
given in an annual financial statement ; 

(t) to make an exceptional grant which forms no part of the 
current service of any financial year ; 

and the Legislature of the State shall have power to authorise by law 
the withdrawal of moneys from the Consolidated Fund of the State 
for the purposes which the said grants are made. 

(2) The provisions of articles 203 and 201 shall have effect in 
relation to the making of any grant under clause (I) and to any law 
to be made under that clause as they have effect in rdat.on to ^the 
making of a grant with regard to any expenditure mentioned in the 
annual financial statement and the law to be made for the authocisa* 
tion of appropriation of moneys out of the Consolidated Fund of the 
State to meet such expenditure. 

207. Special provisions as to financial Bills.— (1) A Bill or amend* 
ment making provision for any of the matters specified io sub^clauses (a) to 
(i) of clause (1) of article 199 shall not be mtiodoced or moved except on 
the recommendetion qf the Governor, and a Bill making such provision shall 
not be introduced in a Legislative Council. 

Provided that no recommendation shall be required under this clause 
for the moving of an amendment making provision for the reduction or abo- 
lition of any tax, 

(2) A Bill or amendment shall not be deemed to make provision for 
any ot the matters aforesaid by reason only that it provides for the impo- 
sition of fines or other pecuniary penalties, or for the demand or payment of 
fees for licences or fees for services rendered, or by reason that it provides 
for the imposition, abolition, remission, alteration or regulation of any tax 
by any local authority or body for local purposes. 

(3) A Bill which, if enacted and brought into operation, would involve 
expenxiituie from the CoasoUdated Fund of a State shall not be passed by 
a House of the Legislature of the State unless the Governor has recommend- 
ed to that house the consideration of the Bill. 

Procedure GeruraUy 

208. Rules of procedure.— fl) A House of the Legislature of a State 
may make rules for regulating, subject to lhe_ provisions of this Constitu- 
tion, its procedure and the conduct of its business. 

(2) Until rules are made under clause (I), the rules of the procedure 
and standing orders in force immediately before the commencement of this 
Constitution with respect to the Legislature for the corresponding province 
shall have affect in relation to the Legislature of the SUte subject to such 
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modi/'cations and adapIatSons as may be made therein by the Speaker of 
the Legislative Assembly, or the Chaiman of the Legislative Councu, as tne 
case may be. . , 

(3j In a State having a Legislative Couacil the Governor, altp con* 
sultation with the Speaker of the Legislative Assembly and the Chairman ot 
the Legislative Council, may make rules as to the procedure with respect to 
communications between the two Houses. i 

209. Regulation by law of procedure in the Legislature of the State 
in relation to financial business. — The Legislature of a State may, for the 
purpose of the timely completion of financial business, regulate by law the 
procedure of , and the conduct of busineis in, the House or Houses of the 
Legislature of the State in relation to any financial matter or to any Bill lor 
the appropriation of moneys out of the Consolidated Fund of the State, and 
if and so far as any provision of any law so made is inconsistent with any 
rule made by the House or either House of the Legislature of the State 
under clause (1) of article 208 or with any rule or standing order having 
cllect in relation to the Legislature of the State under clause (2) of that 
article, such provision shall prevail. 

210. Language to be used in the LegisUture.->(l) Notwithstanding 
anything in Part XVII, but subject to the provisions of article 348, business 
in the Legislature of a State shall be tran‘acted in the ofiicial language or 
languages of the State or in Hindi or in English. 

Provided that the Speaker of the Legislative Assembly or Chairman 
of the Legislative Council, or person acting as such, as the case may be, may 
permit any member who cannot adequately express himself in any of the 
languages aforesaid to address the House m his mother^tongue. 

(2) Unless the Legislature of (he Mate by law otbenvise provides, this 
article shall, after the expiration ot a period of fifteen years from the 
commencement of this Constitution, have effect as if the words "or in Eng- 
lish” Were omitted there/rooi. 

211. Restricllon on discussion to (he Legisla(ure No discussion 

shall take place in the Legislature of the State with respect to the conduct 
of any Judge of the Supreme Court or of a High Court in the discharge 
of his duties, 

212. Courts not to enquire into proceedings la the Legislature.— (1) 
The validity of any proceedings in the Legislature of a State shall not be 

called in question on the grousd of any alleged irregularity of proce- 
dure. 

(2) No officer or member of the Legi^ature of a State in whom 
pewers are vested by or under this Constitution lor regulating procedure or 
the conduct of business, or for maiotaining order, in the Legislature shall be 
sueject to the jurisdiction of any Court in respect of the exercise by him of 
those powers. 

CiiAPTES IV.— LEGisiarrvE Power of the 

Go- ESKOR 

213. Power of Governor to promulgate Ordinance during recess of 
Legislature.— If at any time, except when the Legislative Assembly of 
a State is in session, or where there is a Legislative Council in a State, exce- 
pt when both Houses of the Legislature are in session, the Governor is satis- 
fied that Circumstances exist which render it necessary for him to lake 
immediate action, ha may promulgate such Ordinance as the circumstances 
appear to bun to require. 
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Provided that the Governor shall not, without instruction from the Pre- 
sident, promulgate any such Ordinance. — 

(a) a Bill containing the same provisions would under this Consti- 
tution have required the previous sanction of the President 
for the introduction thereof into the Legislature ; or 

(b) he would have deemed it necessary to reserve a Bill contain- 
ing the same provisions for the cooperation of the Presi- 
dent ; or 

(c) an Act of the LegiJature of the State containing the same 
provision would under this Constitution have been invalid 
unless, having been reserved for the consideration of the ihe- 
vent, it had received the assent of the President. 

(2) An Ordinance promulgated under this article shall have the same 
force and effect as an Act of the Legislature of the State assented to by the 
Governor, but every such Ordinance — 

(a] shall be laid before the Legislative Assembly 'of the State, or 
where there is a Legislative Council in the State, before both 
the Houses, and shall cease to operate at the expiration of six 
weeks from the reassembly of the Legislature, or if before the 
efpirattoa of that period a resolution disapproving it is passed 
by the Legislative Assembly and agreed to by the Legislative 

' Council, if any upon the passing of the resolution or, as the 
case may be on the resolotton being agreed to by the Council ; 
and 

(b) may be withdrawn at any time by the Governor, 

Where the Houses of the Legislature of a State hav- 
ing a Legislative Council are summoned to reassemble on different dates 
the period of six weeks shall be reckoned from the later of those dates 
for ! tne purposes of this clause. 

(3) If and so far as an Ordinance under this article makes any 
provision which would not be valid if enacted in an Act of the Legis- 
lature of the State assented to by the Governor, it shall be void : 

Provided that, for the purposes of the provisions of this Consti- 
tution relating to the effect of an Act of the Legislature of a State 
which is repugnant to an Act of Parliament or an existing law with res- 
pect to a matter enumerated in the Concuirent list, an Ordinance promul- 
gated under this article in pursuance of instructions from the President 
shall be deemed to be an Act of the Legislature of the State which has 
been reserved for the consideration of the President and assented to by 

- Chapter V. The High Courts in the States 

214. ffigh Courts for States,— There shall be a H'gh Court for each 

State. - 

215. High Courts to be courts of record.— Every High Court shall be 
a court of recird andshall have all the powers of such a court including 
the power to punish for contempt of itself. 

216. Constitution of High Courts.— Every High Court shall consist of 
a Chief justice and such other Judges as the President may from time to 
time deem it necessary to appoint : 

217. Appointment and conditions of the office of a Judge of a High 
court. — (1) Every Judge of a High Court shall be appointed by the Presi- 
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dent by warrant under his hand and seal alter consultation with the Chief 
Justice of India, the Governor of the State, and in the case of appointment 
of a Judge other than the Chief Justice, the Chief Justice of the High Court, 
and shaJJ bold office, in the ease of an additionalor acting Judge, as prod- 
ded in article 224, and in any other case, until he attains the age of sixty- 
two years. 

Provided that— 

{a) a Judge may, by writting under his band addressed to the 
President, resign his office ; . . » - 

(b) a Judge may be removed from his office by the President in 

the manner provided in clause (4) of article 124 for the re- 
moval o! a Judge of the Supreme Court ; 

(c) the office of a Judge shall be vacated by his being appointed 

by the President to be a Judge of the Supreme Court or by 
his being transferred by the President to any other High 
Court within 1 he territory of India. 

(2) A person shall not be qual'fied for appointment as a Judge of a 
High Court unless he is a citizen of India and— 

(a) has for at least ten years held a judicial office in the territory 

of India ; or . n ^ 

(b) has for at least ten years been an advocate of a High Court 

or of two more such Courts in succession, 

Ex^lunalion.— For tbe purpose of this clause — 

(a) in computing the peric^ during which a person has been an 

advocate cl a High Court, there shall be included any period 
during which the person has held judicial office after he 
became advocate ; 

(b) in computing the period during which a person has held judi- 

cial office in the territory of India or been an advocate of a 
High Court, there shall be included any period before the 
commencement of this Constitution during which he has 
held judicial office in any area which was comprised before 
tbe fifteenth day of August, 1947, within India as defined 
by the Government ol India Act, 1935, or has been an 
advocate of any High Court in any such Area, as the case 
( may be. 

(3) \lf any question arises aa to the age of a Judge of a H*gh Court, 
the question shall be d*cided by the PccMdent after consultation with the 
Chief Justite of India and the decision ol the President shall be final. 

218. Application of certain provisions relating to Supreme Con rt 
to High Coaru.— The provisions of clause (4) and (5) of article 124 shall 
apply in relaUon to a High Courts as they apply in relation to the Supreme 
Court with th’e substitution ol references to the High Court for references to 
the Supreme tourt. 

219. Oat^r affirmation by judges of High CourU.— Every person 

appointed to a High Court ^all, before he enters upon his 

office, make and sw>>crifae before the Gtveraor of the State, or some person 
appointed in that ft^alf by him. an oath or affirmation according to the 
form set out for thlAP'in’ose in tbe third Schedule. 

220. Reslrictilg* on practice after being a permanent Judge.— No 

person Mho, after of this Constitution, has held office as a 
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permanent Judge of a High Court shall plead or act in any court or before 
any^thority in India except the Supreme Court and other High Courts. 

Explanation.— \n this article, the expression "High Court” does not 
include a High Court for a State specified in Part B of the First Schedule as 
A commencement of the Constitution (Seventh Amendment) 

221. Salaries, etc., of Judges. — (1) There shall be paid to the Judges 
of each High Court such salaries as are specified in the Second Schedule. 

1 (2) Every Judge shall be entitled to such allowances and to such rights 
in respect of leave of absence and pension as may from time to time be 
determined by or under law made by Parliament and, until so determined, 
to such allowances and rights as are specified in the Second Schedule : 

Provided that neither the a]Io^vaIIces of a Judge nor his right', in respect 
of leave of absence or pension shall be varied to his disadvantage after his 
appointment. 

222. Transfer of a Judge from oi^e High Court to another. — (1) The 
President may, after consultaiioa with the Chief Justice of India, transfer 
a Judge from one High Court to any other High Court. 

(2) When a Judge has been or is so transferred, he shall, during the 
period he serves, after the commencement of the Constitution (Fifteenth 
Amendment) Act, 1963, as a Judge of the other High Court, be entitled to 
receive in addition to bis salary such compensatory allowance as may be 
determined by Parliament by law and, until so determined, such compen* 
satory allowance as the Fresidenf may by order fix. 

223. Appointment of acting Chief Justice.— ^Vhen the office of Chief 
Justice of a High Court is vacant or when any such Chief Justice is, by 
reason of absence or otherwise, unable to perform the duties of his office 
the duties of the office ^all be performed by such one of the other Judges of 
the Court as the President may appoint forthe purpose. 

224. Appointment of additional and acting Judges.— (1) If by reason 
of any temporary increase in the business of a High Court or by reason of 
anears of work therein, it appears to the President that the number of the 
Judges of that Court should be for the time being increased, the President 
may appoint duly, qualified persons to be additional Judgs of the High 
Court for such period not exceeding two years as he may speciiy. 

' (2) When any Judge of a High Court other than the Chief Justice is 
by'reason of absence or for any other reason unable to perform the duties of 
his office or is appointed to act temporally as Chief Justice, the President 
may appoint a duly qualified 'person to act as a Judge of that Court until 
the permanent Judge has resumed bis duties. 

(3) No person appointed as an additional or acting Judge of a High 
Court shall hold office after attaining the age of sixty-two years. 

224 A. Appointment 'of fetited Judge at sitting of High CourU.— 
Notwithstanding anything in tWs ‘ Chapter, the Chief Justice of a High Court 
for any State may at any lime, with the previous consent of the President, 
request any person who has h^d the office of a Judge of that Court or of 
any other High Court to sit and act as a Judge of the High Court for that 
State, and every such person so requested shall, while so sitting 
and acting' be entitled to such ' allowances as the President may by 
order determine and have all the jurisdiction, powers and privileges 
of, but shall not otherwise be deemed to be, a Judge of that High Court : 

Provided that nothing in this article shail be deemed to require any 
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such person as aforesaid to sit and act as a Judge of that High Court unless 
he consents so to do. 

225. Jurisdiclion of existing High Courts.— Subject to the provisions 
of this Constitution and to the inovisions of any law of the appro- 
priate Legislature made by virtne of powers conferred on that Legis- 
lature by this Constitution, the jurisdiction of, and theV^^W' 
administered in, any existing High Court, and the respective powers of the 
Judges thereof in relation to the administration of justice in the Court, in- 
cludirg any power to make rules of Court and to regulate the sitting of the 
Court and of members thereof sitting atone or in Division Courts, shall be 
the same as immediately before the commencement of this Constitution. 

Provided that any restriction to which the exercise of original juris- 
diction by any of the High Courts with respect to any matter concerning the 
revenue or concerning any act ordered or done in the collection thereof 
was subject immediately before the commencement of this Constitution shall 
no longer apply to the exercise of such jurisdiction. 

226. Power of Hfgh Courts to issue certain writs. — (!) Notwith- 
standing anything in article 32, everv High Court shall have power, thiou- 
ghout the territories in relation to which it exercists jurisdiction, to issue to 
any person or authority, includiog in appropriate cases any Government, 
wiihm those territones diiecUons, orders or writs, including writs in the na- 
ture of haUas corpus, mandamus, prohibition. ;w> warranto sad certiorari, or 
any of them, for the enforcement of any of the rights conferred by Fart III 
and for any other purpose. 

{1 A) The power conferred by clause (1) to issue directions, order or 
writs to any Govenuaent, authority or person may also be exercised by any 
High Court exercising jurisdiction in relation to ihe territories within which 
the cause of action, wholly or in part arises for the exeicise of such power, 
notwithstanding that the seat of such Government or authority or the resi- 
dence of such person is not within those territories. 

(2) The power conferred on a High Court by clause (1) or clause 
(lA) shall not be in derogation of the power conferred on the Supreme 
Court by clause (2) of article 32. 

227. Power of superintendence over all courts by the High Court. 
(1) Every High Court shall have superintendence over all courts and 
tribunals throughout the territories in relaton to which it exercises 
jurisdiction. 

(2) Without prejudice to the generality of the foregoing provision, 
the High Court may- 

fa) call for returns from such comts ; 

(b) make and issue general rules and prescribe forms for regulat- 
ing the practice and proceedings of such courts.; and. 

(c) prescribe forms in which books, entries and accounts shall be 
kept by the officers of any such courts. 


(3) The High Court may also settle tables of fees to be allowed to the 
sherifi and all clerks and officers of such courts and to attorneys advocates 
and pleaders practising therein: ■' ‘ 

Provided that any rules made, forms prescribed or tabhs settled under 
clause (2) or clause (3) shall not be IncooMstent with the provision of any 
Uw for the time being m force, and shall require the previous approval of 
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(4) Nothing in this article shall be deemed to confer on a High Conrt 
powers of superintendence over any court or tribunal constituted by or under 
any law relating to the Armed forces. 

22S. Transfer of certain cases to High Court. — If the High Court is 
satisfied that a case pending in a court sabordmate to it involves a sub- 
stantial qnestion of law as to the interpretation of this Constitution the 
determination of which is necessary for the disposal of the case, it shall with- 
draw the case and may — 

(a) -either dispose of the case itself, or 

(b) determine the said question of law and return the case to the 

court from which the case has been so withdrawn together 
with a copy of its judgment on such question, and the said 
Court shall on receipt thereof proceed to dispose of the case 
in conformity with such judgment. 

229. Officers and servants and the expenses of High Courts.~-({) 
Appointments of officers and servants of a High Court shall made by the 
Chief Justice of the Court or such other Judge or officer of the Court-as he 
may direct : 

Provided that the Governor of the State may by rule require that in 
such cases as may be specified in the rule n person not already attached to 
the Court shall be appointed to any office connected with the Court save after 
consultation with the State Public Service Commission. 

(2) Subject to the provisions of any law made by the Legislature of 
the State the couditious of service of officers and servants of a High Court 
shall be such as may be prescribed by rules made by the Chief Justice of the 
Court or by some other Jud^ or officer of (he Court authorised by the 
Chief Justice to make rules for the purpose: 

Provided that the rules made under this clause shall, so far as they 
relate to salaries, ailowances, leave or pensions, require the approval of the 
Goveoicr of the State. 

(3) The administrative expenses of a High Court including all salaries 
allowances and pensions payable to or in respect of the officers and ser^’ants 

of the Court, shall be charged upon the Consolidated Fund of the State, and 
any fees or other moneys taken by the Court shall form part of that Fund, 

230. Extension of jurisdiction of High Courts to Union territories. — 
(I) Parliament may by law extend the jurisdiction of a High Court to, 
or exclude the jurisdictiou of a High Court from, any Union territory. 

(2) Where the High Court of a Slate exercises jurisdiction in relation 
to a Union territory — ' ■ • • 

fajnothing in this Constitution shall be construed as empowering 
the Legislature of the State ' to increase, restrict or abolish 
that jurisdiction ; and ' " 

(b) the reference in article 227 to the ^Governor shall, in relation to 
'any rules, forms or tables for, subordinate courts in that 
territory, be construed as a refertnee to the President. 

. 231. Establishment of a common High Court for two or more States. 

(I) Notwithstanding anything contained in the preceding prorisions of this 
Chapter, Parliament may by law establish a common High Court for two 
or more States or for two or more States and a Union territOTT. 

(2) In relation to any such High Court,— 
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latere .>>y , High Court, aud the respective powers of fte 
administered \dnimistration of justice in the Court, m- 

Judges ‘hereof in relaMto ^d „g„1ate the sitting of the 

eluding any po . thereof sitting atone or in Division Courts, shall e 

r, -A^A 4 >>at anv restriction to which the exercise 0 / ongmal ]Utis 

'S-dt? S«Sr;“h|eo; 

f-Jf, Power of High CourUto issue cerUin writs. — -(1) ^otwim 

tISe' »“»"<*«'««*. prohibitioD, quo warranto and 

Sfy of them, for the eafotcemeot of any of the rights conferred by Part HI 

and for any other purpose. _ 

(lAl Ihe power confemd by clause (I) to issue directions, ordw or 
writs to Miy Government, authority or person may also be exercised by 
HiJh Court eierclfing jurisdiction in relation to ihe territories within which 

thicauseof action, wholly or In part arises for the exercise of such power. 

notwithstanding that the seat of such Government or authority or the resi- 
dence of such person is not within those temtofes. 

(21 The power conferred on a High Court by clause (1) or clause 
( 1 A\ shall not be in derogation of the power conferred on the Supreme 
Court by clause f2) of article 32. 

227 Power of superintendence over all courts by the High Court. 

/II Pvp'rv Hieh Court shall have superintendence over all courts ^d 
ttibunal^ throughout the territories in relaton to which it exercises 
jurisdiction. 

. (2) Without prejudice to the generality of the foregoing provision, 

the High Coutt may— .... 

(al call for returns from such courts ; / 

(b) make and issue general rules and prescribe forms for regular- 

in. thspiiirtice iuidpre«'di»ES «!s'^“»rt..;.iiiid . 

(cl prescribe forms in which books, entnes and accounts snau oe 
‘ ‘ kept by the officers of any such courts. 

(31 The High Court may also settle tables of fees to be allowed to \he 
sheri 0 *and all clerks and officers of such courts and to attorneys, advocates 
and pleadeis practising therein : ' 

Provided that any rules made, forms prescribed or tables’ sittled unuer 
clause (2) or clause (3) shall not be inconsistent with the provision of aoV 
law for the time being in force, and shall require the previous approval 01 
the Governor. 
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State Public Service Commission and with the High Court exorcising jurisdic- 
tion in relation to such State. 

235. Control over subordinate courts.— The control over district courts 
Md courts subordinate thereto including the posting and promotion of. and 
of leave to, persons belonging.to the judicial service of a State and 
holding any post inferior to the post of district judge shall be vested in the 
pgh Court, but nothing in this article shall be construed as taking away 
from any such person any right of appeal which he may have under the law 
regulating the conditiorts of his service or as authorising the High Court to 
deal with him otherwise than in accordance with conditions of his service 
prescribed under such law. 

236'. Interpretation. — In this Chapter— 

(a) the expression "district judge" includes judge of a city civil 

court, addition)! district judge, joint district judge, assis- 
tant district judge, chief judge of a small cause court, chief 
presidency magistrate, adduional chief presidency magistrate 
sessions judge, additional sessions judge and assistant sessions 
judge ; 

(b) the expression “judicial service” means a service consisting 

exclusively of persons intended to fill the post of district 
judge and other civil judicial post inferior to the post of 
district judge. 

237. Application of the provisions of this chapter to certain class 
or classes of magistrates. — ^The Governor miy by public notification direct 
that the foregoing provisions of this Chapter and any rules made thereunder 
shall with effect from such date as may Im fixed by him in that behalf apply 
in relation to any class or classes of magistrates in the State as they apply in 
relation to persons appointed to the judicial service of the State subject to 
such exceptions and modifications as may be specified in the notification. 

Pari VII. — Tin States in Part B of the First Scheduie. Rep. by the Con- 
stitution (Seventh AmendmenlJ Act, l9o6. Section 29 and Sch, 

PART VUI 

THE UNION TERRITORIES 

239. Admini stration of Union territories. — (1) Save as otherwise 
provided by Parliament by law, every Union territory shall be adminis- 
tered by the President acting, to such extent as he thinks fit , through 
an administrator to be appointed by him with such designation as he 
may specify. 

(2) Notwithstanding anything contained in Part VI, the Pr^ideat 
may appoint the Governor of a State as the administrator of adjoining 
Union territory and where a Governor fe so appointed, he shall excercis; his 
functions as such administrator independently of his Council of Ministers. 

239A. Creation of Local Legislatures or Council of Ministers 
or both for certain Union territories.— ft) Parliament may by law create 
for -any of the Union territories of Himachal Pradesh, Manipur, Tri- 
pura, Goa, Daman and Diu, and Pondicheriy— 

fa) a body, whether elected or partly nominated and partly 
elected, to function as a Legislature for the Union terri- 
tory, or 
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(a) the Kfereace ia article 217 to ths Goveraor of the State sbaA 
be coastnied as a reference to the Governors of all tos bta^es 
in relation to which t' e High Cotut exercises jurisdistion , 

(b) the reference in article 227 to the Governor shall in relation 
to any rules, forms or tables for subordinate courts be cons- 
I jed as a reference to the Governor of the State in which th- 
subordinate courts are ^tuate ; and 

(c) the reference in article 219 and 299 to the State shall be 
trued as a reference to the State in which the High Court has 
its principal seat : 

Provided that if such principal seat is in a Union territory’, the reference 
in article 219 and 229 to the Governor, Public Service Commission. 
lature and Consolidated Fund of the State shall be construed i^pectivelF 
as reftrences to the President, Union Public Service Commission, Parha- 
ment and Consolidated Fund of India. 

Chapixh Subordinate Courts 

233. Appointment of district judges. — (1) Appointments of persons to 
be . and theposting and promotion of, district jndges in any state shall be 
made by the Governor of the State in coasaltation with the High Court 
ezercUieg jvtsdict\oa in relation to sach State. 

(2) A person not already in the service of the Union or of the State 
shah only be eligible to be appointed a district judge if be has been for not 
less than seven years an advocate or a pleader and is recommended by the 
High Court for appointment. 

233.\. Validation of appointments of, and judgments etc , delivered 
by, certain district judges— Notwithstanding any jodgment, decree or order 
of any court, — 

(a) (i) no appoiotmeat of any pnsoa already in the jnJicial service 
of a State or of any person who has been lor not less than 

seven years an advocate or a pleader, to be a district judge 

in that State, and 


(lij no posting, promotion or transfer of any such person as a district 
judge, made at any time before the coramencement of the Constitution (Twen- 
tieth Amendment) Act, 1966. otherwise than in accor^ce with the proviaions 
of article 233 or article 230 ^allbe deem*^ ta be illegal or void or ever to 
have become illegal or void by reason only of the fact that such appoint- 
ment, posting, promotion or transfer was not made in the accordance with 
the said provisions ; 

(b) no jurisdiction exercised, no judgment, decree, sentence or order 
passed or made, and no other act tir proceeding done or taken, before the 
commencement of the Constitution (Twentieth .Amendment) Act, 1956 by. or 
before, any pwson appointed, posUd, promnted or transferri as a district jud- 
ge in any Stale otherwise than fa accordance with the provisions of article 233 

or article 235 shailbedeemed to be illegal or invalid or everto have become 

illegal or invalid by reason only of the fact that sach appointment, posting, 
promotion or transfer was not made ia accordance with the said .provisions. 

234. Secroltmeat of persons other than district indgea to the judi- 
«al service.— Appointments of persons other tha.-i district I'ud'^s to the 
jndlctal sem« of a State shaU be mads bv the Governor of the state in 
accordance with rales mads by him ia that behalf alter coasultarion with the 
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PARTX 

THE SCHEDULED AND TRIBAL AREAS 

244. Administration of Scheduled Areas and Tribal Areas.— (1) The 
provisions of the Fifth Schedule shall apply to the administration and control 
of the Scheduled Areas and Scheduled Tribes in any State other than 
the State of Assam. 

{2) The provisions of the Sixth Schedule shall apply to the 
administration of the tribal areas in the State of Assam. 

PART XI 

RELATIONS BETWEEN THE UNION AND THE STATES 
Chapter I.— Legislative Relations 
Dhtribulion of Legidaiive Poieers 

245. Extent of laws made by Parliament and by tbe Legislatures of 
States.— (1) Subject to the provisions ol this Constitution. Parliament may 
make laws for the whole or any part of the teiiitory of India, and the Legis- 
lature of a State may make laws for the whole or any part of tbe State. 

(21 No laws made by Parliament shall be deemed to be invalid on the. 
grouna that it would have extra territorial operation. 

246. Subject matter of laws made by Parliament and by tbe LegU* 
latures of States.— (1) Notwithstanding anything in clauses (2) and (3), 
Parliament has exclusive power to make laws with respect to any of the 
matters enumerated 'n List I in the Seventh Schedule (in this Constitution 
referred to as the “Union List”). 

(2) Notwithstanding anything in clause (3), Parliament and subject to 
clause (I), the Legislature of any State also, have power to make laws with 
respect to any of the matters enumerated in List III in the Seventh Sche- 
dule (in this Constitution referred to as the “Coacurrent List”), 

(3) Subject to clauses (I) and (2), the Legislature of any State has 
exclusive power to make laws for such State or any part thereof with respect 
to any of the matters enumerated hi List II in the Seventh Schedule (in this 
Constitution referred to as the “State List”}. 

(4) Parliament has power to make laws with respect to any matter for 
any part of the territory of India not incl'ided in a State notwithstanding 
that such matter is a matter enumerated in the State List. 

247. Power of Parliament lo provide for tbe establishment of cer- 
tain /additional courts.— Notwithstanding anything in this Chapter, Par- 
liament may by law provide for the establishment of any additional courts 
for the better administration of laws made by parliament or of any existing 
laws with respect to a matter enumerated in the Union List. 

24S. Residuary Powers of legislation.— (!) Parliament has exclusive 
power to make any law with respect to any matter not enumerated in the 
Concurrent List or State List. 

(2) Such power shall i nclude the pow-cr of making any law imposing a 
tax not mentioned in either of those Lists. 

249. Power of Parliam<nt to legislate with respect to a matter in 
the State List in the national interest.— (I) Notwithstanding anything in 
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(b) a Council of Ministers, 

or both with such constitution, powers and functions, in each case, as may 
be specified in the law. 

(2) Any such law as is referred to in clause (1) shall not be deem- 
ed to be an amendment of this Constitution for the purposes of article 
368 notwithstanding that it contains any provision which amends or has 
the effect of amending this Constitution. 

240. Power of President to make regulations for certain Union 
territories.- (1) The President may make regulations for tlie peace, 
progress and good Government of the Union territory of— 

(a) the Andman and Xicobar Islands ; 

(b) the Laccadive, Minicoy and Amindivi Islands ; 

(c) Dadra and Nagar Haveli ; 

(d) Goa, Daman and Diu ; 

(e) Pondicherry : 

Provided that when any body is created under article 293A to function 
as a legislature for the Union territory of Goa, Daman and Diu or Pondi- 
cherry, the President shall not make any rigulation for the peace, progress 
and good government of that Union territory with affect from the date 
appointed for the first meeting of the Legislature. 

(2) any regulation $0 made may repeal or amend any Art made by 
Parliament or any existing law which !• lor the time being applicable to the 
Union territory and, when promulgated by the President, shall have the 
same force and effect as an Act of Parliament which applies to that 
tenitory. 

241. High Courts foe Ualon lerritories.— (!) Parliament may by 
la.v constitute a High Court for a Union territory or declare any Court in 
any such territory to be a High Coutt for all or any of the purposes of this 
Constitution. 

(2) The provisions of Chapter V of Part VI shall apply in relation to 
a every High Court referred to in clause (1) as they apply in relation to a 
High Court referred to in article 214 subject to such modifications or except- 
ions as Parliament may by law provide. 

(3) Subject to the provisions of this Constitution and to the provisions 
of any law of the appropriate Legislature made by virtue of powers conferred 
on that Legislature by or under this Constitution, every High Court exercis- 
ing jurisdiction immediately before the commencement of the Constitution 
(Seventh Amendment) Act, 1956, in relation to any Union territory shall 
continue to exercise such jurisdiction in relation to ...that territory after 
such commencement. 

(4) Nr^thing in this article deri^ates from the power of Parliament to 
extend or.exclude the jurisdiction of a High Court for a State -to, or from, 
any Union\territory or part thereof. 

242. bporg. Rep. the Conttitution Seventh Afmniinent Acl,956, S.29 

and Sch. \ ^ 

PART IX. -The territories in Part D of the first. Schedule and other 
ternlones not specified in that Schedule. Rei. by the Constilution Seventh 

Amendment Act, s. 29 and Sch. 
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shall apply to such States and to any other State by which it is adopted 
afterwards by resolution passed in that behalf by the House or, where there 
are two Houses, by each of the Houses of the Legislature of that State. 

(2) Any Act so passed by Parliament may be amended or repealed by 
an Act of Parliament passed or adopted in like manner but shall not, as 
respects any State to which it applies, be amended or repealed by an Act 
of the Legislature of that State. 

• 253. Legislation for giving effect to international agreements. — 
Notwithstanding anything in the foregoing provisions of this Chapter, Par- 
liament has power to make any law for the whole or any part of the territo- 
ry of India for implementing any treaty, agreement or convention with any 
other country or countries or any decision made at any international confe- 
rence, association or other body. 

254. Inconsistency tetween laws made by Parliament and laws 
made by the Legislatures ofStates.— (I) If any provision of a law made 
by the Legislature of a State is repugnant to any proWsion of a law 
made by Parliament which Pariiament is competent to enact, or to any 
provision of any existing law with respect to one of the matters enumerated 
in the Concurrent List, then, subject to the provisions of clause t2). the law 
made by Parliament whether passed before or after the law made by the 
Legislature of such State, or. as the case may be. the e.xisting law. shall 
prevail and the law made by the Legislature of the State shall, to the extent 
of the repugnancy, be void. 

(2) Where a law made by the Legislative of a State with respect to 
one of the matters enumerated in the Conenrrent List contains any provision 
repugnant to the provisions of ao earlier law made by Parliament or an exi- 
sting law with respect to that matter, then the law so made by tbs 
Legislature of such State shall, if it has been reserved for the consideration 
of the President and has received his assent, prevail in that State ; 

Provided that nothing in this clause shall prevent Parliament from 
emetiag at any time any law with respect to the same matter including a 
law adding to, amending, varying or repealing the law so made by the 
Legislature of the State. 

255. Requirements as to recommendatioos and previous sanctions to 
be regarded as matters of procedure only.— No Act of Parliament or of the 
Legislature cf a State, and no provision in any such Act, shall be invalid 
by reason only that some recomroeodation or previous sanction required 
by this Constitution was not gKeo, if assent to that A:t was given- 

fa) where the recommendation required was that of the Governor, 
either by the Governor or by the President; 

(b) where the recommendation required was that of the Rajpra- 
mukfa, dther by the Rajprami^ or by the President ; 

(c) where the recommendation or previous sanction required was 
that of the Fiesident. by the Resident. 

Chapter II.— Adsinisibative Relations 
Genera/ 

256. Obligation of States and the Union— The executive power of 
every State shall be so exercised as to ensure compliance with the laws 
made by Parliament and any existing laws wnjcb apply in that State, and 
the executive power of the Union shall extend to the giving of such direc- 
tions to a State as may appear to the Goverament of India to be necessary 
for that purpose. 



628 


CoNSTiTOiios OF India 


the foregoing provisions of this Cbapler, U the Council of States has declar- 
ed by resolution suppoited by not less than two-thirds of the members 
nt and voting that it is necessarv or expedient in the national interest that 
Parliament should make laws with respect to any matter enumerated m the 
State List specified m the resolution, it shall be lawful for Paihament to 
make laws lor the whole or any part of the territory of India with respect 
to that matter while the resolution remains in force. 

(2) A resolution passed under clause (Ij shall remain in force for such 
period not exceeding one year as maybe specified therein : 

Provided that, if and so often as a resolution approving the continuance 
in force of any such resolution is passed in the manner provided in clause 
(1), such resolution shall continue in force for a further period ofonevear 
from the date on which under this clause it would otherwise have ceased to 
be in force. 

(3) A law made by Parliament which Parliament would not but for 
the passing of a resolution under clause (1) have been competent to make 
shall, to the extent of the incompetency, cease to have effect on Uie expira- 
tion of a period of six months after the" resolution has ceased to be in force, 
except as respects things done or omitted to be done before the expiration 
of the said period, 

250. Power of Parliament to legislate with respect to any matter io 
the State List if a Proclamation of Emergency U in operatioa.^1) Not- 
withstanding anything in this Chapter, Parliament shall, while a Proclama- 
tion of Emergency is in operation, have power to make taws for the whole or 
any part of the territory of India with respect to any of the matters enume- 
rated in tbe State List. 

(2) A law made by Parliament which Parliament would not but for 
tbe issue of a Proclamation of Emergency have been competent to make 
shall, to the extent of the incompetency. cease to have eflect on the expira* 
tion of a period bf six menths after the Proclamation has ceased to operate, 
except as respects things done or omitted to be done before the expiration 
of the said period. • 

251. fnconsistency between laws made by Parliaraeot under arti- 
cles 249 and 250 and laws made by the Legislatures of States.— Nothing 
in articles 249 and 250 sball restrict tbe power of the Legislature of a State 
to make any law which undrr this Constitution it has power to make, but 
li any provision of a law made by the L^'slature of a State is repugnent to 
any provision of a law made by Parliament which Pailiament has under ei- 
ther of the said article power to make, the law made by Parliament, whether 
passed before or after the law made by the Legislature of the State, shall 
prevail, and the law made by the Legislature of the State shall to the extent 
of the repugnency, but so long only as the law made by Parliament coatiau^ 
es to have effect, be inoperative. 

252. Fowe^f Parliament to legislate for two or more States by consent 
and.adoption of such legislation by any other State.— (]] If it appears to 
the Legislatures or States to be desirable that any of the matters 
with respect to which Parliament has no power to make laws for the Slates 
except as provided in articles 249 and 250 should be regulated in such States 
by Parliament by law, and if resolutions to that effect are passed by all the 
Houses of the Legislatures of those States, it shall be lawfuUor Parliament 
to pass an Act for regulat^ing tlat matter accordingly, and any Act so passed 
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to any matter to winch the executive power of the State extends, 
t. ^ *“ ® <’/ Pt>sl Scheduls. Ret. 

by the Co«sfj/uh£>»j (Snenlh Amendment) Act, s.lQandSch. 

J'lrisdiclion cftheUmoo in relation to territories outside 
Indja]—The Government of India may by agreement with the Govern- 
ment of any territory not being part of the territory of India undertake 
any executive, legislative or judicial functions vested in the Government 
of such temtory, but every, such agreement shall be subject to, and 
governed by, any Jaw relating to the exercise of foreign jurisdiction for 
the time being in fcrte. 


261. Public acts, records aud judicial proceedings. — (1) Full faith 
and credit shall be given throughout the territory of India to public 
acts, records and judicial proceedings of the Union and of every State. 

(2) The manner in which and the conditions uader which the acts, 
records and proceedings referred to in clause (1) shall be proved and the 
effect tberraf determined shall be as provided by law made by Parliament. 

(3) Final judgments or orders delivered or passed by civil courts in 
any part of the territory of India shall be capable rf execution anj’wbere 
tvithin that territory according to law. 

Disputes relating to Waters 

262. Adjudication of disputes relating to wafers ofinter-State rivers 
or river valley8...-(l} Parliameal may by law provide for the adjudication 
of any dispute or complaint with respect to the use, distribution or control 
of the waters of, or in, any inter-State river or river valley. 

(2) Xotwithstanding anything in this Constitution, Parliament may by 
law provide that neither the Supreme Court nor any other court shall 
exercise jurisdiction In respect of any such dispute or complaint as is referred 
to in clause (I), 

Co-orixmtUm between Stales . 


263. Provistons with respect to an inter-State CdudcU. — If at any 
time it appears to the President that the public interests would be served 
by the establishment of a Council charged with the duty of— 

(a) inquiring into and advising upon disputes which may have arisen 
between States ; 

(b) investigating and discussing subjects in which some or all of the 

States, or the Union and one or more of the States, have a 
common interest ; or . ' • 

(c) making recomendations ujxm any such subject and. in particular, 

recomendations for the better co-ordination of policy and action 
with respect to that sulqect, ...... 

it shall be lawful! for the President by order to establish such a Crunci*, ^d 
to define the nature of the duties to be performed by it and its organisation 
and procedure. 

part xn 

FINAN'CE PROPERTT COXTRACIS AN'D 
SUITS 
General 

264. Interpratioo. — la this Part, “Finance Commission" means a 
Finance Commission constituted under article 2S0. 

265. Taxes not to be imposed save by authority of law. — No tax 
shall be levied or collected except by antbority of law. 
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757 Control or lie Union t>»ot Stott* in ,1*1,' 

S a State as may appear to the Government of India to be ncc.ssary 
for that purpose. ■■ a 

• (2) The extontivo potvtr nl the Union Jhnil nl^io cotend to thnpvw 

ol dlrntions to a State at to the oonttrnction 

oI oommnnication declared in the direction to be ol national or military 
importance • . . 

Provided that nothinj} in this clause shall be taken M restricting 
DOwer of Pailiain-nt to declare hishways « ‘^-^terways to be nation^ hign 
wavs or national watenvays or the power of the Union 
the^ highways or watenvays so declared or the power of the Union to con^ 
truct and maintain means of onmunicatioi as part of its functions wi 
respect to navd, military and air fi>rce works. 

f3i The executive power of the Unim shall also extend to the giving 
of dirwUons to a Slate as to the measures to br taken for the protectio 
of the railways within the State. 

(4) WTiere in carrying out any direction given to a State tmdtf 
clause (2) as to the construction or maintenance ol any means of communi- 
cation or under clause (3) as to themeasjtes to be tak*n for the prowc- 
tion of any railway, costs have b-en incurred in ex^ss ol those whicii 
would have been incurred in the discharge ol the normal duties of the 
Slate if such direciion had not been given, there shall bs paid by the 
Government of India to the Slate such sum as may ba agreed, or, in 
default ol agreement, as maybe ditirm-ned by an aebtrato; appainted 
by the Chief Justice of India, in respect of the extra co>ts so incurred by 
the State. 

258. Power of the Union to confer powers, etc , on States In carliio 
cases.— (1) Notwithstanding anything m this Constitution, the President 
may, with the cons<-nt of the Governiicnt of a Stale, entrust either 
conditionally « unconditionally to that Government or to its officers 
functions in relation to any matter to which the executive pawer of the 
Union extends 


(2) A law made by Parliament which applies in any State may, 
notwithstanding that it relates to a matter with respect to which the 
Legislature of the State has no pmver to maks laws, confer pswers aid im- 
pose duties, or authorise the conferring of piwers and the imposition of 
duties, upon the State or officers and authorities thereof. 

(3) Where by virtue of this article pnvors and duties have been 
conferted or imposed upon a State or officers or authorities thereof, there 
shall be paid by the Government of fndU to the State such sum as may 
be agreed, or. in default of ^cement, as may bs determined by an arbi- 
trator appointed by the Chief Justice of ludii, m respict of any extra 
costs of adminiitration incurred by the State in connection with the exer- 
cise of those poweis and duties. 

258A. Power of the States to entrust functioLS to the Union. — Not- 
withstanding anything in this Constitutio.i, the Governor of a State may, 
with the consent of the Government of India, entrust either conditionally 
or unconditionally to that Government or to its officers functions in rela- 
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(a) duties in respect of succession to property other than agricul- 

tural Uod ; 

(b) estate duty in respect of property other than agricultural land; 

(c) terminal taxes on goods or passengers carried by raihray, sea 

or air ; 

(d) taxes on railway fares and freights ; 

(cj faxes other than stamp duties on transactions in stock-eschan* 

ge and futures markets ; 

(f) taxes on the sale or purchase of newspapers and on advertise- 

ments published therein ; 

(g) taxes on the sale or purchase of goo<ls other than newspapers. 

where such sale or purchase takes place in the course of inter- 
state trade or commerce. 

(2) The net proceeds in any financial year of any such duty or tax, 
except in so far as those proceeds represent proceeds attributable to 
Union teirtories shall not form part of the Consolidated Fund of India, 
but shall be assigned to the States within which that duty or tat is leviable 
in that year, and shall be distributed among those States in accordance 
with such principles of distribution as may be formolated by Pailiameat 
by law. 

(3) Parliament may by law formulate principles for determining when 
A sale or purchase of goods takes place in the course of inter-State trade 
or conimeice. 

270. Tases levied and collected by the Union and distributed bet- 
ween the Uniou and the States. — ( 1 ) Taxes on income other than agricuN 
tural income shall be levied aed collected by the Government of India and 
distributed between the Union and the States in the manner provided in 
clause (2). • • 

(2) Such percentage, as may be prescribed, of the net proceeds m any 
such tax, except in so far as those {proceeds represent proceeds attributable 
to Union territories or to taxes pa.vable in respect of Union emoluments, 
shall not form part of the Consolidated Fund of India, but shall be assigned 
to the States within which that tax is leviable in that year, and shall be 
distributed among those States iu such manner and from su^ time as may be 
prescribed. 

(3) For the purposes of clause (2>, in each gnancial year such percent- 
age as may be prescribed of so much of the net proceeds of taxes on income 
as does not represent the net proceeds of taxes payable in respect of Union 
emoluments shall be deemed to represent proceeds attributable to Union 
territories. 

(4) In this article* — 

(a) “taxes on income ' does not include a corporation tax ; 

(b) “prescribed’' means — 

(i) until a Finance ConuniKioo has been constituted, prescrib- 
ed by the President by order, and 
(if) after a Finance Comm^iba has been constituted, prescrib- 
ed by the President by order after considering the recom- 
endations of the Finance Commission ; 

(c) ''Union emoluments'* includes all emoluments and pensions 

payable out of the Consolidated Fond of India in respect of 
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266. Consolidated FunJs and public accounts of India and of the 
States.-d) Subject to the provisions oi article 267 and to the 
of this Chapter with respect to the assignment of the whole or 
net proceeds of certain taxes and duties to States, all revenues rcccivea y 
the Government of India, all loans raised by that Government by 
cf treasury bills loans or ways and means advances and all moneys . 

by that Government in repayment ol loans shall form one consolidated fan“ 
to be entitled "the Consolidated Fund ol India", and ail revenues received oy 
the Govtinment cl a State, all loans rais'd by that Governirrnt by the issu 
of treasuiy bills, loans or ways and means advances and all moneys . 

by lhat Government in repayment ol loans shall form one consolidated fund 
to be entitled "the Consofidated Fund ol the Slafe.” 

(2) All other public moneys received by or on behalf of the Government 
of India or the Government of a State shall be credited to the public account 
of India or the public account of the State, as the case may be. 

(3) Ko moneys out of the Consolidated Fund ol India or the C^nsoli* 
dated Fund of a State shall be appropriated except in accordance with law 
and for the purpose and m the manner provided in this Con$tituU'’n, 

267. Contingency Fund. — (i) Parliament may by law establish a 
Contingency Fund in the nature ol an imjwesl to be entitled "the Ceatigen* 
cy Fund ol India" into which shall be paid Irem time to time such sums as 
may be determined by such Uw. and the said Fund slial) be placed at the 
disposal of the President to enable advances to be made by him out of such 
Fund for the purposes of meeting unforeseen expenditure pending authori- 
sation ol such expenditure by Pariiament by lavr under article 115 or article 


(2) The Legislature of a State may by law establish a Contingency 
Fund in the nature of an imprest to be cntulrd "the Contingency Fund o* 
the State" into which shall be paid from time to time such sums as may be 
determined by such law. and the said Fund shall be placed at the disposal 
of the Governor of the Stale to enable advances to be made by him out of 
such Fund for the purposes ol meeting unforeseen expenditure pending au* 
thorisafion ol such expenditure by (he Legislature of the State by law under 
article 205 or article 2G6. 


Disiributim oj Revtnufs bet-^en the Union and the Stales 


268. Doties levied by the Uoion but collected and appropriated by 
the States, — (1) Such stamp duties and such duties of excise on medicinal 
and toilet preparations as are mentioned in the Union List shall be levied 
by the Government of India but shall be collected— 

(a) in the case where such duties are leviable within any Union 

territory, by the Government of India, and 

(b) in other cases, by the Slates within which such duties are res- 

pecthfly levtshie. 

(2) The proceeds in any financial year of any such duty leviable within 
any State shall not form part of the Consolidated Fund of India but shall 
be assigned to that State. ' 


269. Taxes levied and collected by the Union but assigned to the 
Sutes.~(l) The followng duties and taxes shall be levied and collected by 
tbe ^veniment of India but shall be assigned to the States in the manner 
provided in clause (2), namely 
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Provided that there shall be paid oat of the Consolidated Fund of India 
as grant-in-aid of the revenues of the State such Capital and recurring sums 
as may be necessary to enable that State to meet the costs of such schemes 
of development as may be undertaken by the State with the approval of the 
Government of India for the purposes of promoting the welfare of the Sche- 
duled Tribe in the State or raising that level of administration of the 
Scheduled Areas therein to that of the administration of the rest of the areas 
of that State : 

Provided further that there shall be paid out of the Consolidated Fund 
of India as grants-in-aid of the revenues of the State of Assam sums, capital 
and recurring, equivalent to — 

(a) the average excess of expenditure over the revenues during the 

two years immediately preceding the commencement of 
this Constitution in respect of the administration of the tri- 
bal areas 'specified in Part A of the table appended to para- 
graph 20 of the Sixth Schedule ; and 

(b) the costs of such schemes of development as may be undertaken 

by that State with the approval of the Government of India 
for the purposes of raising the level of administration of the 
said areas to that of the administration of the rest of the 
areas of (hat State. 

(2) Until provision is made by Parliament under clause (1), the powers 
conferred on Farlaiment under that ciaue shall be exercisable by the President 
by order and any order made by the President under this clause shall have 
effect subject to any provision so made by Parliament. 

Provided that after a Finance Commission has been constituted no 
order shall be made under this clause by the President except after consider- 
ing the recommendations of the Finance Commission, 

276. Taxes on professions, trades, callings and employments.— (1) 

Kotwithstanding anything in article 246, no law of the Legislature of 
a State relating to taxes for the benefit of the State or of a municipality 
district board, local board or other local authority therein in respect of 
professions, trades, catlings or employments shall be invalid on the ground 
that it relates to a tax on income. 

(2) The total amount payable in respect of any one person to the 
State or to any one municipality, district b^rd, lacal board or other. local 
authority in the State by way of taxes on professions, trades, callings and 
employments shall not exceed (wo hundred and fifty rupees per 
annum : 

Provided that if in the financial year immediately preceding the com- 
mescement of this Constitution there was in force in the case of any State 
or any such municipality, board or authority a tax on professions, trades, 
callings or employments the rate, or the maximum rate, of which exceed- 
ed two hundred and fifty rupees per annum, such tax may continue to be 
levied until provision to the contrary is mada by Parliament by law, and 
any law so made by Parliament may be made either generally or in relation 
to anyspKified States, municipalities, boards or authorities. 

(3) The power of the Legislature of a State to make laws as aforesaid 
with respect to taxes on professions, trades, callings and employments shall 
not be construed as limiting in any way the pov er of Parliament to make 
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which income-tax is chai^eable. , 

271. Surcharge on certain duties and taxes for purposes ol tde 
Union.— Notwithstanding anything in article 269 and 270, Parliament may 
at any time increase any of the duties or taxes referred to in those article 
by a surcharge for purposes of the Union and the whole proceeds of any suen 
surcharge shall form part of the Consolidated Fund of India. 

272. Taxes which are levied and collected by the Union and may 
be distributed between the Union and States.— Union duties of excise 

other than such duties of excise on medicinal and toilet preparations as ate 
mentioned in the Union List shall be levied and collected by the Govern- 
ment of India, but, if Parliament by law so provides, there shall be pa d out 
of the Consolidated Fund of India to the States to which the law imposing 
the duty extends suras equivalent to the whole or any part of the net proce- 
eds of the duty, and those sums shall be distributed among those States m 
accordance with such principles of distribution as may be formulated by 
such law. 

273. Grants in lieu of export duty on jute and jute products. — There 

shall be charged on the Consolidated Fund of India m each year as grants in- 
aid of the revenues of the States of Aisam, Bihar, Orissa and West Bengal, 
in lieu of assignment of any share of 'he net proceeds in each year of export 
duty on jute and jute products to those State , such sums as may be 
prescribed. ^ 

(2) The sums so prescribed shall continue to be charged on the Consoli- 
dated Fund of India so long as any < xport duty on jute or jute products 
continues to be levied by the Governmt nt ot India or until the expiration of 
ten years from the commencement of this Constitution whichever is.earlier, 

(3) In this article, the expression ••prescribed" has lie samp meaning 
as in article 270. 


274. Prior recommendation of President required to Bills - affecting 

taxation in which States are interested.— (1) No Bill or amendment 
which imposes or varies any tax or duty in which States are 
interested, or which varies the m* aning of the expression "agTiculturaHn- 
come” as defined for the purposes <f the enactments relating to Indian 
income-tax, or which affects the principles on which under any of the 
foregoing provisions of this Chapter moneys are or may be ' distributable 
to States, or which imposes any such s-archarge for the purposes of the 
Union as is mentioned in the foregoing provisions of this Chapter, shall be 
introduced or moved in either House of Parliament except on the recom- 
mendation of the President. 


(a) a tax Or duty the whole or part of the net proceeds whereof 

are assigned to any State ; ot 

(b) a tax or duty by reference to the net proceeds whereof sums 

are for the time beii^ payable out of the Consolidated Fund 
of I'-dia to anv State. 

275. Grants from the Union to certain States.— M) Such sums as 
Parliament may by law provide shall be charged on the Consolidated Fund 
of India in each vears as grants in-aid of the revenues of such States as 
Parliament may determine to be in need of assis'aace, and different sums 
may be fixed for different States i 
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Provided that there shall be paid oat of the Consolidated Fund of India 
as grant'in-aid of the revenues of the State such Capital and recurring sums 
as may be necessary to enable that State to meet the costs of such schemes 
of development as may be undertaken by the State with the approval of the 
Government of India for the purposes of promoting the welfare of the Sche- 
duled Tribe in the State or raising that level of administration of the 
Scheduled Areas therein to that of the administration of the rest of the areas 
of that State : 

■ • Provided further that there shall be paid out of the Consolidated Fund 
of India as grants-in-aid of the revenues of the State of Assam sums, capital 
and recurring, equivalent to — 

(a) the average excess of expenditure over the revenues duriug the 

two years immediately preceding the commencement of 
this Constitution in respect of the administration of the tri- 
bal areas 'specified In Part A of the table appended to para- 
graph 20 of the Sixth Schedule ; and 

(b) the costs of such schemes of development as may be undertaken 

by that State with the approval of the Government of India 
for the purposes of raising the level of administration of the 
said areas to (bat of the administration of the rest of tbe 
areas of that State. 


(2) Until provision is made by Parliament under clause (1), the poxrers 
conferred on Parlaiment under that claue shall be exercisable by tbe President 
by order and any order made by the President under this clause shall have 
efiect subiect to any provision so made by Parliament. 

Provided that after a Finance Commission has been constituted no 
order shall be made under this clause by tbe President except after consider- 
ing the recommendations of the Finance Commission. 


276 Taxes on professions, trades, callings and employments.— (1) 
Notwithstanding anything in article 246. no law of the Legislature of 
a State relating to taxes for tbe benefit of tbe State or of a municipality 
district board, local board or other local authority therein in rwpect of 
professions, trades, callings or employments shall be invalid on the ground 
that it relates to a tav on income. 


12 ) The total amount payable in respect of any one person to the 
Slate irtoanyonemuoicipality. disUict board lacal board or other local 
aathoiity io the State by wayol taaes o» professioos, tades, crdhngs and 
emplojaients shall not enceed two hundred and idly rupees per 

Provided that if in tbe financial year immediately preceding the com- 
mencement of this Constitution there was in force m the c^e of any SUte 
or any such municipality, board or auAority a tax on professions, trades, 
callings or employments the rate, or the maximum rate, of which exceed- 
ed two hundred and fifty wpees per aMum. su^ t^ may continue to be 
levied until provision to the contrary is mads by Parhament by law. and 
anv law so made by Parliament may be made either gener^ly or m reUtion 
to'anyspjcified States, municipalities, boards or authorities. 

(31 The power of the Legislature of a State to make laws as aforesaid 
with r«pect to taxes on professions, trades. calUngs ^d employments shall 
not be construed as limiting in any way thepover of Parliament to make 
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laws with respect to taxes on income accruing from or arising out of pro* 
fessions, trades, callings and employments. 

277. Savin, s. Any taxes, duties, cesses or fees which, immediately 

before the commencement of this Constitution, were being lawfully levied by 
the Government of any Stale or by any municipality or other local 
authority or body for the purposes of the State, municipality, district or 
other local area may, notwithstanding that those taxes, duties, cesses or 
fees are mentioded in the Unjmi List, continue to be levied and to be ap- 
plied to the same purposes until proviMon to the contrary is made by 
Parliament by law. 

278. Agreetneni ailk Stales in Part B of the First Schedule with re- 
gard to certain Financial matters. Rep. by the Constilulion (Seventh Amend- 
ment) Act, 1956 s. 29 Scfi. 

279. Calculation of "net proceeds’* etc. — (1) In the foregoing pro- 
visions of this Chapter, “net proceeds” means in relation to any tat or 
duty the proceeds thereof reduced by tde cost of collection, and for the 
purposes of those provisions the net proceeds of any tax or duty, or of 
any part of any tax or duty in or attributable to area shall be 
ascertained and certified by the Comptroller and Auditor-General of India, 
whose certificate shall be final. 

(2) Subject as aforesaid, and to any other express provision of this 
Chapter, a law made by Parliament or an order of the President may, 
in any case where under this Pait the proceeds of any duty or tax are, 
nr may be, assigned to any State, provide for the manner in which the 
proceeds are to be calculated, for the time from or at which and the 
manner in which any paymenu are to be made, for the making of adjust- 
ments between one financial year and another, and for any other inci- 
dental or ancillary matters. 

280. Finance Commission.— (•) The President shall, within two 
years from the commencement of this Constitution and thereafter at the 
expiration of every fifth year or at such earlier time as the President 
considers necessary, by order constitute a Finance Commission which 
shall consist of a Chairman and four othir members to be appointed by the 
President. 

(2) Parliament may be taw determine the qualifications which shall be 
requisite for appointment as members of the Commission and the manner 
in which they shall be selected. 


. It shall be the duty oi the Commission to make recommendations 
o the President as to- 
la) the distribution between the Union and the State of the net 
proceeds of taxes which are to be, or may be, divided bet- 
ween them under this Chapter and the allocation between 
the States of the respective shares of such proceeds ; 
the principles which diould govern the grants-in-aid of the 
Indir-^*°^ States out of the Consolidated Fund of 


(b) 


(c) 


Commission by the President 
in tne interests of sonnit Imancc. 
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(4) The Commission shall determine their procedure and shall have 
suca powers in the performance of their functions as Parliament mav bv 
law confer on them. ^ •' 

. Recommendations of the Finance Commission.— The President 

^all cause every recommendation made by the Finance Commission under 
me provisions of this Constitution together with an explanatory memoran- 
dum as to the action taken thereon to be laid before each House of Parlia- 
ment. 


MiiuUaneoitt Financial Provisions 

252. Exnenditure defrayable by the Union or a State out of its 
revenues. — The Union or a State may make any grants for any public 
purpose, notwithstanding that the purpose ts not one with respect to which 
Parliament or the Legislature of the State, as the case may be, may make 

233. Custody etc , of Consolidated Funds, Contigency Funds and 
credited to the public accounts . — The custody of the Con- 
solidated Fund of India and the Contingency Fund of India, the payment 
of moneys into such Funds, the withdrawal of moneys therefrom, the 
custody of publicjmonej's other than those credited to such Funds received 
hy or on behalf of the Government of India, their payment into the public 
account of India and the withdrawal of moneys from such account and all 
other matters connected with or ancillary to matters aforesaid shall be 
, regulated by law made by Parliament, and, until provision in that behalf 
IS so made, shall be regulated by rules made by the President. 

(2) The custody of the Consolidated Fund of a State and the Conti* . 
ngency Fund of a State, the payment of moneys into such Funds, the with- 
drawal of moneys therefrom, the custoday of public moneys other than 
those credited to such Funds received by or on behalf of the Government 
of the State, their payment into the public account of the State and the 
mthdrawal of moneys from such account and all other matters connected 
with or ancillary to matters aforesaid shall be regulated by law made by 
the Legislature of the State, and, until provision in that behalf is so made, 
shall be regulated by rules made, by the Governor of the State. 

284. Custody of suitors’ deposit* and other moaeys received by 
public servants and courts. — AH moneys received by or deposited with — 

(a) any officer employed in connection with the affairs of the 

Union or of a State in his capeity as such, other than 
revenues or public moneys raised or received . by the 
Government of India or the Government of the Slate, as the 
case may be, or 

(b) any court within the territory of India to the cerdit of any 

cause, matter, account or persons, 

shall be paid into the publicaccount of India or the pubh'c account of the 
State, as the case may be. 

285. Exemption of property of the Union from State taxation.— 

(!) The property of the Union shall, save in » for as Parliament may by law 
otherwise provide, be exempt from all taxes imposed by a State or by any 
authority within a State. 



638 


Constitution of India 


(2) Nothing in clause (1) diall, until Parliament by law otherwise 
provides, prevent any authority within a State from levying any tax on any 
property of the Union to which such property was immediately bejore me 
commencement of this Constitution liable or treated as liable, so long as that 
tax continues to be levied in that State. 

286. Restrictions as to impositloo of tax on the sale or purchase of 
goods.— (1) No law of a Stale shall impose, or authorise the imposition of, a 
tax on the sale or purchase of goods where such sales or purchase takes 
place — 

(a) outside the State ; or 

(b) in the course of import of the goods into, or export of the 

goods out of, the territory of ludia. 

(2) Parliament may by law formulate principles for determining when 
a sale or purchase of goods takes place in any of the ways mentioned in 
clause (1). 

(3) Any law of a State shall, in so far as it imposes, or authorises the 
imposition of a tax on the sale or purchase of goods declared by Parliament 
by law to be of special importaoce in ioter-State trade or commerce, be 
subject to such restrictions and condition in regard to the system of levy, 
rates and other incidents of the tax as Parliament may by law specify. 

287. Exemption from taxes on electricity.— save in so far as 
Parliament may by iaw otherwise provide, no law oi a State shall impose or 
authorise the imposition of, a tax ou the consumption or sale of electricity 
(whether produced by a Goverumeot or other persons) which is— 

(a) consumed by the Covenament of India, or sold to the 

, Government of India for consumption by that Government 

(b) consumed in the construction, maintenance or operation of any 

railway by the Government of India or a railway company 
operating that railway, or sold to that Government or any 
such railway company for consumption in the construction 
maintenance or operation of any railway, 
and any such law imposing, or antborising the imoosition of a tax on the 
sale of electricity shall secure that the price of electricity sold to the 
Government of India for consumption by that Government or any such 
railway company as afoiesud for consumption in the construction, 
maintenance or operation of any railway, shall be less by the amount of the 
tax than the price charged toother consumers of a substantial quantity of 
electricity. 


283. Exemption from taxation by Stite in respect of water or 
electricity in certain cases. — (I) Save in so far as the President may by 
Older otherwise proyid, no Uw of a State irr Jmcc immediately before the 
commencement of this Constitution shall impose, or authorise the imposition 
of a tax in respect of any water or electricitv stored, generated, consumed, 
distributed or sold by any antbority established by any existing law or any 
law made by Parliament for regulating or develop'nx anv inter-State river 
or nver-vallev. ^ j 


X. expression “law of a State in force” in this clause 

shall include a law of a State passed or made before the commencement of 
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this Constitution and not previously repealed, not withstanding that it or 
parts oi it may not be then in operation either at alj or in particulars areas. 

(2) The Legislature of a Sta>e iTa\ te kw iirptse, cr aulhcrise the itr — 
position of, £my such tax as is mentioned in clause (1), but no such law shall 
nave ^y effect unless it has, after having been reserved for the cousidera- 

of the President, received his assent; and if any such law provides for 
the fixation of the rates and other incident of such tax by means of rules by 
he made under the law by any authority, the law shall provide for 
the previous consent of the P.esident being obtained to the making of any 
sach rufe or cnfer. 

^9. Exemption of properly and income of a State from Union 
Uxation. — (1) The property and income of a State shall be exempt from 
Union taxation, 

(2) Nothing in clause (1) shall prevent the Union from imposing, or 
authorising the imposition of any tax to such extent, if any, as Parliament 
may by law provide in respect of a trade or business of any kind carried on 
by, or on behalf of, the Goverammt of Stale, or any operations connected 
merewith, or any property used or occupied for the purposes of such trade 
business, or any income accruing or arising io connection therewith. 

(3) Nettbiog in clause (2j shall apply to any trade or husmes?! or to any 
class of trade or business, which Parliament may be law declare to be inci- 
dental to the ordinary functions of government. 

290* Adjustment in respect of certain expenses and pensions.— 
Where Under the provisions of this Coosli tuti'on the expenses of any court or 
Commission, or the pension payable to or in respect of a person who has 
served before the commencement of this Constitution under the crown in 
India or after such commencement in connection with the affairs of the 
Union or of a State, are charged on the Consolidated Fund of India or the 
Consolidated Fund of a State, then, if— 

(a) in the case of a charge on the Consolidated Fund of India, 

the court or Commission serves any of the separate needs of 
a State, or the person has served wholly or in part in 
connection »'ith the affairs of a State ; or 

(b) in the case of a chaige od the Consolidated Fund of a State, 

the court or Comraission serves any of the separate needs of 
the Union or another Stale, or the person has served wholly 
or in part in connection with the affair of the Union or 
another State, 

there shall be charged on and paid out of the Consolidated Fund of the State 
or, as the case may be, the Consolidated Fund of India or the Consolidated 
Fund of tie other State, such contrlbutioa ia respect oi the expenses nr 
pension as may be agreed, or as may in default of agreement be determined 
by an arbitrator to be appointed by the Chief Justice of India. 

290a. Annual payment to certain Devaswom Funds. — A sum of 
forty -six lakhs and fifty thousand rupees shall be charged on, and paid out of 
the Consolidated Fund of the State of Kerala every year to the Tmvancore 
Devaswom Fund; and a sum of thirteen lakhs and fifty thousand rupees 
shall be charged on, and paid out of, the Consolidated Fnnd of the State of 
Madras every year to the Devaswom Fond established in that State for the 
maintenance of Hindu temples and shrines in the territories transferred to 
that State on the 1st day of November, 1956, from the State of Travancore- 
Cochin. 
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Si =?ifSf; 

any Ruler of such state as privy purse- 

(a) such sums shall be charged on. and paid out of. the Conso 

dated Fund of India i and _ -ii larcs 

(b) thu sums so paid to any Rultr sliall be eaempt Iiom all lasts 

on income. 

CuAPTER 11 .— Borrowing 

■ 292 Borrowing by the Gosemmenl otIndia.-Thf esictive 
of the Uuion extends to bonowtng upon the sicunlyof 
Fund of India within such limils, il any. as may from lime 
krliament by law and to the giving cl guarantees within such limiU. if y 
as may be so fixed. . . <f,i« 

293. Bomwlng by Slal...-|l| Subiact lo provisions ol ms 

-.rtiele the executive Tiower of a State extends to bonowing witbm the tem 
toiry of Ind’a upon the security of the Consolidated Fund of the State wit 
suc^limits if any, as may from timetotimebe fixed by the LcgulatRre W 
such State by law and to the giving ol guarantees within such IimlU. if any, 

as may be so fixed. 

(21 The Government of India may, subject to such conditions as may oe 
laid do\vo by or under any law made by Parliament, make loans to any State 
or so Ions as any limits fixed under article 292 ate not e.\ceeded, give gua* 
raiitees in respect of loans raised by any Slate, and any sums requued for 
the purpose of making such loans sha'l be charged on the Consolidated ruad 
of India 

(3l A Mate may not without the consent ol the Government of India 
raise any loan il there is still outstanding any part of a loan which has been 
made to the Slate I y the Government of India or by its predecessor Govern- 
ment or in respect of which a guatanlee has been given by the Government 
of India or by its piedecessor Government. 

( 4 ) A consent under clause (3) may be granted subject to such condi- 
tions' if any, as the Government o! India may.tbink fit to impose. 

fHAFTTS 111 — PSOEEBTY, CONTRACT, RlClliS, LlABlUTIES, OflUCATIOSS 

AND Suits 


294 Succession to property, asseu, rights, liabilities and obligauons 
in certain cases.— As from the commencement of this Constitution— 

(al all property and assets which immediately before such conune* 

' ncement were vested in His Majesty for the purposes of the 
Government of the Dominion of India and all property ana 
assets which immediately before such commencement were 
vested in His Majesty lor the purposes of the Government 
of each Governor’s Province shall vest respectively in the 
Union and the corresponding State, and 
(b) all rights, liabUities and obligations of the Government of the 
Dominion of India and of the Government of each Governor- 
’s Province, whether arising out of any contract or otherwise 
shall be the rights, liabilities and obligations respectively o 
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the Govemraent of India and the Government of each corres- 
ponding State, 

subject to any adjustment made or to be made by reason of the creaticm 
before the commencement of this Constitution of the Dominion of Pakistan 
or of the Provinces of West Bengal, East Bengal, West Punjab and East 
Punjab. 

295. Succession to property, assets, rights, liabilities and obliga- 
tions in other cases,— (]) As from the commencement of this Constitu- 
tion — 

(a) ail property and assets which immediately before such comm- 

encement were vested in any Indian State corresponding to_a 
State specified in Part B of the First Schedule shall vest in 
the Union, if the purposes for which such property and asse- 
ts were held immediatly before such commencement will 
thereafter be purposes of the Union relating to any of the 
matters enumerated in the Union List, and 

(b) all rights, liabilities and obligations of the Government of any 

Indian State corresponding to a Slate specified in Part B of 
the First Schedule, whether arising out of any contract or 
otherwise, shall be the rights, liabilities and obligations of 
the Government of India, if the purposes for which such righ- 
ts were acquired or liabilities or obligations were incurred 
before such commeacement will thereafter be purposes of 
the Government of India relating to any of the matters enu- 
merated in the Union List, 

subject to any agreement entered into in that behalf by the Govemmest of 
India with the Government of that State! 

Subject as aforesaid, the Govcmmnet of each State specified in 
Part B of the First Sciiedule shall, as from the commencement of this Cons- 
titution, be the successor of the Government of the corresponding Indian 
State as regards all property and assets and rights, liabilities and obligations, 
whether arising out of any contract or otherwise, other than those referred 
to in clause (1). / 

296. Property accruing by escheat or lapse or as dona voMnfia.— 
Subject as hereinafter provided, any properly in the territory of India which 
if this Constitution had not come in to operation, would have accrued to 
His Majesty or, as the case may be, to the Ruler of an India State by escheat 
or lapse, or as ima vacantia for want of a rightful owner, shall, if it is pro- 
perty situate in a State, vest in such State, and shall, in any other case, 
vest in the Union : 

Provided that any property which at the date when it would have so 
accrued to His Majesty or to the Ruler of an Indian State was in the possess- 
ion or under the oontrol of the Goreroweat of ladia or the Goveimnent of a 
State shall, according as the purposes for which it was then used or held were 
purposes of the Union or of a State, vest in the Union or in that State. 

Exptamlion . — In this article, the expressions "Ruler'' and "Indian 
State'’ have the same meanings as in article 363. 

297. 'Things of value lying within territorial waters or ccntineotal 
shelf to vest in the Union. — All lands, minerals and other things of value 
underlying the ocean within the tenitorial waters or the continental shelf of 
India shall vest in the Union and be held for the purposes of the Union. 
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298. Power to carry on trade, etc.— The executive power of the Union 
and of each State shall extend to the carrying on of any trade or business 
andtolhe acquisition, holding and disposal of property and the making of 
contracts for any purpose : 

Provided that— 

(a) the s id executive power of the Union shall in so far as such 

trade or business or such purpose is not one with respect to 
which Parliament may make laws, be subject in each State 
to legislation by the State ; and 

(b) the said executive power of each State shall, in so far as such 

trade or business or such purpose is not one with respect to 
which the State Legislature may make laws, be subject to 
legislation by Parliament. 

299. Contracts. — (1] All contracts made in the exercise of the exccu* 
live power of the Union or of a State shall be expressed to he made by the 
President, or by tlie Governor of the Stale, as the case may be, and all such 
contracts and all assurances of properly made in the exercse of tliat power 
shall be executed on behalf of the President or the Governor by such persons 
and in such manner as he may direct or authorise. 

(2} Neititer the President nor the Governor shall be personally liable in 
respect of any contract or assurance made or executed for the purposes of 
this Constitution, or for the purposes of any enactment relating to the Gove* 
rnment of India heretofore in force, nor shall any person m^ing or execut- 
ing any such contractor assurance on behalf ol any of them be personally 
liable in respect thereof. 

JOO. Subs and Ptoceedlogs.— (1) The Government of India may sue 
or be surd by the name of the Union of India and the Govern nent of a State 
may sue or be sued by name of the State and may. subject tu anv provisions 
which may be made by Act of Parliament or of the Legi..laturc of ^icti State 
enacted by virtue of powers confeircd by this Constitution, sue or be sued 
in relation to their respective affairs in the like cases as the Dominion of 
India and the conesponding Piovintes or the corresponding Indian States 
might have sued or been sued if this Constitution had not been fnacted. 

(2)If at the commencement of this Constitution — 

(a) and legal proceedings are pending to which the Dominion of 

India is a party, the Union of India shall be deemed to be 
sut'tituted for the Dominion in those proceedings ; and 

(b) any legal proceedings are pending to which a Province or an 

Indian State is a party, the corresponding Slate shall be 
deemed to be substituted for the Pcovince or the Indian Sta- 
te in those proceedings. 

PART xin 

TRADE, COMMERCE AND INTERCOURSE WITHIN THE 
TERRITORY OF INDIA 

301. Freedom of trade, commerce intercourse. —Subject to the other 

piox’mons of this Part, trade, commerce and intercourse throu'^hout the 
territory of India shall be Iree. * 

302. Power of Parliament to impose restrictions on trade commerce 
and intercourse,— Parliament may by law impose such restrictions on the 
freedom of trade, commerce or intercourse between one State and another 
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or within any part of the tenitoiy of India as may be required in the public 
interest 

303. Restrictions on the legislative powers of the Union and of the 
States with regard to trade and commerce. — (I) Notwithstanding any- 
thing in article 302, neither Parliament nor the Legislature of a State shall 
have power to make any law giving, or authorising the giving of, any pre- 
ference to one State over another, or making, or authorising the making of, 
any discrimination between one State and another, by virtue of any entry 
telating to trade and commerce in any of the Lists in the Seventh Sche- 
dule. 

(2) Nothing in clause (I) shall prevent Parliament from making any 
law giving, or authorising the giving of, any preference or making, or autho- 
rising the making of, any discrinunation if it is declared by such law that 
it is necessary to do so for the purpose of dealing with a situation arising 
from scarcity of goods in any part of the territory of India. 

304. Restrictioas on trade, commerce and intercourse among States 
Notwthstanding anything in aiticle 301 or article 303, the Legislatures of 
a State may by law — 

(a) impose on goods imported from other State or the Union terri- 

tories any tax to which similar! goods manufactured or 
produced in that State are subject, so however, as not to 
discriminate between goods so imported and goods so manu- 
factured or produced; and 

(b) . impose such reasonable restrictions on the freedom of trad^ 

commerce or Intercourse with or within that State as may 
be required in the public interest : 

Provided that no Bill or amendment for the purpose of clause (b) shall 
be introduced or movidinthe Legislature oi a State without the previous 
sanction of the President. 

305. Saving of existing laws and laws providiog for State mono- 
polies. — Nothing in article 301 and 303 shall affect the provisions of any 
existing law except in so far as the President may by order otherwise direct; 
and nothing in article 301 shall aflect the operation of any law made before 
the commencement' of the Constitution (Fourth Amendment) Act, 1955. in so 
far as it relates to, or prevent Failiament or the Legislature pf a State from 
making any law. relating to, any such matter as is referred to in sub-clause 
(ii) of sub-clause <6j of article 19. 

306. Power of certain Stales in Part B of the First Schedule to impose 
restriclions on trade and commerce. Ref. by Ute Constitution (Sevenih Atnend- , 
meni). Act 1956 s. 29 and Sch. 

307. Appointment of acthorlty for carrying out the purposes of 
article 301 to 304. — Parliament may by Jaw appoint such authority as it 
considers appropriate for carrying out Ihe purposes of article 301,302.303 
and 304, and confer on the authority so appointed such powers and such 
duties as it thinks necessary. 

PART XIV 

SERVICES UNDER THE UNION AND THE STATES 
Chapter I.— Services 

308. Interpretation.— In this Part, unless the context otherwise req- 
uires, the expression “States" does not include the State of Jammu and 
Kashmir. 
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309. Recruitment and conditions of Service of persons serving the 
Union or a State.— Subject to the provisions of this Constitution, Acts of the 
appropriate Legislature may regulate the recruitment, and conditions of 
service of persons appointed, to public services and posts in connection with 
the aCairs of the Union or of any State. 

Provided that it shall be competent for the President or such person as 
h'e may direct in the case of services and posts in connection with aQairs of 
the Onion, and for the Governor of a State or such person as he may direct 
in the case of services and posts in connection with the affairs of the State, 
to make rules regulating the recruitment, and the conditions of service of 
persons appointed, to such services and posts until provision in that behalf 
is made by or under an Act of the appropriate Legislature under this article, 
and any rules so made shall have efiect subject to the provisions of any such 
Act. 

310. Tenure of office of persons eerviag the Union or a State. — (1) 
Except as expressly provided by this Constitution, every person who is a 
member of a defence service or of a civil service of the Union or of an all- 
India service or holds any post connected with defence or any civil post 
under the Union, hold office during the pleasure of the President, and every 
person who is a member of a Qivil service of a Stale or holds any civil post 
under a State holds office during the pleasure of the Governor of the 
Stale. 


(2) Notwithstanding that a person holding a civil post under the Union 
or a State bolds office during the pleasure of the President or, as the case 
may be, of the Governor of the Slate, any contract under which person, not ' 
being a member of a defence service or of an alMndia service O' of a civil 
service of the Union or a State, appointed under this Constitution to hold 
such a post may, if the President or the Governor as the case may be deems 
it necessary in order to secure the services of a person having special qualifi- 
cations, provide for the payment to him of compensation, if before the expi- 
ration of an agreed period that post is abolished or he is. for rea:>ons not 
connected with any misconduct on his part, required to vacate that post. 

•. 311. Disnmsal, removal or reduction in rank of oersons employed 

m civil capacities under the Union orSt3te._(ij No person who is a 
member of a civil service of the Umon or an all-India service or a civil ser- 
vice of a State or holds a civil post under the Union or a State shall be dis- 
missed or removed by an authority suoordinate to that by which he was 
appomted. * 

■ ^ P) No soch ptra>o as alor.said shall b. dismissed or removed or 

tedoeed in raok except alter an enquiry i„ *hlch ha has been iolormed ol 
■ theebarEes aBamstlnmandgiven s reasonable opportunity of beinu bea.d 
in respect ol those chafes and where it ,s proposed, after such inqSiry. to 
impose on him any such penalty, nntd hu has heels given a reasonable opper- 
tumty of making representation on th. penalty pmposed. hut only oi the 
basis of the evidence adduced durrog such inquiry : ’ 

Provided that this clause shall not apply—. 

(a) wher e a person is dis^d or removed or reduced in rank on 

^fmfnTchiTi^-"* •“ ”» “ 

(bj where the authority empowered- to dismiss or remove a oer- 
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to be recorded by that authority ia writing, it is not reason- 
ably practicable to hold such inquiry ; or 
(c) where the President or the Governor, as the case may be, is 
' , satisfied that in the interest of the security of the State it 

is not expedient to bold such inquiry. 

(2) If, in respect of any such person as aforesaid, a question arises 
whether it is reasonably practicable to hold such inquiry as is referred*to la 
clause (2/. the decision thereon of the authority empowered to dismiss or 
remove such person or to reduce him in rank sh^I be final. 

312. All-India services.— (I) Notwithstanding anything in Part XI, 
if the Council of States has declared by resolution supported by not less than 
two-thirds of the merDbers present anJ voting that it is necessary or exp- 
edient in the nationil interest si ti do. Parliament may by law provide for 
the creation of one or more all-Ind a services common to the Union and the 
States, and, subject to the other provisions of this Chapter, regulate the 
recruitment, and the conditions of service of persons appointed, to any such 
service. 

(2) The services known at the commencement of this Constitution as 
the Indian Administrative Service and the Indian Police Service shall be 
deemed to be services aeated by Parliament under this article. 

313. Transitional ^rovUtoos.— Until the provision is made in this be- 
half under this Constitution, all the laws ia force immediately before the 
commencement of this Constitution and applicable to aay public service or 
any post which continues to exist, after the commencement of this Constitu- 
tion, as an all-India service or as service or post luder ttie Union or a State 
shall continue in force so far as consistent with the ' provisions of the 
Constitution. 

314 Provision for protection of existing olBcerv of certain servicis. - 
Except as otherwise expressly provided by this Constitution, every person 
who having been appointed bv the Secretary of State or Secretary of State 
in Council to a civil service of the Crown in India continues on and after the 
commencement of this Constitution to serve under the Government of India 
or of a State shall be entitled to receive from the Government of India and 
the Government of the State, wbicb be is . from time to time serving, the 
same conditions of service as respects ' remuneratton, leave and pension, and 
the same rights as respects disciplinary matters or rights as similar thereto 
as changed circumstances may permit as that person was entitled to imme- 
diately before such commencement. 

Chapter 11.— Pobuc Service Coscjissidm 

315. Public Service Commissions for the Union and for the States. 

(1) Subject to the provision of this article, there shall be a Public Ser- 
vice Commission for the Union and a Public Service Commission for each 
State. 

(2) Two or more States may agree that there shall be one Public Ser- 
vice Commmission for that group rf States, and if a resolution to that 
effect is passed by the House or, where there are two Houses, by each 
House of the Legislature of each of those States, Parliament may by law 
provide for the appointment of a Joint State Public Service Commiss'on 
(referred to ia this Chapter as Jmnt Commissioa) to serve the needs of 
those States. 
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(31 Any such law as aforesaid may contain^ such incidental and 
consequential provisions as may be necessaiy or desirable for giving efiect 
to the purposes of the law. 

(4) The Public Service Commission for the Union, if requested so to 
do by the Governor of a State, may, with the approval of the President, 
agree to serve all or any of the needs of the State. 

(5) References in this Constitution to the Union Public Sertice 
Commission or a State Public Service Commission shall, unless the context 
otherwise requires, be construed as references to the Commission serving 
the needs of the Union or, as the rase may be, the State as respects the 
particular matter in question. 

316. Appointment and term of office of members. — (1) The 
Chairman and other members of a Public Service Commission shall be 
appointed, in the case of the Union Commission or a Joint Commission, by 
tue President, and m the case of a State Commission by the Governor of 
the State; 

Provided that as nearly as may be one-half of the members of every 
Public Service Commission shall be persons who at the dates of their 
respective appointments have held office for at least ten years either under 
the Government of India or under the Government of a State, and irt 
computing the said period of ten years any period before the commence- 
ment of this Constitution during which a person has held office under the 
Crown in India or under the Government of an Indian State shall be 
included. 

(lA) If the office of the Chairman <f the Commissicn becomes vacant 
or if any such Chairman is by reason of absence or for any other reason 
unable to perform the duties of h's office, those duties sh^l until some 
person appointed under clause ( 1 ) I > the vacant office has entered on the 
duties thereof or as the ca»e may be, until the Chairman has resumed bis. 
duties, be performed Oy such one of the other members of the Commission 
as the President, in the case of the Union Commission or a Joint Commiss- 
ion, and the Governor of the State in the case of a State Commission, may 
appoint for the purpose. 

2. A member of a Public Service Commission shall hold office for a 
terrn of six years from the dale on which he enters upon his office or 
until he attains, in the case of th^ Union Commission, the age of sixty- 
five years, and in the case of a State. Commiwion or a Joint Commission, 
the age of sixty years, svhichever is earlier ; 

Provided that — 


(а) a member of a PubUc Service Commission may, by writing 

under his hand addressed, in the case of the Union 
Commission or a Joint Commission, to the President, and 
in the case of a State Commission, to the Governor of the, 
State resign his office; 

(б) a member of a Pub'ic Service Commission may be removed 

from his office in the manner provided in clause fl) or 
clause (3J of article 317. 


3. A person who holds office as a member of 
(jjmmission shall, on the expiration of bis term of 
ict re-appo»ntment to that office. 


a Public Service 
office, be ineligible. 
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317. Hemoval and suspension of a member of a Public Service 
CommisstoQ.—(l) Subject to the provisions ol clause (3), the Chairman 
or any other member of a Public Service Commission shall only be removed 
/ronj his <j//ice by order Qf the President on the ground of mis-hehavtour 
after the Supreme Court, on reference being made to it by the President, 
has, on inquiry held in accordance with the procedure prescribed in that 
behalf tinder article 145, repotted that the Chairman or such other 
member, as the case may be, ought on any such ground to be removed. 

(2) The President, in the case of the Union Commission or a Joint 
Commission, and the Governor m the case of a State Commission, may 
suspend from office the Chairman or any other member of the Commission 
in respect of whom a reference has heen made to the Supreme Court under 
clause {1} until the President has passed orders on receipt of the report of 
the Supreme Court on sufh reference. 

(3) Notir/thstanding inytbiog in clause (1). the President may by 
order remove fro'a office the Chairman or any other member of a Public 
Service' Commission if the Chairman or such other member, as the case raav 
be— 

(a) is adjudged an iusolvent ; or 

(b) engages during his term of office in any paid eoiployroeot out* 
side the duties of bis office ; or 

(c) is, in the opinion of the President, unfit to continue to office 
by reason of infirmity of mind.or body. 

(4) If ^e Chairman or any othef member of a Public Service Corn** 

mission is or becomes in any way concerned or interested in any contract 
or agreement made by or on behalf of the Government of India or the 
Government ■ of a State or participates In any way in the profit thereof or in 
any benefit or emolument arising therefrom otherwise than as a member 
and in common with the other members of an incorporated compan 5 ’, he 
shall, for the purposes of clause (I), be deemed to’ be guilty of misbehavi- 
our. . • ‘ ' 

318. Power to make regulations as to conditions of service of mem- 
bers and staff of the Comaussion.— In the case of the Union Commis- 
sion or a Joint Commission, the President and, in the case of a State 
Commission, 'the Governor of the State may by regulations — 

(a) determine the number of members of the Commission and tJieir 
conditions of service ; and 

(b) roak-e provision with respect to the number of members of the 
staS of the Commission and their conditions of service : 

Provided that the conditions of service of a member of a Public 
Service Commission shall not’ be varied to his disadvantage after his 
appointment. 

319. Prohibition as to theholdiagof offices by members of Com- 
mission on ceasing to bs such members.— On ceasing to hold office — 

(a) the Chairman of the Unim Public Service Commission shall 
be ineligible for further employment either under the Govern- 
• ment of India or’under the Coveminent of a State : 

. (bl the Chairman of a State Public Service Commission shall be 
' eP^ible for appointment as the Chairman or any other mem- 
ber of the Union Public Service Coimiission or as the Chai.-man 
of any other. State Publice Sendee Commission, but not for any 
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other employment either nnder the Government of India or 
under the Government of a State ; _ vr c ^ 

(c) a member other than the Chairman of the Union Public Ser- 
vice Commission shall be eligible for appointment as the Chau- 
man of the Union Public Service Commission or as the Chairman 
of a State Publice Service Commission, but not for any other 
employment cither under the Government of India or under the 
Government of a State i 

(d) a member other than the Chmrman of a State Public Service 
Commission shall be eligible for appointment as the Cbairrnan 
or any other member ol the Union Pubhc Service Commission 
or as the Chairman of that or any other State Public Service 
Commiss'on, but not for any other employment either under 
the Government of India or under the Government of a State. 
320. Functions of Public Service Commissions. — (1) It shall be the 
duty of the Union and the State Public Service Commissions to conduct 
examinations for appointments to the services of the Union and the Services 
of the State respectively. 

(2) It shall also be the duty of the Union Public Service Commission, 
if requested by any two crmoreStrtes solo do, to assist those States in 
framing and operating schemes of joint recruitment for any services for 
which candidates possessing special qualifications are required. 

(3) The Union Public service Commission or the State Public Service 
Commission, as the case may be, shall be consulted » 

(a) on all matters telaliog to method of recruitment to civil service 

and fur civil posts ; 

(b) on the principles to be followed in making appointments to 

civil services and posts and making promrtioos and transfers 
from one service to another and on the suitability of 
candidates for such appointments, promotions or transfers ; 

(c) on alldisciplinary mattersafiecting a person serving under the 

Government of a State in a civil capacity, including 
memorials or petitions relating to such matters ; 

(d) on any claim by or in respect of a person who is serving or 

has serv ed under the Government of India or the Govern- 
ment of a State or under the Crown in India or under the 
Goi'ernment of an Indian State, in a civil capacity, that any 
costs incurred by him in defending legal proceedings institu- 
ted against him in respect of acts done or pur^rting to be 
done in the execution of his duty should be paid out of the 
Consolidated Fund ol India, or, as the case may be, out of 
the Consolidated Fnnd of the State ; 

(e) on any claim for the award of a pension in respect of injuries 

sustained by a person while serving under the Government 
of India or the Covemment of a State or under the Ctoivn 
in India or under the Government of an Indian State, in a 
civil capacity, and any question as to the amount of any 
sneh award, 

and it shall be the I'uty of a Public Service Commisson to advise on any 
ir.atUr so referred 19 them and on any other matter which the President, 
or, as the case may be.^e Governor of the Sute. may refer to them : 

rtoMdtd that the President as respect the all-India services and also as 
respect other services and posts in connection with the affairs of the Union 
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and the Governeis, as respect other senices and posts in connection with 
the affairs of a State, may make regulations specifying the matter in which 
either generally, or in any particulars clase of case or in any particular 
circumstances, ic shall not be necessary for a Public Service Commission to 
be consulted. 

(4) Nothing in clause (3) shall require a Public Service Commission to 
be consulted as respects the manner in which any provision referred to in 
clause (4) of article 16 may be made or as respect the manner in which 
effect may be given to the provisions of article 335. 

, (S) AU regulation made under the proviso to clause (3) by the President 

or the Governor of a State shall be laid for not less than fourteen days before 
each House of Parliament or the House or each House of the Legislature of 
the State, as the Cf^e may be. as soon as possible after they are made, and 
shall be subject to such ‘modifications, whether by way of repeal or amend- 
ment, as both Houses of Parliament or tbe House or both Houses of the 
Legi^ture of tbe State may make during the session in which they are so 
laid. 

321. Power to extend functions of Public Service Commissions. 

An act made by Pacliaroeut or, as tbe case may be. the Legislature of a 
State may provide for the exercise of additional functions by the Union 
Public Service Commission as respect the service of the Union or the State 
and also as respects tbe services of any local authority or other body corpor- 
ate constituted by law or of any public institution. 

322. Expenses of Public Service Commissions.— Tbe expenses of the 
Union or a State Public Service Commission, including any salaries, allowan- 
ces and pensions payable to or in respect of tbe members of staff of the 
Commission, shall be charged on ihe Consolidated Fund of India or, as the 
case may be, the Consolidated Fund of tbe Stale. 

323. Reports of Public Service Commiiioos.— (I It shall be the ■ 
duty of the Union Commission to present acmualiy to. the President a report 
as to the work^done by the Commission and on receipt of such report the 
President shall cause a copy there of together with a memorandum 
explaining, as respect the caies, if any, where the advice of the Commission 
was not accepted, the reasons for such non-acceptance to be laid before each 

House of' ParliamenL 

(21 U shall be the duty of a State Commission to present annually 
to the Governor of the State a report as to the work done by the 
Commission, and it shall be the duty of a Joint Commission to present 
annually to the Governor of each of tbe States the neels of which are 
served by the Joint Commission a report as to the work done by the Commi- 
ssion in relation to the State, and io either case the Governor, shall on 
receipt of such report, cause acopy thereof together with a memorandum 
explaining, as respects the cases, if any, where the advice of the Coinmisaion 
was not accepted, the reasons for such non-acceptance to be laid before the 
Legislature of the State. ' _ 

PART XV 
ELECTfONS 

324 SuDetiatendence directioo and control of elections to be vest, 
ed in an Election Commission.-fl) The superintendence, direction and 
control of the preparation of the electoral rolls lor, and the conduct of, all 
elections to Parliament and ro the Legislature of every State and of election^ 
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'to tbe offices of Prerident and Vice-ftesideot held under this Conjtjtutjon, 
<;ba]) be vested in a Conutission (relened to in this Constit ution as the 
Election Commission). 

(2) The Election Commission shall consist of the Chief Election Co- 
mmissioner and such number ol other Election Commissioners, if any, as 
the President may from time to time fix and the appointment of the Chief 
Election Commissioner and other election Commissioners shall subject to 
the provisions ol any law made in that behalf by Parliament, be made by 
the President. 

(3) When any other Election Commissioner is so appointed the Chief 
Election Commissioner shall act as the Cbaitman of the Election Commission. 

(4) Before each general election to the House of the People and to the 
Legislative Assembly of each Slate, and before the first general election and 
thereafter before each biennial election to the Legislative Council of each 
State having such Council, the President may also appoint after consulta- 
tion with the election Commission such Regional Commissioners as he may 
consider necessary to assist the Election Commission In the performance of 
the functions conferred co the Comr.iission by clause (1). 

(5) Subject to the provisions ol any law made by Parliament, the con* 
ditions of service and tenure of office of the Election Commissioners and tbe 
Regional Commissioners shall be such as the Pres, dent may by rule deter- 
mine : 

Provided that the Ch>ef Election Commissioner sbaff not be removed 
from his office except in like manner and on the like grounds as a Judge of 
the Supreme Court and the conditions of service of the Chief Election Co- 
mmissioner shail not be varied to his disadvantage after his appointment. 

Provided further that any other EVetion Commissioner or a Regional 
Commissioner shall not be removed from ofilce except on the recommenda* 
tion ol tbe Chief Election Commissioner. 

(6) The President, or the Governor ol a State, shall, when so requested 
by the Election Commission, make available to the Election Cammissfon or 
to a Regional Commissioner such staff as may be neccessaiy for the discharge 
of the functions conferred on the Election Commission by clause (1). 

325. No person to be ineligible for inclusion in or to claim to bo 
included in a special, electoral roll on grounds of religion, race, caste or 
s®*- — There shall be one general elector^ roll for every territorial constitu- 
f-ncy for election to nther House of Parliament or to the House or either 
House ol the Legislature of a State and no person shall be ineligible for 
inclusion jn any such roll or claim to he included in any sepecial electoral 
roll lor any such constilueucy on grounds only ol religion, race, caste, sex or 
any of them. 


326.^ Elections to tbe House of the People and to the 1 /egisJatIve 
Assemblies of States to be on the basis of adult suHarge. The elections 
Hous® of the People and to the Legislative Assembly of every Stale 
Shall br* on the basis of adult suffr:^ that is to say, every person who is 
a citizen or India and who is not less than twenty-one years of age on such 
behalf bv or under any law made by the app- 
*1 otherwise disqualified under this Constitution 

made by the appropriate L*gislalure on the ground of non-resi- 
- of mind, crime or corrupt or illegal practice, shall be 

entiUed to be registered as a voter at any such election. 
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327. Power of Perltameat to make provision with respect to electi* 
ons to Legislatures.— Subject to the provisions of this Constitution. Parlia- 
ment may from time to time by law make provision with respect to all ma- 
tters relating to, or in connection with, elections to either .House of ParJis- 
ment or to the House or either House of the Legislature of a State including 
the preparationjof eiecto^al rolls, the delimitation of constituencies and all 
other matters necessary for securing the due constitution of such House or 
Houses. 

328. Power of Legislature of a State to make provision with respect 
to electioi s to such Legislature.— Subject to the provisions of this Consti- 
tution and in so far as provision in that behalf is not made fay Parliament 
the Legislature of a State may from time to time by law make provision with 
respect to all matters relating to, or in connection with, the elections to the 
House or either House of the Legislature of thfa State iacluding the prepara- 
tion of electoral roil and all other matters necessary for securing the due 
constitution of such House or Houses. 

329. Bar to interfereoce by courts In electoral matters. — Xotwith- 
standing anything in this Constitution — 

(a) the validity of any law relating to fhe delimitation of consti- 

tuencies or the allotment of seats to such constituencies, 
made or purporting to be made under article 327 or article 
328. shall not be called in question in any court ; 

(b) no election to either House of Parliament or to the House or 

either House of the Legislitare ot a Slate shall be called in 
question except by an election petition presented to such 
authority and in such manner as may be provided for by or under any law 
made by the appropriate Legislature. 

PART XVI 

special provisions relating to ' certain 

CLASSES 

331. Reservation of seats for Scheduled Castes and Scheduled Tri- 
bes in the House of (be People. — (1) Seats shall be reserved in the House 
of the People for — . 

(a) the S9hedule Castes ; , 

(b| the Scheduled Tribes except the Scheduled Tribes in the tribal 
' . areas of Assam: and 

(c) the Scheduled Tribes in the autonomous district.of Assam. 

[2) The number of seats reserved in any State or Union territory for 
the Scheduled Castes or the.Scbeduled Tribes under clause (1) shall bear, 
as nearly as may be, the' same proportion to the total number of seats allo- 
tted to that State or Union territory in the House of the People as the popu- 
lation of the Scheduled Castes m the State or Union territory or of the Sche- 
duled Tribes in the State or Union territory or part of the State or Union 
territory as the case may be, in respect of which seats are so reser^'ed. bears 
to the total population of the State or Union territory. 

331. Representation of the Aoglo-Indiaa community In the House 
of the People.— Notwithstanding anything in article 81. the President may. 
if he is of opinion that the Anglo-Indian community is not adequately re- 
presented in the House of the People/nrniaita not mjre fiai two mi.nOers 
of that community to the House of the People. 
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332. Reservation of seats for Scheduled Castes and Scheduled Tri- 
bes in the Legislative Assemblies of the States.— U) Seats sh^l M 
ved lor the Scheduled Castes and the Scheduled Tribes, except the Schedi> 
led Tribes in the tribal areas of Assam, in the Legislative Assembly of every 


State. 

{2) Seats shall be reserved also for the autonomous districts in the 
Legislative Assembly of the State of Assam. 

(3) The number of seats reserved for the Scheduled Castes or the 
Scheduled Tribes in the Legislative Assembly of ^y State under clause (i) 
shall bear, as nearly as may be, the same proportion to the total number 
of seats in the Assembly as the population of the Scheduled Castes in the 
State or of the Scheduled TiiVs in the State or part of the State, as the 
case may be, in respect of which seats are so reserved, beats to the total 
population of the State. 

(4) The number of seals reserved for an autonomous district in the 
Legislative Assembly of the State of Assam shall bear to the total number of 
seats in that Assembly a proportion not less than the population of the dis- 
trict bears to the total population of the State. 

(S') The constituencies for the seats reserved for any autonomous dis- 
trict of Assam shall not comprise any area outside that district except in 
the case of the constituency comprising the cantonment and municipality 
of Shillong. 

(6) Ko person who is not a member of a Scheduled Tribe of any auto* 
monous district of the Slate of Assam shall be eligible for election to the 
Legislative Assembly of the State from any constitoency of that district 
except from the constituency comprising the cast o nent and municipality 
of Soillong. 


. 333. Representation of the Anglo>Indiao community in the 
Legislative Assemblies of the States. — Notwithstanding any thing in article 
170, the Governor of a State may, if he is of opinion that the Anglo- 
Indian communiry needs representation in the Legislative Assembly of the 
State and is not, adequately represented therein, nominate such number of 
members of the community to the Assembly as he considers appropriate. 


334. Reservation of seats and special representation to cease after 
twenty years. — Notwithstanding anything in the foregoing provisions of this 
Part, the provisions of this Constitution relating to — 

(a) the reservation of seats for the Scheduled Castes and the 

Scheduled Tribes in the House of the People and in the 
Le^lative Assemblies of the States ; and 

(b) the representation of the Anglo-Indian community in the House 

of the People and in the legislative Assemblies of the States 
by nomination. 


shall cease to have effect on the expiration of a period of twenty years fro® 
the commencement of the Constitntion : 

Provided that nothing in this article shall aflect any representation 
in the House of the People or in the Legislative Assembly of a State until 
the dissolution of the then existing House or Assembly as the case may 
be. 

335. of Scheduled Castes and Scheduled Tribes to cervices and 

posts.— The claims of the members of the Scheduled Castes and the Sebe- 
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duled Tribes shall be taten into consideration consistently with the main- 
tenance of efficiency of administration, in the making of appointments to 
services and posts in connection with the affairs of the Union or of a State. 

336. Special provision for Anglo-Indian community in certain 
services.— (1) During the first two years after the commencement of this 
Constitution, appointments o! members of the Anglo Indian community to 
posts in the railway, customs, postal and telegraph services of the Union 
shall be made on the same basis as immediately before the fifteenth day 
of August, 1947. 

During every succeeding period of two years, the number of posts 
reserved ' for the members of the said community in the said services 
shall, as nearly as possible, be less by ten per cent than the numbers so 
reserved during the immediately preening period of two years : 

Provided that at the end of ten yearn from the commencement of 
this Constitution all such reservations shall cease. 

(2) Nothing in clause (I) shall bar the appointment of members of 
the Anglo-Indian community to posts other than, or in addition to, those 
reseived for the community under that clause if such members are found 
qualified for appointment on merit as compared with the members of other 

commiaities. 

337. ' Special provision with respect to educational grants for the 
benefit of Anglo .Indian communiQr.— During the first three financial 
years after the commencement of this Constitution, the same grants, if 
viy, ^all be made by the Union and by each State for the benefit to the 
Anglo-Indian community in respect of education as were made in the fin- 
ancial year ending on the thirty-first day of March, 1948. 

Daring every succeeding period of three years the grants may be 
less by ten per cent, than those for the immediatly preceding period of . 
three years ; 

Provided that at the end of ten years from the commencement of this 
Constitution such grants, to the extent to which they are a special conces- 
sion to the Anglo Indian community, shall cease ; 

Provided further that no educational institution shall be entitled to 
receive any grant under this article unless at least forty per cent, of the 
annual adffussions therein are made available to members of communities 
other than the Anglo-Indian community., 

33S. Speoal Officer for Scheduled Castes, Scbeduled Tribes, etc. 
(J) fhere shall be a Special Officer for the Scheduled Castes, and Schedul- 
ed Tribes to be appointed by the President. 

(2) It shall be the duty of the Special Officer to investigate all matters 

relating to the safeguards provided for the Scheduled Castes and Scheduled 
Tribes under this Constitution and report to the President upon the work- 
ing of those safeguards' at such intervals as the President may direct, and 
the President shall cause all such reports to be laid before each House of 
Parliament. ’ - 

(3) In this article, references to the Scheduled Tribes shall be cons- 
trued as including references to such other backward classes as the Presi- 
dent may, on receipt of the report of a Commission appointed under clai^ 

(I)' of article 340, by order qiecify. and also to the Anglo-Indian 
community. . • - • . 
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332. Reservation of seats for Scheduled Castes and Scheduled Tri- 
bes in the Legislative Assemblies of the Slates.— {1) Seats shall be reser- 
ved for th** Scheduled Castes and the Scheduled Tribes, except the Schedu- 
led Tribes in the tribal areas of Assaip, in the Legislative Assembly of every 
State. 

(2) Seats shall be reserved also for the autonomous districts in the 
Legislative Assembly of the State of Assam. 

(3) The number of seats reserved for the Scheduled Castes or the 

Scheduled Tribes in the Legislative Assembly of any State under clause (1) 
shall bear, as nearly as may be, the same proportion to the total number 
of seats in the Assembly as the population of the Scheduled Castes in the 
State or of the Scheduled Tiibfs in the State or part of the State, as the 
case may be, in respect of which seats are so reserved, bears to the total 
population of the State. ' 

(4) The number of seats reserved lor an autonomous district in the 
Legislative Assembly of the State of Assam ^all bear to the total number of 
seats in that Assembly a proportion not less than the population of the dis- 
trict bears to the total population of the State. 

(5) The constituencies for the seats reserved for any autonomous dis- 
trict of Assam shall not comprise any area outside that district except in 
the case of the constituency comprising the cantonment and municipality 
of Shillong. 

(6) No person who is not a member of a Scheduled Tribe of any auto* 
monous district of the State of Assam shall be eligible for election to the 
Legislative Assembly of the State from any constituency of that district 
except from the constituency comprising the cant n nent and municipality 
of Sbilloog. 


. 333. Representation of tbe Aaglo-Indiao community in the 
Legislative Assemblies of the States.— Notwithstanding any thing in article 
170, tbe Governor of a State may, if he is of opinion that the Anglo- 
Indian communiry needs representation in the Legislative Assembly of the 
State and is not, adequately represeoted therein, nominate such number of 
members of the community to the Assembly as he considers appropriate. 

334. Reservation of seats and special representation to cease after 
twenty years. — Natwitbstanding aoything in the foregoing provisions of this 
Part, tbe provisions of this Constitution relating to 

(a) the reservation of seats for the Scheduled Castes and the 

Scheduled Tribes in the House of the People and in the 
Legislative Assemblies of the States ; and 

(b) the representation of the Anglo-Indian community in the House 

of the People and in the Legislative Assemblies of the States 
by nomination. 


shall cease to have effect on the expiration of a period of twenty years from 
the commencement of the Constitution : 

Provided that nothing in this article shall affect any representation in 
L«gislativc Assembly of a State until 
the dissolution of the then existing House or Assembly ,as the case may 

Scheduled Tribes to cervices and 
posts.— The claims of the members of the Scheduled Castes, and the Sche- 
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PART XVII 

‘ OFFICIAL LANGUAGE 

Chapter I.— Language of the Union 

343. Omci%l language of the Union.— (!) The official language of the 
Union shall be Hindi in Bevanagari script. 

The form of numerals to be used for the Official purposes of the Union 
shall be the international form of Indian numerals. 

(2) Notwithstanding anything in clause (1). for a period of fifteen years 
from the commencement of this Constitution, the English language shall 
continue to be used for all the Official purposes of the Union for which it 
was being used immediately before such commencement. 

Provided that the President may, during the said period, by order 
authorise the use of the Hindi iaiguage in addition to the English language 
and of the Devanagri form of numerals in addition to the interna'ional form 
of Indian numerals for any of the official purposes of the Union. 

(3) Notwithstanding anything in this article, Parliament may by /aw 
provide for the use, after the said period of fifteen years, of | 

(a) the. English language, or 

(b) the Devangari form of numerals, for such puposes as may be 
specified in law 

344. Commission and Committee of parliament on official 
laoguage.-(l) t.ThePfesideat shall, at the expiration of five years 
from the co/nrnenceinent of this Constitution and thereafter at the 
expiration of ten years from such commencement, by order constitute 
a Commission which shall consist of a ^Chairman and such other 
members representing the different laoraages specified in the Eighth Sche- 
dule as the President may appoint, and the order ^all define the Procedure 
to be followed by the Commission. 

(2) It sball be the duty of the' Commission’ to make recommendations- 
to the President as to — 

(a) the progressive nse of the Hindi language for the official pur- ' 

poses of the Union ; 

(b) restrictions on the use of the English language for all or any 

of the of/lcial purpose of the Union. 

(c) the language to be used for all or any of the purposes men- 

tioned in article 348 ; . 

(d) the form of numerals to be used for any one or more specified 

purposes of the Union ; 

(e) any other matter referred to the Commission by the President 

as regards the official language of the Union and the langua- 
ge for communication between the Union and'a State or bet- 
ween one State and another and their use. . 

(3) In making their recommendations under clause (2), the Commission 
shall have due regard to the indnstrial, cultural and scientific advancement 
of India, and just claims and ibe mtexests of persons belonging to the non- 
Hindi speaking areas in regard to the public services. 

(4) There shall be constituted a Committee consistiong of thirty mem- 
bers, of whom twenty shall be members of the House of the People and ten 
shall be members of the Council of States to be elected respectively by the 
members of the House of the People and the members . of the ^uncil of 
States in acojrdance with the system of proportional representation by 
means of the single transferable vote. 
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(2) A CommissioQ so appointed shall ^',1™ facts as found 

to them and present to the President a report sf«>“l ** 

by them and makini such recommendations as they think P OP * jed 

(31 The President shall cause a copy of the report so P !* 
together with a memorandum explaining the action taken tlieieon 
before each House of Parliament. * ^ anv 

341 Scheduled Castes— (1) IhePresident .'"“V with the 

State or Union territory, and where il is a Stale after consultation 
Gcve.no. thereof, by poblic notmeatioo, specify the castes races ot t.ib 
oarts of or groups within castes, races or (tnb -s which shall for the p P . 
of this Constitution be deemed ■ to be Scheduled Castes in relation _ 

State or Union territory, as the case may be. ,,, the list of 

(21 Parliament maybe Uw mclude in or exclude aes. 

Scheduled Castes specified in a notification issued under clause (1) any ca 
race OT tribe or parts of or group within, any caste, race or tribe 

aforesaid a notification issued under the said clause shall no- be var - 

any subsequent notification. ct-te 

342 Scheduled Tubes.— The President may with respect to any.n 
cUn.oc territoty, and »be.eilfe a Slate, after coasaltation tv.tb , 
Gove.™, there of by pobhc nol.Ecat,™ specify the 
cooimooilies or parts of or giOTps w.thtn tnbea or t.ibal ,^,,,.,5 

shall for the purposes of this Constitutionbe deemed to be Schecluica i 

in relation to that State orlUnion territory, as the case may be. ^ 

■(21 Parliament may by Uw include in or exclude from the I'S 
Scheduled Tribes specified in a notification issued under clause (1) any 

nr tribal community or part of or group within any tribe or tribal com 
nity. hut save as aforesaid.a notification issued under the said clause 

not be varied by any subsequent notification. 



CossmcnoJi op Ixdia 


657 


(2) Notwithstanding any thing in snb-claase (a) of clause ( 1 ;, the 
Governor of a State may, with the preanous consent of the President, 
authorise the use of the Hindi language, or any other language used for any 
official purposes of the State, in proceedings in the High Court having its 
principal seat in that State. 

ftovided that nothing in this clause shall applv to any judgment, decree 
or order passed or made by such High Court. 

(3) Notwithstanding anything in sub-clause (b) of clause (I), where the 
Legislature of a State has prescirlid any language other than the English 
language for use in Bill introduced in, or Acts passed by, the Legislature 
of the State or in ordinances promulgated by the Governor of the State or in 
any order, rule, regulation or bye-law referred to in paragraph|fiii) of that sub- 
clause a translation of the same in the cnghsh language publisned under the 
authority of the Governor of the State in ^e Official Gazettee of that State 
shall be deemed to be the authoritative text thereof in the English langua- 
ge under this article. 

3-19, Special procedure for enactment of certain laws relating to 
language. — During the period of fifteen years from the commencement of 
this Constitution, no Bill or amendment mak-ng provision for the language 
to be used for any of the purposes mentioned m clause (1) of article 34S 
shall be introduce or moved in either House < f Parliament without the pre- 
vious sanction of the President, and the President shall not give bis sanction 
to the introduction of any such Biil or the moving of any such amendment 
except after be has taken into consideration the recommendations of the 
Commission constituted under clause (l)of article 344 and the report 
cf the Committee constituted under claose (4) of that article. 

Chapter IV.— Specue Directuts 

350. — Language to used In representations for redress of grievan- 
ces.— Every person shall be entitled to submit a representation for the re- 
dress of any grievance to any officer or authority of the Union or a State - m 
any of the l^guages used in the Union or in the State as the case 
may be. 

350A. Facilities for instruction in mother-tongue at. primary sta- 
ge.— It shall be the endeavour of every State and of every loc^ authority 
within the State to provide adequate facilities for iustiuction in the mother- 
tongue at the primary stage of education to children belonging to linguistic 
minority groups; and the President may issue such diiectioos to any State 
as he considers necessary or proper lor securing the provision of such 
facilities. 

350B. Special Officer for lingoistle minorities. — (I) There ^ah be a 
Special Officer fcr iingpistic minorities to be appointed by the President. 

(2) It shall be the duty of the Special Officer to investigate all 
matters relating to the safeguards provided for linguistic minorities under 
this Constitution and report to the Presideat upon those matters at such 
intervals as the President may direct, and the Presideat shall cause all 
such reports to be laid before each House of Parliam“nt, and seat to the 
Govemuieuts of the States concerned. 

351. Directive for development of the Hindi language.— It ^aU 
be the duty of the Union to promote the spread of the Hindi language to 
develop it so that it may serve as a medium of expression for all the 
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(5) It shall be the duty oi the Committee to examine the re- 
commendations of the Commission constituted under clause (2) and to report 
to the President their opinion thereon. 

(6) Notwithstanding anything m artic'e 343, the President may, aiier 
corsideratioD of the report referred to in clause (a), issue, directions m accor- 
dance with the whole or any part of that report 


Chapter II.— Reciosal Lancuaceb 

345 Official language or languages of a State —Subject to the pro 
visions of article 340 and 347, the Legislature of a State may by law adopt 
any one or more of the languages in use m the State or Hindi as the 
uage or languages to be used for all or any of the official purposes of that 
State. 

Provided that until the Legislature of the Slate otherwise provides by 
law, English language shall continue to be used for those official purposes 
within the State for which it was being used immediately before the com- 
menceroent of this Constitution 

346. Official language for communication between one State and 
another or between a State and the Union —The language for the time be 
mg authorised lor use lu the Union for official purposes shall be the official 
language for communication between on* State and another Stale and bet- 
ween a State and the Uoiou. 

Provided that if two or mure States agree that the Hmdi language shou* 
Id be the official language for communication between such States, that 
language may be used for such communication 

347. Special provision relating to language spoken by a section of 
the population of a State.— On a demand being made in that behalf the 
President may. if he is satisfied that a substantial proportion of the popula- 
lation of a State desire the use of any language spoken by them to be re- 
cognised by that State, direct that such Ungu^e shall also be officially re- 
cognised throughout the State or any part thereof for such purpose as he 
may specify 

Chapter 111 — LAitcuACES of the Supreue Court, High 
Court etc. 

348 Language to be used in the Supreme Court and in the High 
Courts and for Acts, Bills, etc — (l)Ngtwilhstanding anything in the fo e- 
gomg provisions of this Part, until Parliament by law otherwise provides — 
(a) all proceedings m the Supreme Court and in every High 
Court 


(b) the authoritative texts— 

'■ (i) of all Bills to be introduced or amendments tliereto to 

be moved in either House of Parliament or m Uic House 
or either House of the Legislature of a State 
(ii) of all Acts passed by Parliament or the Legislature of a 
State and of all Ordinance promulgaled by the President 
or the Governor of a State, and 

(ill) of all orders, rules, relations and bye laws issued under 
this Constitution or under any law made by Parliament or 
the Legislature of a State, 
shall he in the English language 
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may, while a Proclamation of Emergency is in operation, by order direct that 
all or any of the provisions of articles M9 to 279 shall for such period, not 
extending in any case beyond the expiration of the financial year in which 
such Proclamation ceases to operate, as may be specified in the order, have 
effect subject to such exceptions or modifications as he thinks fit. 

(2) Every order made under clause (I) shall, as soon as may be after 
it is made, be laid before each House of Parliament. 

355. Duty of the Union to protect States against external aggression 
and internal disturbance.-It shall be the duty of the Union to protect every 
State against external aggression and internal disturbance and to ensure that 
the government of every Stale is carried on in accordance with the provisions 
of this ConstitutioD- 

356. Provisions in case of failure of constitutional machinery in 
States. — (1) If the President on receipt of a report from the Governor of a 
State or otherwise, is satisfied that a situation has arisen in which the 
government ol the State cannot be earned on in accordance with the 
provisions of this Constitution, the President may by Proclamation— 

(a) assume to himself all or any of the functions of the Government 
of the State and all or any of the powers vested ‘in or exercisable 
by the Governor or any body or authority in the State other than 
the legislature of the State ; 

(b) declare that the powers of the Legislature of the State shall be 
exercisable by or under the authority of Parliament ; 

(c) make such incidental and consequential provisions as appear to 
the President to be necessary or desirable for giving eSect to the 
obj'ect of the Prcclamation. including provisions for suspending in 
whole or in part the operation of any provisions of this Constitu- 
tion relating to any b<My or authority in the State ; 

Prov’ided that nothing in this clause shall authorise the President to 
assume to himself any of the powers vested in or exercisable by a High 
Court, or to suspend in wbole or in part the operation of any provision of 
this Constitution relating to High Courts. 

(2) Any such Proclamatioo may be revoked or varied by a subsequent 
Proclamation. 

(3) Every Proclamation under this article shall be laid before each 
House of Parliament aud shall, except where it is a Proclamation revoking a 
previous proclamation, cease to operate at the expiration of two months 
unless before the expiration of that period it has been approved by resolu- 
tions oi both Houses of Parliaineut; 

Provided that if any such Proclamation oot lieing a Proclamation revo- 
king a previous Proclamation is issued at a time when tue House of the 
PtopVt fe dissolved OT the dUsolutiou. oC the Kouse of the People takes plice 
during the period of twom')nths referred to in this clause, and if a resolu- 
tion approving the Proclamation has been passed by the Council of States, 
but no resolution with respect to such Proclamation has been passed by the 
House of the People before the expiration of that piriod, the Proclamation 
shall ceases to operate at the expiration of thirty days from the date on 
which the House of the People first sits after its reconstitution unless before 
the expiration ol the said period of thirty days a resolution approving the 
Proclamation has been also passed by the House oi the People. 

(4) A Proclamation so approved shall, unless revoked, cease to operate 
on the expiration of a period of six months from the date of the passing of 
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elements of the composite culture of India and to secure its enrichment by 
assimilating without inteifeiing with its genius, the forms, style ana 
expressions used in Hindustani and In the other languages of India 
specified in the Eighth Schedule, and by drawing, wherever necepary 
or desirable, for its vocabulary, primarily on Sanskrit and secondarily on 
other languages. 


PART XVIII 

EMERGENCY PROVISIONS 

352. PfocUttuUoa of Emergency —(1) 1/ the President is satisfied 
that a grave emergency exists whereby the security of India or of any 
part of the teniiory thereof is thieatened, whether by war or external 
aggression or internal distiubance. he may, by Proclamation, make a 
declaration to that effect. 

(2) A Proclamation issued under danse (1) — 

(a] may be revoked by a subsequent Proclamation ; 

(b; shall be laid before each House of Pirliiment ; 

(c) shall cease to operate at the expiration of two months unless 
before the expiration of that prr><^ it has been approved by 
resolutions of both Houses of Parliament : 

Provided that if any such Proclamation is issued at a time when the 
House of the People has been dissolved or the dissolution of the House 
of the People takes place during the period of two mostbs referred to 
in sub*clause (d, and if a resolution approving the Prodamation has h'en 
passed by the Council of States, but no resolution with respect to such 
Proclamation has been passed by the House of the People before the ex- 
piration of that period, the Proclamation shall cease to operate at the ex- 
piration of thirty days from the date on which the House of the People 
first sits after its reconstitution unless before the expiration of the said 
period of thirty days a resolution approving the Froclaination has been 
also passed by the House o( the People. 

(3) A Proclamation of Emergency declaring that the security of India 
or of any part of tho temtivy thereof is thresteaed by war oc by external 
aggression or by internal disturbance maybe made before the actual occur- 
rence of war or of any such aggression or disturbance if the President is 
satisfied that there is imminent danger thereof, 

353. Effect of Froclamatloo of Emergency. While a Proclamation 

of Emergency is in operation, then — 

(a) notwithstonding 'anything in this Constitution, the executive 
power of the Union shall extend to the giving of directions to 
any State as to the manner in which the executive power there 
of is to he exercised ; 

(b) the power of Parliament to make laws with respect to any 
natter shall inclnde power to make laws conferring power and 
irnposing duties, or antborisiDg the conferring of power and the 
imposition of duties, upon the Union or officers and authorities 
of the Union as respects that matter, notwithstanding that it is 
one w^clr is not enumerated in the Union List. 

of provisions relating to distribution of revenues 
wbile a FioclamaUon of Emergency is in operation,— (1) The President 
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made shall, to the extent oi the incompeatency. cease to have effect as soon 
as the Proclamation ceases to operate, except as respects things done or 
omitted to be done before the law so ceases to have effect. 

359. Suspension of the enforcement of the rights conferred by Part 
III during emergencies. — (1) Where a Proclamation of Emergency is in 
operation, the President may by order declare that the right to move any 
court for the enforcement of such of the rights conferred by Part III as may 
be mentioned in the order and all proceedings pending in any court for the 
enforcement of the rights so mentioned shall remain suspend^ for the peri* 
od during which the Proclamation is in force or for such shorter period as 
may be specified in the order. 

(2) An order made as aforesaid may extend to the whole or any part 
of the territory of India. 

(3) Every order made under clause (1) shall, as soon as may be after 
it is made, be laid before each House of Parliament, 

360. Provisions as (o financial emergency. — (1). If the President is 
satisfied that situation has arisen whereby the financial stablity or credit of 
India or of any part of the territory thereof is threatened, he may by a Pro- 
clamation make a declaration to that effect. 

(2) The provisions of clause (2) of article 352 shall apply in relation to 
a Proclamation issued under this article as they apply in relation to a Pro- 
clamation of Emergency issued under article 352. 

(3) During the period any such Prociamatioo as is mentioned in clause 
(1) is In operation, the executive authority of the Union shall extend to the 
giving of directions to any State to observe such canons of financial proprie- 
ty as may b specified in the directions and to the giving of such other di- 
rections as the President may deem necessary and adequate for the pur- 
pose. 

(4) Votwithstanding anything in this Constitution^ 

(a) any such direction may include»- 

(i) a provision requiring the reduction of salaries and allow- 

ances of ail or any class of persons serving in connection 
with the affairs of a State ; 

(ii) a provision requiring all Money Bdls or other Bills to 
■ which the provisions of article 2U7 apply to be reserved 

for the consideration of the President after they are pa- 
ssed by the Legislature of the State ; 

• (b) it shall be competent for the President during the period any 
. Proclamation issned under this article is in operation to issue 

directions for the reduction of salaries and allowances of all 
or any class of persons serving ia caaaectica m(h ffte 
of the Union including the judges of the Supreme Coart and 
' the Courts. 

PART XIX 
MISCELLANEOUS 

361. Protection of President and Governors and Rajpramukh. — (1) 
The President, or the Governor or Rajpramukh of a State, shall not be ans- 
werable to any court for the exercise and perfcrrnance of the powers and 
duties of bis office or for any act done or purporting to be done by him in 
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„ -xfo? ‘s 

the Proclamation Jhall. unless revoked. it would other- 

takes place during any such period of s.x montlt. a™ ^ 

the continuance in lorce of such ? “ ““^1 “oThr'mhr.oanc; in force of 
dl of States but no ” il,e People doting the 

suchProclamalion has been passed by the House 01 c 1 of 

said period, the Ptoelaniat.on f '“J’^'t[,,p„ple Otst sits after 

thirty days <t™ the siid^petiod of thirty 

,ls leconstltotion unless beforethe exprratioo of the sa I , ,ion 

days a resolution approving the contitiuance in lorce of tne rtot. 

has been also passed by the House of the People. ^ 

3S7. Exetcls. ot LegisUllve p..er under H “‘Vff 

article 3S6.-{1) W^ere by a Pr«laraauon issued State 

cle 356. It has been declared that the ‘Jf p'f it 'shall be 

shall be exercisable by or under the authority of Paiha-nent, 

' competent— , . 

(a) lor Parliament to confer on the tne 

Legislature of the Stale to make laws, and 
President to delegate, subject to such “5* au- 

think fit to impose, the power so conferred to any outer - 
thonty to be specihed by him in that behalf. 

(bl for Parliament or for the President or other authority to * 

omsuch power to makefaw is vested under sub^lause (a) 
to make laws conferring powers and imposing ‘duties, 
authorising the conferring of powers and the imposiuo 
duties, upon the Union or ofheers and authorities iherw . 

(c) fnr the President to authorise when the House of the ^WP 
is not in session expenditure from the Consolidated kuu 
the State pending the sanction o' such expenditure n> 
liament. 

(21 any law made in exercise of the power of the Legislature o* . 
State by Parliament or the President or other authority referred to in 
clause (a) of clause (1) which Parliament or the President or such other 
thonty would not, but for the issue of a Proclamation under article 
have been competent to make shal', to the extent of the 
cease to have effect on the expiration of a period of one year alter tne r 
clamationhas ceased to operate except as respe:ts things done 
to be done before the expiration of the said period, unless 
which shall so cease to have eflfct are sooner repealed or re-enacted wiiu 
without modification by Act of the appropriate Legislature. 

358. Suspension of prOTissons of article 19 during emergenci®*- ^ 
Wnile^ Proclamation of Emergency bin operation, nothing 
shill resect the power of the State as defined in part III to make any 
' take ^ny excutive action which the State would but for the 
contained Part be competmt to make or to take, but any la' 
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(a) Any law made by the Parliament or by the Legislature ol a 

State shall not apply to any major port or aerodrome or 
shall apply there to subject to such exceptions or modihea- 
tion as may be specified in the notification, or 

(b) any existing law shall cease to have efiect in any major aero* 

drome except as respects things done or omitted to be done 
before the said date, or si all in its application to such port or 
aerodrome have effect subject to such exceptions or m<^fica< 
tions as may be specified in the notification. 

(2) In this article— 

(а) "major port" means a port declared to be a major port by or 

under any law made, by Parliament or any existing law 
and includes aU areas for the time being included within the 
limits of such port ; 

(c) *aerodrome* means aerodrome as defined for the purposes of the 

enactments relating to airways, aircraft and air navigation. 

365. Effect of failure to comply with, or to give effect to, directions 
given Iby the Union,— Where any State has failed to 'comply with, or to 
give effect to, any direction given in the exercise of the executive power of 
the Union under any of the provisions of this Constitution, it shall be lawful 
for the President to hold that a situation has arisen in which the Government 
of the State cannot be can^ied on in accordance with the provisions of this 
Constitution. 

366, Definition.— In this Constitution, unless the context otherwise 
req^ulres, the following expressions have the meanings hereby respectively 
assigned to them, that is to say— 

(1) "agricultural income" means agricultural income as defined 
for the purposes of the enactments relating to Indian income 
tax ; 

{2) "an Anglo-Indian" means a person whose father or any of 
whose other male progenitors in the male line is or wp of 
European decent but who is domiciled within the territory 
of India and is or was bom within such territory of parents 
habitually resident therein and not established there for tempo- 
rary purposes only ; ’ ' 

(3) "article” means an article of this Constitution ; *' 

(4) "borrow” includes the raising of money by the grant af annui- 

ties, and "loan” shall be'construed accordingly: 

(5) "clause” means a clause ol the article in which the expression 

occurs ; 

(б) "corporation tax" means any tax on income, so far as that 

tax is payable by companies and is a tax in the case of 
which ^e following conditions are fulfilled ; — 

(a) that is not chargeable in respect of agricultural income ; 

(y that no deduction in respect of the tax paid by companies is, by 
any enactments which may apply to the tax, authorised to be 
made from dividends payable by the companies to_ Individuals; 
(c) that no provision exists for taking the tax so paid into account 
in computing for the purposes of Indian income-tax the total 
income of individuals receiwog such dividends, or in compating 
the Indian income-tax payable by, or refundable to, such 
individuals : 
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the exercise performance “I .“mVbfton?!.! ntd-r rceiw 

‘“”,31 to'mocees for the arrest o, imprisonment,., the fr-id-'. 

(3) , iKall issuft from any court during b'9 term of omce. 

Governor x reliol « oUime/agamst the P..s.dent 

v'^r^v^nor ol a. Statl shall be instituted during h>» term of ol5i.e • 
°^?coS in respect of any act done or purporting lobe a* 

any court >a p whether before or after he entered upon his office ^ 
“ras Olivemor of such State, until the expiratioi of two month* 
^*vtYuer notice in writing has been delivered to the Pres dent or 
as th" case may be. or left at hU office statin; the nature 

the cause of action therefor, the name, desctipiioi and place of res 
dewe’of the party by whom such proceedings are to be instituted and t 
T*lie{ which he clairos. 

362. RichuandPrivilegetofRuleraofladUa SUtss — In 
..•cfif^e t»werof Parliament or of the Legislature of btatc to miie 
?*** **nT in tlirexercise of the executive power of the Union or of a Stale, 
ik^ recid shall be had to the guarantee or assurance given under 
i«venSt or agreement as is referred to in article 291 with 
Msonal rights, privileges and dignities of the Rulers of an Indian State. ^ 
3A3 Bar to interference by courts in disputes arising oirt of 
ireatiM aareement-s eic.-UlNolwithsUnding anylhiug in this Constilutio . 
wsubiecl to the provisions of article IW. neither the supreme part no 

antf other court shall have jurisdiction in any dispute ar-smg out of 

of a treaty agiesraent, covenant, engagement, sanaJ or other simil 
^**tr«ment tthi^ was entered into or esccutid before the commenc^e 
‘f \k^^onsS7tion by any Ruler of an Indian State and to which 
r ^'^ment of the Dominion of India or any of its predecessor Governments 

and wWch has or has been wntinued in operation after such 

or in any dispute in respect of any right seciuirg urdfi 
anv liability or obligation arising out of any of the provisions of this 
tution leUUng to any such treaty, agreement, covenant, engagement.sarta.i or 
other similar instrument. 

(2) lu this article.— 

la\ “Indian State” means any territory recognised before the com- 
' mencement of this Constitution by His Majesty or theWvem- 
ment of the Dominion of India as being such a State : and 
lh\ “Ruler" includes the Prince, Chief or other person rccognis 
' ' before sucb commencement by his Majesty or the Government o 
the Dominion of India as the Ruler of any Indian State. ^ 
364 Special provisions as to major ports and aerodromcs.-nfl 
s-Qlvi^ithstanding anything in this Constitution, the President may by pubh 
notification direct that as from such date as may be specified intii 

notification— 
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(22) ‘'Ruler” in relation to an Indian State means the Prince, Chief 
or other person by vhotn any such covenant or agreement as is 
referred to in clause (1) of article 291 was entered into and who 
for the time being is recognised by the President as the Ruler of 
the State, and includes any person who for the time being is 
recognised by the President as the successor of such Ruler ; 

(23) "Schedule’* means a Schedule to this Constitution ; 

(24) "Scheduled Castes” means such castes, races or tribes or parts 
' of or groups within such castes, races or tribes as are deemed 

under article 341 to be Scheduled f^stes for the purposes of 
this Constitution ; 

(25) "Scheduled Tribes" means such tribes or tribal communities or 
parts of or groups within such tribes or tribal communities as 
are deemed under article 342 to be Scheduled Tribes for the 
purposes of this Constitution ; 

(26) "securities” includes stock 

(27) "sub-clause” means a sub-clause of the clause in which the 
expression occurs ; 

(23) "taxation” Include the imposition of any tax or impost, whe> 
ther general or local or special, and “tax” shall be construed accor* 
dingly : 

(29) "tax or income” includes a tax in the nature of an excess profit 
tax : 

(30) "Union territory” means any Union territory specified in the 
First Schedule and includes any other territory comprised within 
the territory of India but not specified in that Schedule. 

867. laterpretadoo.— .(I) Unless the context otherwise requires, the 
General Clauses Act, 1897, shall subject to any adaptations and roodifica* 
tions that may be made thereiu under article 372, apply for the interpreta- 
tion of this Constitution as it applies for the interpretation of an Act of 
the Legislature of the Dominion of India. 

(2) Any reference in this Constitution to Acts or laws or, of made 
by. Parliament, or to Acts or la\rs of, or made by the Legislature of a State 
shall be construed as including a reference to an Ordinance made by the 
President or, to an Ordinance made by a Governor as the case may be: 

(3) For the purposes of this Constitutron "foreign State” means any 
State other than India ; 

Provided that, subject to the provisions of aay law made fay Parliament 
the President may be order declare any State nor to be a foreign State for 
such purposes as may be specified in tbe order. 

PART XX 

AMENDMENT OF THE CONSTITUTION 

36S. Procedure for amendment of the Constitution. — An amendment 
of this Constitution may be initiated only by the introduction of a Bill for 
tbe purpose in either House of Parliament, and when tbe Bill is passed in 
each House by a majority of the total membership of the House and by a 
majority of not less than two-thirds of the members of the House present 
and voting, U shall be presented to the Ihesident for his assent and upon 
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(7) "correfpondmg Province", "cofTfSpcndirg Indian fiafe" cr 
"CPirrsponding •'tatc*' means in cases of dcubt such Province. 
Indian Stale or State as may be detcnnined by the President to be 
the corresponding Province, the corresponding Indian State or 
or the corresponding State, as the case may be, for the particular 
purpose in question : 

(8) "debt" includes anv liability in respect of any obligation to repay 
capitd sums by way of annuities and any liability under any 
guarantee, and "debt charges" shall be construed accordingly 1 

(9) "estate duty" means a duty to be assessed on or by reference to 
the principal value, ascertained in accordance with such rules as 
may be prescribed by or under laws made by Poilianient or the 
Legislature of a State relating to the duty, of ail property passing 
upon death or deemed, under the provisions of the said laws, so 
to pass ; 

(10) "existing law" means any law. Ordinance, order, bve-law, 
rule or regulation passed or male Ixfore the commencement" c{ this 
Constitution by any Legislature, authority or person having power 
to make sucli a law. Ordinance, order, bye-law, rule or regulation; 

(11) "Federal Court" means the Federal Court constituted under the 
Government of India Act, 1935 : 

(12) "goods" includes alt materials, commodities, and articles ; , 

(13) "guaiantee" includes any obligation undertaken before the 
commencement of this Constitution to make payments In the 
event of the profits of an undertaking falling short of a specified 
amount : 

(14) "High Court" means any court which is deemed for the 
purposes of this Constitution to be a High Couit for any Stale and 
includes— 


(a) any Court in the territory of India constituted or reconstituted 
under this Constitution as a lligli Court, and 
(i) any other Court in the tenitory ol India which may be declare i 
by Parliament by law to be a High Court for all or any of the 
purposes of this Constitution ; 

(15) "Indian State” means any territory which the Government of 
the Dominion of India recognised as such a State ; 

(16) "Part” means a Part of ibis Constitution- 


(17) "pension” means a pension, whether contributory or not, of 
any kind what-soever payable to or in respect of any person, and 
includes retired pay so payable, a gratuity so payable and any sum 
or sums so payable by way of the return, with or without interest 
thereon or any other addition thereto, of subscriptions to a 

. provident fund ; 

(18) "Proclamation of Eme gency" means a Proclamation issued 
under clause (1) of article 352; 

(19) "public notification'* means a notification in the Gazette of 
India, or, as the case may be. the Official Gazette of a State; 

(20) "railway" does not include — 

(а) a tramway wholly within a municipal area or 

(б) any other line of communication wholly situate in one Stale 
and declared by Parliament by law rvot to be a railway ; 
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specified in the Instrument of Accession goveraing the 
\ accession of the State to the Dominion of India as the 

matters with respect to which the Dominion Legisiature 
may make laos for that State ; and 
(ii) such other maters in that said Lists as, with the concurren- 
ce of the Government of the State, the President may by 
order specify. 

Explanation For the puiposes of this article, the Government of the 

State means the person for the time being recognised by the President as the 
Maharaja of Jammu and Kashmir acting on the advice of the Council of 
Ministers for the time being in office under the Maharaja's Proclamation da- 
ted the fifth day of March, 1948 ; 

(cj the provision of articje (I) and of this article shall apply in re- 
lation to that State ; 

(dj such of the other provisions of this Constitution shall apply in 
relation to that State subject to such exceptions and modi- 
fications as the President may by order specify : 

Provided that no such order which relates to the matters specified in 
the Instrument of Accession of the State referred to in paragraph (i) of sub- 
clause (b) shall be issued except in consultation with the Government of 
the State : 

Provided further that no such order which relates to matters other than 
those referred to in the last preceding proviso shall he issused except with 
the concurrence of that Government. 

■ (2) . If the coocurreoce of the Government of the State referred to in 
paragraph (ii) of sub-clause (b) of clause (1) or in the second proviso to sub- 
clause (dj of that clause be given before the Constituent Assembly for the 
purpose of framing the Constitotion of the State is convened, it shall be 
placed before the Assembly for such decision as it may take thereon. 

(3) Notwithstanding anything in the foregoing provisions of this arti- 
cle, the President may, by public notification, declare that this article shall 
cease to be operative or shall be operative only with such exception and 
modifications and from such date as he may specify i 

Provided that the recommendations of the Constituent Assembly of the 
State referred to in clause (2) shall be necessary before the President issues 
such a notification. 

371. Special provision with respect to the States of Andhra Pradesh 
Punjab, Maharashtra and Gujarat.— (I) Notwithstanding anything in this 
Constitution, the President may by order made with respect to the State of 
Andhra Pradesh or Punjab, provide for the Constitution and functions of 
regional committees of the Legislative Assembly of the State, for the mcxli- 
fications to be made in the rules of business of the Government and in the ru- 
les of procedure of the Legislative Assembly of the State and for any special 
resposibility of the Governor in order to secure the proper functioning of the 
regional committees. , 

(2) Notwithstanding anything in this Constitution, the President may 
by Older made with n-spsct to the State of Maharashtra or Gujarat, provide 
for any special responsibility of the Government for — 

(a) the establishment of separate development boards for Vidar- 
bha, .Marathwada, and the real of Maharashtra or, as the case 
may be, Saur^tra, Kutcb and the rest of Gujarat with the 
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such assent being given to the Bill, the Constitution shall stand amended in 
accordance with (he terms of the Bill ; 

Provided that if such amendment seeks to make any change in— > 

(a) articleSl, article 45. article 73, article 162 or article 241, 


Chapter IV of Part V. Chapter V of Part VI, or Chapter I of 
Part XI, or 

any of the Lists in (he Seventli Schedule, or 
the repriscnlation of States in Parliament, or 
the provisions of this article, 
the amendment shall also require to be ratified by the Legislatures of not 
less th:m one-hall of the States by resolutions to that effect passed by those 
Pfovtsion for such amendment is present- 
ed to the President for assent. ^ 


(b) 

(c) 

(d) 

(e) 


TEMPORARY TRANSITIOMAL AND SPECIAL PROVISIONS 

369. Temporary power to Parllame. t to make taws with resoect 

sM duiin, anytliiiig in this Constilution, Parliament 

t ion "‘e eommencement ol this Constito- 

th.y»e,.e^z;,\“.str^;treK^^^^ “ ■' 

“5'“'' ‘h’ “'1 ptodoction, 

''’""""."'•“"“'’““'I 

cotton and unginoed cotton or 
(inelndins ne.tsptini), foodstuffs 
• '“»« ioddet' (includine 

°*timrf “y 'l>e matters men- 

S .1, and powers of all Coorts 

™t«rs f '«P"> to any of those 

-itS rrTon^UoVe The 
' sharchSitS^'"”'"* *° '*"■= "“‘■1 2'*“ 

“d the Concumeat List 
3Vde'cta„Th^ai°S'''5 ‘^“'’ernment of the State, 

^ President to correspond to matters 
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(.) the composition of the regional council and the manner in 
triicfi the members of tie ceghaal council siaii he 
chosen : 

. that the Deputy Commissioner of the Tuensang district shail 

t>e the Chairman ex officio of the regional council and the Vice-Chairman of 
^ cciuntU shall be elected by the members tbeieoi from among- 

st themselves ; 

(ii) the qualifications for being chosen as, and for being, mem- 
bers of the regional council ; 

(iiij the term of office of, and the salaries and allovirance, if any 
to be paid to members of the regional council ; 

(ivj the procedure and conduct of business of the regional 
council : 

(v) the appointment of officers and staff of the regional council 
and there conditions of services ; and 
fvi) any other matter in respect of which it is necessary to make 
rules for the constitution and proper functioning of the 
regional council. 

(2) Notwithstanding ani^ng in this Constitution, for a period of ten 
years from the date of the lonaatioo of the State ofNag^asd or for such 
further period as the Governor may. on the recommendation of the regional 
council, by public notification specify in this behalf,— 

(ft) the administrations of the Tuensang district shall be carried on by 
the Governor ; 

(b) where any money is provided by the Government of India to 
the Government of Nagaland to meet the requirements of the 
State of Nagaland as a whole, the Governor shall in bis discre- 
tion arrange for an equitable allocation of that money between 
the Tuensang district and the rest of the State ; 

(c* no Act of the Legislature of Nagaland shall apply to the Tuen- 
sang district unless the Governor, on the recommendation of 
the regional council, by public notification so directs and the 
Governor in giving such direction with respect to any such Act 
may direct that the Act shall in its applicatiou to the Tuensang 
district or any part thereof have effect subject to such excep- 
tions Or modifications as the Governor may specify on the re- 
commendation of the regional council ; 

Pros’ided that any direction given under this sub-clause 
may be given so as to have retrospective effect : 

(d) the Governor may make regulations for the peace, progr^ and 
good government of the Tuensang district and any regulations so 
made may repeal or amend with retrosprctive effect, if necessary, 
ftny Act of Parliament or any other law which is for the time 
being applicable to that district ; 

(e) (i) one of the members representing the Tuensang district in 

in the Legisfative Assembly of Nagaland shall be appoint- 
ed Minister for Tuensang affairs by the Governof on the 
advice of the Chief Minister and the Chief Minister in ten- 
- dering bis advice shall act on the recommendation of the 
the majority of themembers as aforesaid : 
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provision that a report on the working of each of these 
will be placed each year before the -Slate Legislative 
Assembly ; 

(b) the equitable allocation of funds for developmental exwndi- 

ture over the said arras, subject to the requirements of uie 
State as a whole ; and . 

(c) an equitable arrangement providing adequate faalities for 

technical education and vocational training, and adequate 
opportunities for employment in services under the control of 
the Slate Government, in repect of all the said areas, sub- 
ject to the requirements of the Slate as a whole. 

371A. Special provision with respect to the Slate of Nagaland. (1) 
Kotwitbstanding anything in this Conslilution,— 

(a) no Act of Parliament in respect of — 

(i) religious or social practices of the Magas, 

(ii) Naga customary law and procedure, 

(iii) administration of civil and criminal Justice involving deci- 

sions according to Maga customary taw, 

(iv) ownership and transfer of land and its resources, 

shall apply to the State of Nagaland unless the Legislative Assembly of 
Nagaland by a resolution so decides ; 

(b) the Governor of Nagaland sbaJl have special responsibility with 
respect to law and order in the State of Nagaland for w 
long as in his opinion iotemaJ disturbances ocenrfiog In |ne 
Naga Hills-Tuensang Aieaimmediately before the formation 
of that Slate Continue therein or in any part thereof and in 
the discharge of bis functions in relation thereto the Gover- 
nor shall after consulting the Council of Ministen, exercise 
his individual judgment as to the action to be taken ; 
Provided that if My question arises whether any matter is or Is not a 
matter as respects which the Governor is under this sub-clause required to 
act in the exercise of his individual judgment, the decision of the Governor 
in his discretion shall be final, and the validity of anything done by the 
Governor shall not be called in question on the ground that he ought or 
ought not to have acted in the exerc>s« of his individual judgment ; 

Provided further that if the President on receipt of a report from the 
Governor or otherwise is satisfied that it is no longer necessary for the 
Governor to have special responsibility with respect to law and order in the 

State of Nagaland, he may by order direct that the Governor shall cease to 
have such responsibility with effect from such date as mav be specified in 
the order ; 


(c) in making his recommendation with respect to auy d“mand 
for a grant, the Governor of Nagaland shall ensure that any 
money provided by the Government of India out of the 
Consolidated Fund of India for any specific service or pur- 
pose is included in the demand for a grant relating to that 
IA^ or purprae and not in any other demand : 

iu) as from such date as the Governor of Nagaland may by public 
notificatwm id this behalf specify, there shall be established 
coundlfgr the Tuensang district consisting of 
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(b) to prevent any competent Legislature or other competent autho- 
rity from repealing or amending any law adapted or modified 

by the President under the said clause. 

The expression "laot in force m tins artjcie shail 
incinde n iaw passed or made by a Legisiature or other 
in the territory of India before the commencement 9°“'‘ 

totion and not previonsiy repeated, notwithslanding that it or parts oi it may 
not be then in operation cither at all or in particular areas. 

Exiilanaticn II —Any law paesed or made by Legislature or (^her com- 
petenfSboS/fo tte^e„ftory «1 lodiatrhieb 

commencement of this Constitution hha exira-territonal eflec^^^^^ 
effect in the territory of India shall, 

modification as aforesaid, continue to have such f a, 
Exp/nnalfon ///.-Nothing in thB “s 

continuing any temporary taw in inforce bejon this constitution 

exphatiolorthe date on which it would have expired il this constitution 

had not come Into force. , 

Expranatio,! IV.-An 

Province under section 83 or the 'shall, unless with- 

immediately before the *^®^'”*“^*™*“* jjn,, stafg earlier cease to operate 
drawn by the Governor c5S commence- 

attheexVration Tun /nfog under clause(l)of 

of the Legislative Assembly of that Sta^^^ as continuing any 

article 382.!aad nothingin this article shall oeconsirucu 

such Orpioance inforce beyond the said pe • ourposes 

372A. Power of the Preiideoi to a^p. laws.-(l) 
of bringing the provisions of institution (Seventh Amend- 

immtdiately before the visions of this Constitution as 

ment) Act/ 1936, into accord,with the C 'X made before the Ist day 
amended by that Act. the Z,ioJs and modifications of the law 

of November. '1957. make such adaptation ^omou^ 
whether by way of repeal or ^ may ^specifieS in the 

and provide that the law shall, “ ^ mod'ficatioDS so made, and 

^^y'Sn^hTdSp^riS^Jr'^S""^ net be gnesrinned in nny court 

(2) Nothing in cUuse (I) shaft Imending anyfaw 

latnre or other competent “‘‘“‘V ''°"/,K'3in5e. 
adapted or modified by the President ^ oersons under 

373. Power ofPresidem to make order is made by 

the preventive detention m "f***.,^ nr until the expiration of one ye^ 

Parliament under clause (7) of article ^^hichever is earliar, the said 

from the commencement of Ifp,-nce to Parliament in clause (4) and 

article shall have effect as if reference to the President and for any 

(7) thereof there were ^ those clauses there were substi- 

reference to any law made by Pm*« President. 

tuted a reference to an order made by j-„l Court and proceedings 

374. Pmvioion. 1,0.0 The 

pending in the Federal Court w ^“ffi-TimmedwUly before the commen- 
^etlS°V.h'.S:SnriorsbS .^hiss they have elected 
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{iii) fhf Ministfr f.ir Tuen»ang aflA<r« s'l.ill <lea! v>th. and havj 
dirfCl acc«i to 'he Givemor on, all maticjs rtlating to 
the TuensanK district out he sJiilJ keep the Chief ilin stcf 
informed about thc«anic: 

(f) notviithstanding anything in the foregoing provision of this 
clause, the final decision on all matlirs ralating to the 
Tu--n<inp district shall be made by th? Governor in his 
discretion . 

(g) m articles 54 and 55 and clause (4) of article 80. references 
to the elected members ol the Legislative Assembly of a state 
or to each such roerr.ber shall include referenc-s to the mem* 
bers or member of the Legislative Assembly ol S'agaland elec- 
ted by the regional council established under t.iis ariic'e ; 

(li) in article 170— 

(i) clause (I) shall, in relation to the Legislative As,*mhIyof 
Nagaland, have eiVct as il for the word 'sivty', the words 
‘forty*-si\' had been substituted ; 

(li) in the said clause, the tefeicnee to dirret electi^jii froitt 
territorial constituencies in the State shall inclnih' rleclien 
by the members of the regional council establishtd und'r 
this article , 

(ill) in clauses (2) and (J). references to territorial conslitiien* 
cies shall mean references to tenitorial coiislitucncies in 
the Kohimv and Mokoclmr.g districts. 

(3) If any difficulty stists in giving effect io any ol the foregoing 
provisions of this article, the President may by order d < anything (inclu- 
ding any adaptation or modification of any ot))*r drtute) which appears 
to him to hi necessary for the p'iri>ssc ol removing that ddfiaulty : 

Provided that no <-tch or ler shall be mad* .after the expiration of three 
years from tlie date of the formation of th- Stale of N'aualand- 

ExpUnaion —In this article, the Kohuna. Mf-kokchung and Turn* 
sang distticu sliall havetlu same meanings as in the State of Nagaland 
Act. 1962. 

372. Continuance In force of existing lawi and their adaputioo, — 
(1) Notwithstanding the repcsl by tbis CousUlution ol the enactments 
referred to in article 395 l>ui subject to the other provisions of this 
Censtitution, all the law m force m the territory uf India immediately 
before the con mencement to thisGmstitulion shall continue in force therein 
until altered or repealed or amended by a competent Legislature or other 
competent authority. 

(2) For the purpose of bringing the provisions of any law inforce in the 
temtoiy of India into accord wiUi the provisions of this Constitution, the 
President may by order make such adaptations and modifications of such law 
w'hetlur by way of repeal or am ndment. as may be necessary or e.'cptdient 
and provide tliat the law shall, as Irom sudi dale as may be specified in the 
order, have effect subject to the adaptations and modifications so made, and 
any such adaptation or modification shall not be ou.stioncd in any court 
of law. 

(3) Nothing in clause (2) shall be deemed— 

(a) to empower the President to make any adaptation or modifica- 
tion ol any law alter the expiration of three years from the 
commencement of this Constitution ; or 
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(b) to prevent any competent Legislature or other 
^ rity from repealing or amending any law adapted or modified 
bv the President under the said clause. 

/.-The expression ••law in force m ^.";^jJritv 

include a law passed or made by a Legislature or other Pf f £°"Y- 

in the territoiv of India before the commencement of 
tuti 7 n a^d no/previously repealed, notwithstanding that it or parts of it may 
not be then in operation either at all or in particular areas. 

Explanalicn //.—Any law paesed or m^e befor^he 

petent authority in the territory of In^a which J ^Jl as 

commencement of this Constitution had extra-terr .j,_k~tion 3 and 

.fleet in the territory of Indie shril “b,eet to any ench 

modification as aforesaid, continue to have su^ ex construed as 

Explanation ///.-Nothing in this S for its 

continuing any temporary law in inforce bejon this constitution 

expiratiolortL date on which it would have expued if this constituti 

bad not come into force. - 

Explanaiiini IV.-M Or^n^ce Md'infmce 

Province under section S3 or the ^®''f"|"*,JlgrLsiitution'shaU, unless with- 
immertiateiy before the cbbl^etrcemeot of thw 1 j. to operate 

dtaren by the Governor of the correspond rrg State ear er, 
at the exytatlon of si* weeks (-o'" <'>' under clans.(l) of 
of the legislative Assembljr »• ")»’ as continuing any 

aiticle 382.!and nothing in this article shall M consimeu 

such Oipinance Intorce beyond the Mid P'"° ’ _ , j, ,^5 purposes 

372A. Power of the Presideni to adapt part ttereof. 

ol bringing the provisions of “y 'f /f'ij' Conriltution (Seventh Ainend- 
immediately before the bomm^cement ol ^ t't t Constitutiorr as 
ment) Act. 1956. into yiiroS made before the Ist day 

amended by that Act. the ^d modifications ol the law 

of November. '19o7. make ®“P. mav be necessary or expedient, 

whether by wav of repeal or as may be specified in the 

and provide ,„ion 5 aod modifications so made^“‘* 

order, have ‘ ' . 


vide that the law shall, as Jrom suen ua ^ g ^^5 made, and 

0.0... nave .fleet subject '» be qoestioned in any court 
any such adaptatian or modiffcatioo 
of law. 


(2) Nothing in clause (1) shall ^ p°al[ng^or amending any law 

latureV other Competent Sr the S cLuse. 

adapted or modified bythePresi e -•-wMncct of persons under 

373. Powerof President to makeor e provision ismadeby 

the preventive detention lo « or until the expiration of one year 

Parliament under clause (7) "“I, .Tution. whichever is sarliar. the said 
from the commencement of this ^ p„liament in clause 14) and 

article Shalt have effect as if for y t«et President and tor any 

(7) thereof there were those clauses there were substr- 

teference to any law made by P President. 

tuted a reference to an order m > Federal Court and proceedings 

374. Proviolons as to his Majesty in Cpunci^L-(l) The 

pending in the Federal Court or brtw immediately before the cornmea- 
Judges of the Federal have elected otherwise, become 

cement of this Constitution shall, unies. lu S 
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on such commencement the Judges o! the Supreme Court and shall thereup- 
on be entitled to such salaries and allowances and to such rights m rcjpt« 
of leave of absence and pension as arc provided for under article U5 in 
respect of the Judges of the Supreme CourL 

(2) All suits, appeals and proceedings, civil or criminal, pending in the 

l-’cdtral Court at the commencement of this Constitution shall stand re- 
moved to the Supreme Couit, and the Supreme Court sliallhavc juilsdictbn 
to hear and detennine the same, and the judgments and orders of the Fe- 
deral Court delivered or made before the commencement of this Constitutica 
sball.havc the same force and effect as if they had been delivered or made 
by the Supreme Court. 

(3) Nothing in this Constitntion shall operate to invalidate the exercise 
of jutivdiction by llis Majesty in Council to dispose of app- aU and petitions 
from, or in respect of, any judgemcnl, decree or order of any court within 
the territory of India iu so for as the exercise of such jurisdiction is autho- 
rised bylaw, and any order of llis Majesty in Council made on any such 
appeal or petition after tlie commencement of tb>s Constitution shall for all 
purposes have effect as if it were an order or drciee made by the Supteme 
Court in the exercise of the jurisdiction conferred on such Court by this 
Corutitution. 

(4) On and from the commencement of this Coostilution the jurisdic- 
tion of the authority functioning as the Privv Council in a State spicifit^ 
oi Part B of the First Schedule to cnteitam and dispose of appeals and (W- 
titions from or in respect of any judgment decree or Older of any Couit 
within that State shall cease, and all appeals and other proceedings pending 
before the said authoiity at such commencement shall be transferred to and 
disposed of by, the Supreme Court. 

15) Further provisions may be made by Parliaincnt by law to give 
efiect to the provisions of this article. 

375. Courts, autboritieu and ofljcers to cooliuue to function subject 
to the provisions of (he Constitution.— All couits of civil, criminal and 
revenue jurisdiction, all authorities and officers, judicial, executive and mini- 
steiial, tliioughout the teniiory of India, siiall continue to exercise their 
respective function subject to the provisions of this Constitution. 

376. Provisions as to Judge* of High Courts —{!) Notwithstanding 
anything in clause (2) of article 217, the judges of a High Court in any Pro- 
vince holding office Immediately before the commencement of this Constitu- 
tion shall, unless they have elected otherwise, become on such commence- 
ment the Judges of the High Court in the corresponding State, and shall 
thereupon be entitled to such salaries and allowances and to such rights in 
respect of leave of absence and pension as are provided for under article 221 
in respect to the Judges of such High Court. 

Any such Judge shall, notwithstanding that he is not a citircn of India, 
be eligible for appointment as Chief Justice of such High Court, or as Chief 
Justice or other Judge of any other High Court. 


(2) The Judges of a High Court in any Indian Slate corresponding to 
any State specified in Part B of the First Schedule holding office immediate- 
ly before the commencement of this Constitution shall, unless they have 
elected offiewise, become on such cominmcement Uie Judges of the High 
Court in the State so specified and shall, notwithstanding anythin" in clauses 
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(1) and (2) of article 217 hut subject to the proviso to clause (H of that 
krtide, ionlinue to hold oSce until the expiiation of such period as the 
President may by order determine. , „ . » • . j .• 

(3)In this article, the e.xpression "Judge does not include an actiOo 
Judge or an additional Judge. 

377. Provisions as in CompttoUer and Auditor-General of Mia _ 

The Auditoi-Gcneral of India holding office immediately before the commen- 
cement of this Constitution shall, unless he h^ elected otheta, ise become on 
such commencement the Comptroller and Auditor-General of India and shall 
Iheteupon be entitled to such salaries “il '» f'’' in 
ol absence and pension as are . provided for under clause (3) of m 

respect of the Comptroller and Auditor-General of India and be entitkd to 
conGnne to hold office until the expiration nl his tenn »' 

under the provision which were applicable to him immediately belore such 
commencement. . 

378. Provisions as In Public Service Commission.-Jl) The ■mm- 
bets ol the Public Service Commission lor the 

office immediatelv before the commencement of this Constitution snail. 
nSSs They havI^reet.d otbenvise. become on anch commeneem^ 
memhets of the Public Service Commission lor the UniTO and shall nolivith^ 

cable immediately before such commencement to such members. 

(21 The, members, of » P“bU« Servin g— 
a Public Service Cotumi sion sen/ing Ibe nee^ b ^ Constitution shall, 
ing office immediately before sue! 

unless they have elected otherwise, , . -orresoondins State or 

members of the Public yig'^rvice Commission serving the needs 

the members of the Jo‘"t State Public notwithstanding 

of the corresponding States, as the case y to the proviso to 

anything in clauses (I) hJd office until the exp-ration of 

clause {2) of that article, continu , rules which were applicable 

378 A. SP“‘“‘ '“jJyite'iiTco^^^ “■'■'if' ‘72, *he 

lative Assembly.— Notwithstanding institute 1 under the 

Legislative Assembly of tte State ol Andhra 

provisions of sections 28 and Wo! the ^rs from the date 

unless sovmer dissolved, continue for a ^ the exoiration of the 

referred to in the said section 29 imd no Assembly. 

29andSch. _ /.» -n. n • 

392. Power of .he Preslde.t !» p“ ttalLly iu rdltb 

dent may, for the puspose of removm^ 7 Government of India Act. 
onto the transition ' from the ’ bv order direct that this Cons- 

1935. to the P-ovisionsofthis CmstiW a. y in the order, have 

titution shall, <iaring such penod ^ may o^P modiheation, addition 
eSect subject to such adaptations. exoedient 

or omission, as he may deem to be ^^'^Tmade Stcr the first meeti.cg of 
Provided that no such order shall oe 
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Parliament duly constituted ””5": laid before Parliament, 
f’’) Everv order made under Claus- saaii ue laiu l. u,, - rtirle 

cement of this Constitution, be exercisable by the Ooverrtor oe 
Dominion of India* 

PART XXIl 

SHORT TITLE COMMEaSCEMENT AND REPEALS 
393. Short titlc.-This Constitution may be called the Constitution oE 

^"^'394 Commencement. -This article and articles 5. 6. 7 8, 9, 60-^4,' 
366 367. 379. 380. 338. 391. 392 and 393 shaUcome into force at once, ana tn 
remaining provisions of this Constitution sh^l come into forw ““ 
ty-sixthday of January. 1950. which day w referred to m this Constitution 
as the commencement of this Constitution. r,x«-i.Tn. 

395. Repeals.— The Indian Independence Act. 1947, and the Go 
ment ol India Act, 1935, together mth all enactiwnts amendm^ or supge^ 
mentlng the latter Act, but not including the Abolition cE Pnvy Co 
Jurisdiction Act, 1949, are hereby repealed. 

FIRST SCHEDULE 


Namf 

1, Andhra Pradesh 


2. Assam .. 


3. Bihar < 

4. Gujarat. . 

5. Kerala . 


[Article 1 and 4] 

I. THE STATES 

rrrnV&rirs 

The territories specified in sub-section (1) of sec- 
tion 3 oE the Andhra State Act, 1953, sub-section 
(1) of section 3 oE the States Reorganisation Act, 
1956. and the First Schedule to the Andhra Pra- 
desh and Madras (Alteration of Boundaries) Act, 
1959, but excluding the territories specified m the 
Second Schedule to the last mentioned Act. 

. . The territoiks which immediately before the com- 
mencement ol this Constitution were comprised 
in the Province of Assam, the Kha^i States and 
the Assam Tribal Areas, but excluding the terri- 
tories specified in the Schedule to the Assam 
(Altertiaon af Boundaries) Act, 1951 and the te- 
rritories specified in sub section (1) of section J 
of the State of Nagaland Act, 1962. 

, . The territories which immediately before the com- 
mencement of this Constitution were either com- 
prised in the lAovince of Bihar or were being 
administered as if they formed part of that ^o- 
vince, but excluding the territories specified m 
sub-s^ion (1) of section 3 of the Bihar and West 
Bengal (Transfer to Territories) Act, 1956. 

. . The territories referred to in sub-section (1) of sec- 
tion 3 of the Bombay Reorganisation Act, 1960. 

,, The territories specified in sub-section (1) of section 
5 of the States Reorganisation Act, 1956. 
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6. iladhya P/adesh 


7. Madras 


6. Maharashtra 


9. Mysore 

10. Orissa 


11. Punjab 


The territories specified in sub-sectroa (!) of section 
9 of the States Reorganisation Act, 1956 and the 
First Schedule to the Rajasthan and Madhya Pra- 
desh (Transfer of Territories) Act, 19S9. 

The territories which iajniediately before the cornm- 
encement of this Constitution were either compri- 
sed in the Province of Madras or were being ad- 
ministered as if they formed part of that Provin. 
ce and the territories specified in section 4 of the 
States Reorganisation Act, 1956, and the Second 
Schedule to the Andhra Pradesh and JIadras (Al- 
teration of Boundaries) Act, 1959, but excluding 
the territories specified in sub-section ( 1 ) of sec- 
tion 3 and sub-section (1) of section 4 of the 
Andhra State Act, 1953, and the territories spe- 
cified in clause (b) of sub-section (1) of section 5, 
section 6 and clause (d) of sub-section (1) of sec- 
tion 7 of the States Reorganisation Act, 1956 and 
the territories specified in the First Schedule to 
the Andhra Pradesh and Madras (Alteration of 
Boundaries) Act, 1959« 

The territories specified in sub-sectioo (I) of section 

6 of the States Reorgaoisatton Act, 1956, but ex- 
cluding the territories referred to in sub-section 
(t) of section 3 of the Bombay Reorganisation 
Act, 19?0. 

The territories specified in sub-sectioa (1) of section 

7 of the States Reorganisation Act, 1956. 

The terfitories which immediately before the comm- 
encement of this Constitution were either compri- 
sed in the Province of Orissa or were being ad- 
ministered as if they formed part of that Provi- 
nce. 

The territories spedfisd in section 11 of the States 
Reorganisation Act, 1956 and the territories refe- 
rred to in Part II of the First Schedule to the 
Acquired Territories (ilerger) Act, 1960 but ex- 
cluding the territories referred to in Part II of the 
Fiist Schedule to the Constitution (Ninth Amend- 
ment) Act, 1960. and the territories specified in 
sub-section (I) of section 3, section 4 and sub- 
sectioa (1) o( section $ of the Punjab Reorgani- 
sation Act 1966. 
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14. West Bengal 


15. Jammu and 
Kashmir. 

16. Nagaland 

17. Haryana 
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ces or were being administered as if they formed 
- part of that ProTince. 

The tmiloiies which immediately 

encement of this Constitution were either compn 
“he Province «( W«t Beagal or we 
administeted as if they formed part oi that Pr^ 
Vince and the territory oi ““dernagore ^ defi_ 
ned in clause (c) of section 2 of *= “andetna 
gore (Meiget) Act. I9S4 and also theteriitorM 
specified in sub-section (1) of section 3 
&hai and West Bengal (Transfer of Territories) 
Act, 1956. 

The territory which immediately 

commencement of this Constitution w« corn^ 
rised in the Indian State of Jammu and Kashmir. 
.. The texiitories specified in sub-section (1) ° 

section 3 of the State of Nagaland Act. 19W. 

. . The territories specified in sub-section (1) 

3 of the Punjab Rforganisaticn Act, Wee. 

•'and the territories specified in sub-section ii) 
of sections of the Punjab Reorganisation am, 


II. THE UNION TERRITORIES 


A’ame 
1. Delhi 


2. Himachal 
desb. 


3, Manipur 


ExUnt 

... The territory which immediately before the 
commencement of this Constitution was wmpnseo 
in the Chief Comipissionet’s Province of DeinU 
Pra- ... The tenrtories which immediately before the 
commencement of this Constitution were being 
a^inistered as if they were Chief CommiMioners 
Provinces under the names of Himachal Jrades 
and Bilaspur. 

... The territory which immediately before the 

commencement of this Constitution WM _ being 
administered as if it were a Chief Commissioner s 
Province under the name of Manipur. 


4. Tripura 


5. The Andaman ... 
and Nicobar 
Islands, 

6. The Laccadive, ... 

Minicoy and 

Amindivi 

Islands. 


The territory which immediately before the 
commencement of this Constitution being 

administered as if it were a Chief Commissioner 9 
Province under the name of Tripura. 

The territory which immediately before the 
commencement of this Constitution was com^ 
used in the Chief Commissioner's Province of the 
Andaman and Nicobar Islands. 

The territory spedfied in section 6 of the States 
Reorganisation Act, 19S6. 
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The tenitcay which immediately before the 
eleventh day of August, 1961 was comprised 
in Free Dadra and Kagar Havell. 

The territories which immediately before the 
twentieth day of December. 1961 were comprised 
in Goa, Daman and Dio. 

The territories which immediately before the 
sixteenth day of August 1962, were comprised 
in the Frentii Establishments in India known as 
Pondicherry, Karikal, Mahe and Yanam. 

The territories specified in section 4 of the Punjab 
Reorganisation Act, 1966. 

SECO^m SCHEDULE 

(Article 59(3). 65(3). 75(6). S7. 125. US(3). 158(3). 131(51, 183 

and 221 

PART A 

Provisions as to the President and the Governors of 
States 

1. There shall be paid to the President and to the Governors of the 
States the following emoluments per mensem, that is to say;— 

The President ... ... ... ... ... 10,000 rupees, 

The Governor of a State ... ... ... 5,500 rupees. 

2. There shall also be paid to the President and to the Governors 
of the States such allowances as were payable respectively to the Governor 
General of the Dominion of India ard to the Govenozs of the corresponding 
Provinces immediately before the commencement of this Constitution. 

3. The President and the Governors of the States throughout their 
respective terms of office shall be entitled to the same privileges to which 
the Governor-General and the Governors of the corresponding Provinces 
were respectively entitled immediately before tie conzmeacement of this 

Constitutiem 

4. While the Vice-President or any other person is disch^ging the 
functions of, or is acting as. President, or any person is discharging the fun- 
ctions' of the Governor, he ^all be entitled to the same emoluments, allow- 
aoces and privileges as the President or the Governor whose fanctions he 
discharges or for whom he acts, as the case may be. 

PART C 

Provision as to the Speaker ano the Deputy Speaker of 
THE House of the People and the Chairhan and the 
Deputy Chairman of the Counctl of States and the 
Spe.\per and the Deputy Spe.akak of the Legislative 
Assembly and the Cqairm.an and the Deputy Chair- 
man OF the Legislative Council of a State. 


7. Dadra and 
Nagar Haveli. 

8. Goa, Daman ... 
and Diu. 

9 . Pondicherry 


10. Chandigarh 
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-T TK.rP be oaid to the Speaker of House of the People and the 
^ r states such salar es and allowncesaswerepaya- 

Chairmanof theCoun Assembly of the Dominion 

Legislauve Council of a StaU^sacn^^^ Legislative Assembly 

"'dSe p!esfd-S ^d the Deputy President of the Legislative Counol 

^ “ «r^inp Province immediately before the commencement of J^is Consti 

conesponding P ovmce 1 y Legislative Coimcil im- 

^"'a-ai^v hrforrsuchcomm«cement. there shall be paid* to the Cha-rmin 
Tnd ti Deputy Chairman of the Legislative Council of the State such salar- 
!« id allowances as the Governor of the State may determine. 

PART D 

Provision A5 TO THE Jodces ofthb Sdpreue Court and 
OF THE Hick Courts 

a til There shall be paid to the Judges of the Supreme Court, in 
rrspect of time spent on actual service, salary at the following rates per 

The Chief Justice 4,000 rupees. 

Provided^^tbi U a Judge of the Supreme Court at the time of his ap- 
nointt^nt is in receipt of a pension (other than a disability or wouj»d pen- 
Firttii in resoect of any previous service under the Government of India or 
an?o iuTed^ 

Svof iU predecessor Governments his salary m respect of service in the 

Supreme Court shall be reduced.- 

^ tal by the amount of that pension, and 

Ibl if he has, before such appointment, received in lieu of a portion 
* ‘ of the pension doe to him in respect of such previous sersnee 
the commuted value thereof, by the amount of that portion 
of the pension, and 

(cl if he has, before such appointment received a retirement gra- 
^ tuity in respect of such previous service, by the pension 
equivalent of that gratuity. 

(21 Every Judge of the Supreme Court shall be entitled without pay- 
Tr.,nt of rent to the use of an official residence. 

(31 Kothing in sub-paragraph (2) of this paragraph shall apply to a 
Tiideeviho immediately before the commencement of this Constitution.— 

^ ^ (a’l was holding office as the Chief Justice of the Federal Court 

' ' and has become on such commencement the Chief Justice 
of the Supreme Court under clause (1) of article 374, or 
(bl was holding office as any other Judge of the Federal Court 
and has on such commencement become a Judge (ether than 
the Chief Justice) of Supreme Court under the said clause, 
.i„rina the period he holds office as such Chief Justice or other Judge, and 
° erv^Tudge who so becomes the Chief Justice or other Judge of the Supreme 
Siurt shall, in respect of time spent on actual service as such Chief Justice 
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or other Judge, as (he case may be, be entitled to receive in addition to the 
s^ary speciiied in sub-paragraph (1) of this paragraph as special pay an 
ount equivalent to the difference between the salary so specified and the 
^satary which he was drawing immediately before such commencement. 

(4) Every Judge of the Supreme Court shall receive such reasonable 
aumyances to reimburse him /or expenses incurred in traveling on duty 
Within the territory of India and shall be afforded such reasorwible facilities 
in connection with travelling as the President may from time to time 
prescribe. 


(5) The rights in respect of leave of absence lincluding leave allowances 
ano pension of the Judges oi the Supreme Court shall be governed by the 
provisions which, immediately before the commencement of this Constitu- 
tion, were applfrable to the Judges of the Federal Court. 

10. (1) There shall be paid to the Judges of High Courts, in respect 
ot time spent on actual service, salary at the following rates per mensem, 
that is to say,— s v 

The Chief Justice ... ... ... ... 4,000 rupees. 

Any other Judge ... ... ... ... 3, SCO rupees, 

I^oyided that if a Judge of a High Court at the time 'of bis appoint- 
ment IS in receipt cf a pension (other than a disability or wound pension) 
in respect of any previous service under the Government of India or any 
oi Its predecessor Governments or under the Government of a State or any 
“*J"d«cessor Governments, his salary in respect of service in the 
«'gh Court shall be reduced- 

la) by the amount of that pension, and 

(b) if he has, before such appointment, received in lieu of a por* 

tion of the pension due to him m respect of such previous 
service the commuted value thereof, by the amount of that 
portion of the pension, and 

(c) if he has, before such appointment, received a retirement 

gratuity in respect of such previous service, by the pension 
equivalent of Ibat gratuity. 

(2) Every person who immediately before the commencement of this 
Constitution— 

(a) was bolding office as the Chief Justice of a High Court in any 
Province and has on such commencement become the Chief 
Justice of the High Court in the corresponding State under 
clause (J) of the article 376, or 

(fa) was holding office as any other Judge of a High Court in any 
Province and has on such commencement become a Judge 
(other than the Chief Justice) of the High Court in the 
corresponding State under the said clause, 

^ball, if he was immediately before such commencement drawing a salary at 
a rate higher than that specified in sub-paragrah (1) of this paragraph, be 
entitled to receive in respect of time spent on actu^ service as such Chief 
Justice or other Judge, as the case may be, in addition to the salary speci- 
fied in the said sub-paragraph as specia) pay an amount equivalent to the 
difference bet.veeD the sala^ so specified and the salary which be was 
drawing immediately be/ore such conunencenjent. 
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(3) Any person who. immediately before the commencement of the 
Constitution (Seventh Amendment) Act. 1936, was holding office as the Chief 
Justice of the High Court of a State specified m Part B of the Sche- 

dule and has on such commencement become the Chief Justice of the High 
Court of a State specified in the said Schedule as amended by the said Act, 
shall, if he was immediately before such commencement drawing any amount 
as allowance in addition to his salary, be entitled to receive in respect of 
time spent on actual service as such Chief Justice, the same amount as 
allowance in addition to the salary specified in sub-paragraph (1) of this 
paragraph. 

11, In this Part, unless the contest otbenvise requires. — 

(a) the expression ‘'Chief Justice” includes an acting Chief Justice 

and a ‘'Judge*' includes aa ad hoe Judge ; 

(b) "actual service” includes — 

(i) time spent by a Judge on duty as a Judge or in the peifor- 

mance of such other functions as he may at the request of 
the the President undertake to discharge ; 

(ii) vacations, excluding any time during which the Judge is 

absent on leave ; and 

(hi) joiaiag' time oa transfer from a High Court to the Suprem* 
Court or from one High Court to another. 

PART E 

PiWVtSroKS AS TO CoSfPTROLLER AMD AODITOB GENERAL OF 
India 

12. (3) There shall be paid to the Comptroller and Auditor-General 
of India a salary at the rate of four thousand rupees per .-neosem. 

<2) The person who was bolding office immediately belore the com- 
tuf ncement of this. Constitution as Auditor-Geaeral of liidia and has become 
on such commencement f'e Comptroller and Auditor General of India under 
article 377 >hall in addition to the salary specified in sub-paragraph (1) 
of this paragraph be entitfed to receive as special pay an amount equivalent 
to the aiffsrence beiween the salary so specified and the salary which he 
was drawing as Auditor General of India immediately before such com- 
mencement. 

(3) the rights in respect of have of absence and pension and the other 
conditions of service of the Comptroller and Auditor-General of India shaU 
be governed or shall continue to be 60ver7»ed, as the case may be, by the pro- 
visions which were applicable to the Auditor— General of India Immediately 
before the commencement of this Const.tution and all references in those 
provisions to the Governor-General shall be construed as references to the 
President. 

THIRD SCHEDULE ^ 

[Articles 7.i(4). 99, 124(6). I4S{2). Ifrl(3i. leS and 219] 

FORMS OF OATHS OR AFFIRMATIONS 

I 

Form of oath of office for a Minister for the Union i — 
swear in the name of God 

'T, A. B.. do •- - that I will bear true faith and 

solemnly affirm 

alleEiance to the Constitution of India as by law established, that I will up- 
hold the sovereignty and integrity of India, that I will faithfully and con- 
scientiously discharge my duties as a miaktor for the Union and that I will 
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do right to all manner of people in accordance with Constitution and the law, 
withont fear or favour, affection or illwilL** 

II 

Form of oath of secrecy for a Minister for the Union: — 
swear in the name of God 

•• I, A.B., do— fiiat I will not directly or in- 

solemnly affinn 

indirectly communicate or revesd to any person or persons any matter which 
shall be brought under my consideration or shall become known to me as 
a Minister for the Union except as may be required for the due discharge 
of my duties as such Minister.’* 

III 
A 

Form of oath or affirmation to be made by a candidate for* election to 
Parliament , i • *k 

"I, A.B., having been nominated as a candidaie to fill a seat in the 
Council of State (or the House of the People) 

swear in the name of God , „ • 

do that I w'll bear true faith and allegiance 

to the ConstitSion^f^ SldUas by latv estabUshed and that I will uphold 
the sovereignty and integrity of fndU-” 

B 

Form of oath or affirmation to be made by a member of Parlia- 

'"*”•'1, A.B., having been elected (or nominated) a member ef the Coun- 
cil of States (or the House of the people) 

I »in bear ,ri!el,ith.nd.ll.8U- 

hm to the Coo'htotiooonodiaasby “5™ ‘ 

the sovereignty and integrity of India and that I will faithfully discharge 
the duty upon which 1 am about to enter. 

IV 

Form of oath or affirmation to be be made by th^ Judges of the 

Supreme Court and the Comptroller and auditor-Generai of India . 

“I. A, B. having been appointed Chief Justice (or a Judge) of the Sip- 
reme Court of India (or Comptroller and Auditor-General of India) 

do bear true faith and aUegiance 

to the CoStiStlra'^STndia as by law established, that f 

sovereignty and integrity of India, that * will duly and fait office 

best of my^ ability, knowledge and judgment perform the duties 
without fLr of favour, affection or illwiU and that I will uphold the Consti- 
tution and the laws." 

V ' 

Form of oath of office for a Jfinister for a State; 
swear in the name of God 

•‘I A.B. do ^ 

• solemnly affinn ’ ' ... t j u t 

and allegiance to the Constitution of IndU as by law established, that I- 
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wiU nphold the sovereignty and integrity of India, that I will faithfaily and 

conscientiously discharge my duties as a Minister for the State of 

••• and that 1 will do right to all manner of 

pe^le in accordance with the Constitution and the law without fear -or 
tavour, affection or illwilL" 


Form of oath of secrecy lor a Minister for a State ; 

^ swear in the name of God 

"I, A.B., do (jjat I will not directly or in* 

solemnly alfinn 

V K or rev^ to any person fir persons any matter which 

snail be brought under my consideration or shall become known to me as a 

?"■ 2';'“".' Slat, of except as mavbe 

required for the due discharge of mv duties as such Ministerf 
VU 
A 

the L^^Iatim*ol°a*St'™**'**'* * candidate for election to 

swear in the name of God 

_ , — *" — —that I will bear true faith and allegia* 

. solemnly affirm 

» B 

tureSTstir-^ ** to be made by a member of the Legisla- 

ic,ivrA^,;Wytr"liS3.'lve*1oi“3r“^^ 

swear in the name of God 

■*“ allefi*”™ 

eicS'vSS"' °e'.” that I will opholJ sorer- 

VIU 

Court?™ I" made by the Judges of a High 

"I. A.B.. having been appointed Chief Justice (or a Judge) of the 
Htph rnnr* wt / #1 swear in the name of God 

High Court at (or of) do^ that I will 

. , ... solemnly affirm 

tLf Constitution of India as by Uw estab- 

will dlilv sovereignty and integrity of Ldia, that I 

ment tbe best of my ability, knowledge . and judg- 

'fr or favour,’ affection 

or lUwiU and that I wiU uphold the Constitution and the laws." 
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FOURTH SCHEDULE 

• ’ [ Articles 4 (I) and 80 (2) 3 

Allocation of seats in the Council of States 

To each State or Union territory specified in the first column of 
the following table, there shall be allotted the number of seats specified 
in the second column thereof opposite to that State or that Union territory, 
as the case may be. 

TABLE 


1. 

Andhra Pradesh 




18 

2. 

Assam 




7 

3. 

Bihar 

... 



22 

4. 

Gujarat 




n 

5 

Haryana 




5 

6. 

Kerela 




9 

7. 

Madhya Pradesh 




16 

S. 

Madras 




18 

9. 

Maharashtra 




19 

10, 

Mysore 




12 

u. 

Orissa 




10 

12. 

Punjab 




7 

13. 

Rajasthan 




10 

14. 

Uttar Pradesh 




34 

15. 

West Bengal 




16 

16. 

Jammu and Kashmer 




4 

17. 

Nagaland 




1 

18. 

Delhi 




3 

19. 

Himachal Pradesh 




3 

20. 

Manipur 




1 

21. 

Tripura 



> ... 

1 

22. 

Pondicherry 


... . 


1 


Total 223 

FIFTH SCHEDULE 
[ Article 244 (I) ] 

’ Provisions as to the admiaislration and Control of Scheduled 
Areas and Scheduled Tribes 

PART A 
General 

1. Interpretation. — In Ibis Schedale, unless the context other wise 
requires, the expression ‘State” does not include the State of Assam. 

2. Executive power of a SUte in Scheduled Areas Subject to the 

provisions of this Schedule, the executive power of a State extends to 
the Scheduled Areas therein. 

3. Report by the Governor to President regarding the adminis- 
tration of Scheduled Areas.— The Governor of each State having Sched- 
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tiled Areas therein shall annually, or whenever so required by the Pre- 
sidenf make a report to the President regarding the administration of 
the Scheduled Areas in that State and the eircutive power of the Union 
shall extend to the giving of directions to the State as to the admiaistra* 
ticn of the said areas. 

PART B 


ADJIINISTBATIOS and CCKISOL OF SCHEDOLEO ArEAS AND 
SCHEDDLED TRIBES 


4. Tribes Advisory Council. — (1) There shall be established in 
each State having Scheduled Areas therein and, if the Presideht so 
directs, also in any State having Scheduled Tribes but not Scheduled 
Areas therein, a Tribes Advisory Council consisting of not more than 
twenty members of whom, as nearly as may be, tbree*'ourths shall be 
the representatives of the Scheduled Tribes in the Legislative Assembly 
of the State ; ’ 

Provided that if the number of representatives of the Scheduled 
Tribes in the Legislative Assembly of (be State is less than the number 
of seats in the Tribe Advisory Council to be filled by sucb representatives 
the remaining seats shall be filled by other members of those tribes, 

[2] It shall be the duty of the Tubes Advisory Council to advise on 
sucb matters pertaining to the welfare and advancement of the Scheduled 
Tribes in the State as may be referred to them by Govemcr. 

(3) The Governor may make rules prescribing or regulating, as the 
case may be,— 

(a) the number of members of the Council, the mode of their 
appointment ' and the appointment of the Chairman of the Coun- 
cil and of the officers and servants thereof; 

(b) the conduct of its meetings and its procedure in general ; 
and 

(c) all other incidental matters. 

5. Law applicable to Scheduled Areas.— (I) Kotwithstanding any- 
th'Ug in this Constitution, the Governor may by public notification 
direct that any particular Act 'of Parliament or of the Legislature of the 
State shall not apply to a Scheduled Area or any part thereof in the 
Slate cr stall apply to a Sch'dnled Area or any part thereof in the State 
subject to such exceptions aud modifications as he may be specified in the 
notification and any direction given under this sub-paragraph may be given 
so as to have retrospective eSect. 


2. The Governor may make regulations 'for the peace and good 
Kovemment of any area in a Stale which is for the time beine a Scheduled 
Area. ** 

In particular and without prejudice to the generality of the foregoing 
penrer, such regulations may — 

(a) prohibit or restnet the transfer of land by or among members 
of the Scheduled Tribes in sneharea; 

(1) reflate the allotment of land to members of the Scheduled 
Tnbes m such area; 

(e) regulate the canying on of bu^ess as money lender by pAsons 

^Mend money to members of the Scheduled Tribes in such 
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3. In making any such legolaticn as i« referred to in sub-paragraph, 
the Governor may repeal or amend any Act of Parliament or of the 
Legislature of the State or any existing law which is for the time being 
applicable to the area in question. 

4. All regulations made under this paragraph shall be submitted 
forthwith to the President and, until assented to by him, shall have 
no effect. 

5. No regulation shall be made under this paragraph unless the 
Governor making the regulation has. in the case where ^ere is a Tribes 
Adviscrj Council for the State, consulted such Council. 

PART C 

SCHEDOLED A REAS 

P- Scheduled Areas — (f) In this Constitution, the expression 
“Scheduled Area" means such areas as the President may by order declare 
to be Scheduled Areas. 

2. The President may at any time by order — 

(a) direct that the whole or any spedfied part of a Scheduled 
Area shall cease to be a Scheduled Area ora part of such an 
area ; 

(b) alter, but only by way of rectification of boundaries, any 
Scheduled Area ; 

(e) on any alteration of the boundaries of a State or on the 
admission into the Union or the establishment of a new State, 
declare any territory not previously incloded in any State to 
be, or to form part of, a ^edoled Area ; 
and any such order may ccntain such incidental and consequential provi- 
sions as appear to the President to be necessary and proper, but save as 
aforesaid, the order made under sub-paragraph ( 1 ) of this paragraph shall 
not be varied by any subsequent order. 

PART D 

ASaSlDUEKT OF THE SCHEDULE 

7. Amendment of the Schedule.— (I) Pexliament may from time to 
time by law amend by way of addition, variation or repeal any of the provi- 
sions of this Schedule and, when the Sdiednle is so amended, any reference 
to this Schedule in this Constitutioa shall be construed as a reference to such 
Schedule as so amended. 

(2) No such law as is mentioned in sub-paragraph (1) of this paragraph 
shall be deemed to be an amendmeot of this COTstitution for the purposes of 
article 35S ‘ 

SIXTH SCHEDULE 
[Articles 244 (2) and 275 (!}] 

Provisions as to (he [Administration of TVibal Area in Assam 

1. Autonomous districts and autonomous regions. — (1) Subject to 
the provisions of this paragraph, the tribal arras in each item of Pait A of 
the table appended to paragraph 20 of this Schedule shall be an autonomous 
district. 

(2) If there are diff«ent Scheduled Tribes «n an autonomous district, 
the (^vemor may, by public notification, divide the area or areas inhabited 
by them into autonomous regions. 
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(3) Goveroor may, by public notification,-- 

(a) include any area in Fait A of the said table, 

(b) exclude any area trom Part A pf said table, 

(c) create new autonomous district, 

(d) increase the area oi any autonomous district, 

(ej diminish the area of any autonomous district. 

uniie two or more autonomous districts or parts thereof so as 
to form one autonomous district, 

(g} define the boundaries of any autonomous district. 

provided that no order shall be made by the Governor under the clause 
(c). (d). {*1 (0 sub-paragraph except after consideration of the 

report of a Commission appointed under sub-paragraph (1) ol paragraph 14 
of this Schedule. 

2. Constitution of District Co\u.ciU and Regional Councils.-^ 
There shall be a District Council for each autonomous district consistirg 
not more than twenty four members, of whom not Jess then ihxee-loiths 
shall be elected on the basis of adult suffrage. 

(3) There shall be a separate Regional Council for each area constituted 
on autonomous region under sub-par^raph (2) of paragraph 1 of this 
Schedule. 

(3) Each District Council and each Regional Council shall be a body 
corporate by the name respectively of "the District Council of [na<M oj 
iisificl)" and the Regional Council of {natm of region)” shall have perpetual 
succession and a common seal and shall by the said name sue and be sued. 

(4) Subject to the provisions of this Schedule, the administra’ion of 
an autonomous district shall, in so far as it is not vested under this Schedule 
in any Regional Council within such district, be vested in th» District Coun- 
cil for such district and the administration of an atonomous region shall be 
vested in Regional Council for such region, 

(5) In an autonomous district vrUh R^onal Councils. th» District Coun- 
eil tiiall have only such powers with respect to the area under the authority 
ol the Regional Council as may be delegated to it by the Regional Council 
in addition to the powers conferred on it by this Schedule with respect to 
such areas, 

(61 The Governor shall make rules for the first constitution of District 
Councils and Regional Coucils in consnltation with the existing tribal Council 
or other representative tribal organisations witthin the autonomous districts 
or regions concerned, and such rules shall provide for — 

(a) the composition of the District Councils and Regional Councils 

and the allocation of seats therein; 

(b) the delimitation of territorial constituencies for the purposes 

of elections to those Councils. 

(c) the quiificatioos for voting at such elections and the prepration 
of electorals rolls therefore ; 

(d) the qualifications for being elected at such elections as members 
of such Councils ; 

(e) the term of office of members of such Councils ; 
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(f) any other matter relating to or connected with elections or 
nominations to such Conned ; 

(g) the procedure and the conduct of business in the District and 
Regional Councils. 

(h) the appointment of officers and staff of the District and Regional 
Councils. 

(7) The District or the Regional Council may after its first constitution . 
make rules with regard to the matters specified in sub-paragraph (6) of this 
paragraph and may also make rules regulating— 

(a) the formation of subordinate local Councils or Boards and their 
procedure and the counduct of their business ; and 

(b) generally all matters relating to the transaction of business 
pertaining to the administration of the district or region, as the 
case may be : 

Provided that untill rules are made by the District or the Regional 
Council under this sub-paragraph the rules made by the Governor under 
sub-paragraph (6^ of this paragraph shall have effect in respect oS elections 
to, the officers and staff of, and the procedure and the conduct of business 
in, each such. Council : 

Provided further that the Deputy Commissianer or the -Sub-Divisional 
Officer, as the case may be, of the North Cachar and Mikir Hilts shall be the 
Chairman ea officio of the District Council in respect of the territories includ- 
ed in items 5 and 6 respectively of part A of the table appended to paragra- 
ph 20 of this Schedule and shall have power for a period of six years after 
the first constitution of the District Council, subject to the control of the 
Governor, to annul or modify any resolution or decision of the District 
Council or to issue such instructions to the District Council, as be may consi- 
der appropaiate, and the District Councul shall comply with every such 
instruction issued. 

3. Power of the District Council and Regional Council to make 
laws. — 11) The Regional Council lor an autononmous region in 
respect of all areas with in such region and the District Council for an aut- 
onomous district in respect of all areas within the district except those which 
are under the authority of Regional Councils, if any, within the district shall 
have power to make laws with respect to — 

(a) the allotment, occupation or use, or the setting apart, of land, 
other than any land which is a reserved forest, for the purposes 
of agriculture or grazing or for residential or other non-agricul- 
tural purposes or for any other purpose likely to promote the 
interests of the inhabitants of any village or town : 

Provided that nothing in such laws shaU prevent the compulsory acquisi- 
tion of any land, whether occupied or unoccupied, |for public purjwses by the 
Government of Assam in accordance with the faw for the time being in force 
authorising such acquisition ; 

■ (b) the management of any forest not being a reserved forest ; 

(c) the use of any canal or water-course for the purpose of agricul- 
ture ; 

(d) the regulation of the practice of jhinm or other forms of shifting 
cultivation ; 

(e) the establishment of village or town committees or councils and 
their powers 
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(1) any other matter relating to village or town administration, 
including village or town police and public health and sanitation ; 

(g) the appointment or succession of Chiefs or Headmen ; 

(h) the inheritance of property ; 

(i) marriage ; 

j) social customs. . 

(21 In this paragraph, a '’reserved forest” means any area which is a 

resrved forest under the Assam Forest Regulation, IS91, or under any other 

law for the time being in force in the area in question. 

(3) All laws made under this paragraph shall be submitted forthwith 
to the Governor and, until assented to by him, shall have no effect. 

Administration of justice in autonomous districts and autonomous 
regions.— (1) The Regional Council for an autonomous region in respect of 
areas within such region and the District Council for an aulonomous district 
inrcsepect of areas with in the district other than those which are under the 
authority of the Regional Councils, if any, within the district may constitute 
village councils or courts for the trial of suits and cases between the parties 
all of whom belong to Scheduled Tribes within such areas, other than suits 
and cases of which the provisions of sub-paragraph (1) of paragraph 5 of this 
Schedule apply, to the exclusion of any court in the State, and may appoint 
suitable persons to be members of such vill^e councils or presiding ''fficers 
of such pourts, and may also appoint such officer as may be necessary for the 
administration of the law made under paragraph 3 of this Schedule. 

(2) Notwithstanding anythiog m this Constitution, the Regional 
Council for an autonomous region or any court constituted in that behalf by 
the Regional Council or if in respect ol any area within an autonomous 
distict there is no Regional Council, the District Council for such district, or 
any court constituted in that behalf by the District Council, shall exercise 
the powers of a court of appeal in respect of all suits and cases triable by a 
village council or court constituted under sub-paragraph ( 1 ) of tiiis para- 
graph within such region or area as the case may be other than those to 
which the provisions of sub-paragraph (I) of paragraph 5 of this Schedule 
apply, and no other court except the High court and the Supreme Court shall 
have iuiisdiction over such suits or cases. ' 


(3) The High Court of Assam shall have and exercise such Jurisdiction 
over the suits and cases to which the provisions of sub-paragraph (2) of this 
paragraph apply as the Governor may from time to time by order specify. 

(1) A Regional Council or District Council, as the case may be, may 
with the previous approval of the Governor make rules regulating— 

(a) the constitution of village councils and courts and the powers to 
be exercised by them under this paragraph ; 

(b) the procedure to be followed by village councils or courts in the 

trial oi Slits, and cteefs sub-paragraph D’l oi this para- 
graph ; o 1- V ; K 

(c) the procedure to be followed by the Regional or District Council 

or any court constituted by such Council in appeals and other 
proceedings under sub-paragraph (2) of this paragraph i 
comts”- *** decisions and orders of such Council and 

*°*’*^® carrying out of the provisions 
of sub-pars graphs ( .) and pj of this paragraph. 
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5. Conferment of powers L Oder the Code of Civil Procedure, 1908 
and the Code of Criminal Procedure, 1898, on the Regional and District 
Councils and or certain courts and officers for the trial of certain suits 
cases and offences. — (1) The Governor may, for ihe trial of suits or cases 
arising out of any Jaw in force in any autonomous district orregion being 
a law specified in that behalf by the Governor, or for the trial of offences 
punishable with death, transportation for life, or imprisonment for a term of 
not less than five years under the Indian Penal Cods or under any other law 
for the time being applicable to sach district or region, confer on the 
District Council or the Regional Council having authority over such district 
or region, or on courts constituted by suo » O strict Council or on any officer 
appointed in that behalf by the Governor, such powers under the Code of 
Civil Procedure, 1908, or. as the case may be, the Code of Crimina' Proced- 
ure, IS9S, as he deems appropriate, and thereupon the said Council, Court 
or officer shall try the suits, cases or offences in exercise of the power so 
conferred. 

(2) The Governor, may withdraw or modify any of the powers conferr- 
ed on a District Council, Regional Council, court or officer under sub-para- 
graph (I) of this paragraph. 

(3) Save aa expressly provided in this paragraph, the Code of Civil 
Procedure, 1908, and the Code of Criminal Procedure, 1898, shall not apply 
to the tri^ of any suits, cases or offences in an autonomous district or in 
any autoooaious region to which (be provisions of this paragraph apply. 

6. Powers of the District Council to establish primary schools, 
ete.~Tbe District Council for an autonomous district may establish const- 
ruct, or manage primary schools, dispensaries, markets, cattle pounds, ferries 
fisheries, roads and waterways in the district and, in particular, may prescri- 
be the language and the manner in which primary education ^all be impar- 
ted in the primary school in the district. 

7. District and RegiousI Funds.— (1) There shall be constitued for 
each autonomous district, a District Fund and for each autonomous legion, 
a Regional Fund to which shall be credited all moneys received respectively 
by the District Council for that district and the Regional Council for that 
region in the courts of the administration of such district or region, as the 
case may be, in accordance with the provisions of this Constitution. 

(2) Subject to the approval o( the Governor, rules may be made by the 
District Council and by the Regional Council for the management of the 
District Fuad or.as the case may be the R<*gional Fund, and the rules so 
made may prescribe the procedure to be followed in respect of payment of 
money into the said Fund, the withdrawal of moneys therefrom, the custody 
of moneys therein and any other matter connected with or ancillary to the 
mattersa foreside. 

S. Powers to assess and collect land revenue and to impose taxes.— 

(1) The Regional Council for an autonomous region in respect of all 
lands within such region and the District 0>uaci] for an autonomous district 
in respect of all lands within (be district except those which are in the areas 
under the authority of Regional Councils, if any. within the district, shall 
have the power to assess and collect revenue in respect of such lands in 
accordance with the principles for the time being followed by the Govern- 
ment of Assam in assessing lands for the purpose of land revenue in the State 
of .Assam generally 
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(2) The JJegionaJ Council for an aulonomous region in respect of ar«a9 
within such region and the District Council for an autonomous district in 
respect of all areas in the district except those which are under the autho- 
rity of Regional Council, if any within the district, shati have power to levy 
and collect taxes on lands and buddings, aod tolls on person resident within 
such areas. 

(3) The District Council for an autonomous district shall have the 
power to levy and ccllect all or any of the following taxes within such district 
that is to say - 

(a) taxes on professions, trades, callings and employments; 

(b) taxes on animals, vehicles and boats; 

(c) taxes on the entry of goods into a market for sale therein, 

and tools on passengers and goods carried in f'rrirs; and 

(d) taxes lor the maintenance of schools, dispensaries or roads, 

(4) A Regional Council or District Council, as the case may be. may 
make regulation to provide /onhclew and collection of any of the taxes 
specified in sub-paragraph ^2) and (3) of this paragraph. 

9. Licences or {eases for ihe purpose of prospecting far, or exitiC* 
tlon of, minerals.— (1) huch sSare of the royalties accruing eacJi >car 
from licences or leases lor the puipose of prospecting for, or the extration 
of, minerals granted by the Government of Assam in respect of any area 
within an autonomous district as may be agreed upon between the Govern- 
rnent of Assam and the District Council of such district shall be made over 
to that District Council. 

(2) If any dispute arises as to the share o/ such royalties to be made 
over to a District Council, it shall be referred to the Governor for determi- 
nation and the amount determined by the Coveinor in his discretion shall 
be deemed to be the amount payhie under sub-paregraph (I) of this para- 
graph to the District Council and the decision of the Governor shall be 
final. 

10. Power of District Council to make regulations for the control 
of money-boding and tr«ding by non tribaU. — (i) The District Council 
of an aulonomous district may make regulations for the regulation and 
control of money-lending or trading within the district by persons other 
than Scheduled 1 iibes resident in the district 


(2) In partirular and without prejudice to the generality of the fore- 
going power, such regulations may — 

(a) prescribe t at no one except the holder of a licence issued in 

that behalf shall carry on the business of money-lending; 

(b) piescribe Die rnaximum rate of interest which may be charged 

or be recovered by a money-lender; 

(c) provide for the maintenance of accounts by money-lenders and 

ibr tfte inipecfibo of suefi accounts by officers appointed in 
that behalf by the District Council; 

(d) presenh- that no person who is not a member of the Schedul- 

ed Tribes resident in the district shall carry on wholesale or 
rcta 1 business in any commodity except under a licence issu- 
ed in that behalf by the District Council. 

Provided that no reguUtions may be made under this paragraph unless 
they are by passed by a majority of not less than three-fourths of the total 
membership of the Diunct Council. 
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Provided further that it ^all not be competent under any such regu'a- 
tions to refuse the grant of a licence to a money-lender to ajtrader who has 
been carrying on business within the district since before the time of the 
Qialcing of su^ reguiations. 

(3) All regulations made nnder this paragraph shall be submitted forth- 
with to the Governor and. until assented to by him, shall have no effect. 

11. Publication of laws, rules and regulations made under the 
Schedule. — All laws, rules and regulations m^e under this Schedule by a 
District Council or a Regional Council shall be published forthwith in the 
official Gazette of the State and shall on such publication have the force of 
law. 


12. Application of Acts of Parliament and of the Legislature of 
the State to autonomous districts and autonomuos regions.— (I) Not- 
withstanding anything in this Constitution — 

(a) no Act oi the Legislature of the State in respect of any of the 

matters specified m paragraph of this Schedul* as matters 
with respect to which a District Council ora Regional Cou- 
ncil may make laws, and no Act of the Legislature of 
the State prohibiting or restricting the consumption of any 
noa-distilI;d alcoholic liquor shall apply to any autonomous 
district or autonomous region unless in either case the Dist- 
rict Council for such district or having jurisdiction over such 
region by public notification so directs, and the District 
Council in giving such direction with respect to any Act may 
direct that the Act shall in its application to such district or 
region or any part thereof have effect subject to such excep- 
tion or modifications as it thinks fit. 

(b) the Governor may. by public notification, direct that any Act 

of Parliaoient or of the Legi<Uture of the Ssate to which the 
provisions of clause (a) of this sub-paragraph do not apply 
shall not apply to an autonomous district or an autonomous 
region, or shall apply to such district or region or any part 
thereof subject to such exceptions or modifications as be may 
specify in the notifications. 

(2) Any direction given under sub-paragraph (1) of this f aragraph may 
be given so as to have retrospective effect. 

13. Estimated receipts and expenditure pertaining to antonomous ^ 
districts to be shown separately in the annual financial statement.— 
The estimated receipts and expenditure pertaining to an autonomous district 
which are to be credited to, or is to be made from, the Coo^lidated Fund 
of the State of Assam shall be first placed before the District Council for 
discussion and then after such discussion be sho^vn separately in the annual 
financial statement of the Slate to be laid before the Leghhtare al the 
State under article 202. 

14. Appointment of Commission to inquire into and report on the 
administration of autonmous districts and autonomous regions. — 

The Governor may at any time appoint a Commission to examine and report 
on any matter specified by him rrlating to the administratton of the autono- 
us districts and autonomous regtoa in fire State, including matteres sperfied 
.m clauses (c), (dj. (e) and (/) of sub-paragraph (3) of paragraph i of this 
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Schedule, or may appoint a Coniniissi'*n to inquife into and repoit from time 
to time on the administration of autonomous districts and autonomous re-» 
gions in the Stale generally and in particular on — 

(a) the piovision of rducational and medical facilities and commu- 

nications in such districts and regions ; » / rll 

(b) the need lor any newer special legislation in respect ot suen 

district and regions , and . 

(c) the administration of the lav»s, rules and regulations made oy 

the district and regional Councils ; 
and define the procedure to be followed by such Commission. 

12) The repoit of every such Commission with the reccmmpndations of 
the Governor with respect thereto sliall be laid bclore the Legislature o 
the State by the Minister concerned together with an explanatory memo- 
randum regarding the action proposed tobetahen thereon by the Govern- 
ment of Assam. 

(3) In allocating the business of the Government of the State among 
his Ministers the Governor may place one of his Ministers specially in char- 
ge of the welfare of the autoncinous districts and autonomous regions 
in the State. 

IS. Annulment or sutpeosion of acts and resolutions of District aud 
Regional Councils.— (]) if at any time the Governor is satisfied that an act 
or resolution of a District or a Regional Council is likely to endanger the safe- 
ty of India, he may annul or suspend such actor resolution and take such 
steps as be may consider necessary (iiicluding the suspension of the Council 
and the assumption to himself of all or any of the powers vested in or exer- 
cisable by the Couricill to prevent the commission or continuance of such 
act, or the giving of effect to such resolution. 

(2) Any older made by fhe Governor under sub-paragraph ( 1) of this 
paragraph together with the reasons therefore shall be laid before the 
Legislature of the State, as soon as possible and the order shall, unless revo- 
ked by tho Legislature of the State, continue in force for a period of twelve 
months from the date on which it was so made ; 

Provided that if and so often as a resolution approving the continuan- 
ce in force of such order is passed by the Legislature of the State, the order 
shall unless cancelled by the G >vernor continue in force for a further period 
of twelve months from the date on which under this paragraph it would 
otherwise have ceased to operate. 

16. Dissolution of a District or a Regional CouucU.— The Governor 
may on the recommendation of a Commission appointed under paragraph J 4 
of this Schedule bv public notification order the dissolution of a district or 
a Regional Council and— 

(a) direct that a fresh general election shall be held immediately 

for the reconstitution of the Council, or ' 

(b) subject to the previous approval of the Legislature of the 

Stale assume the administtation of the area under the autho- 
.rity of such Council himself or place the administration of 
such area under the Commission appointed under the said 
paragraph or any other body considered suitable by him for 
• a period not exceeding twelve months : 

Provided that when an order under clause {a) of this paragraph has been 
made, the Governor may take ihe action referred to in clause (b) of this 
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paragraph with regard to the administrAtion of the area iii questloQ pen- 
ding the reconstitution of the Cound) on fiesh general election ; 

Provided further that no action shall be taken Under clause (b) of this 
paragraph without giving the District or the Regional CourcP, as the 
case may, an opportunity o! placing its views before the Legislature ol the 
State. 

17. Exclusion nf areas from autonomous districts in forming con- 
stltuencies in such districts. —For the purposes of election to the Legist 
lative A<^seinbly of Assam, the Governor may by order declare that any 
area within an autonomous district shall not form part of any constituency 
to fill a seat or seats in the Assembly reserved for any such district but 
shall form part of a constituency to fill a seat or seats in the Assembly not 
so reserved to be specified in the order. 

18. Application of the provisions of this Schedule to areas speci- 
fied in Part B of the table appended to paragraph 20, — (1) The Governor 
may — 

(a) subject to the prevlou*’ approval of the President, by public 
notificaiion. apply all or any of the foregoing provisions of 
this Schedule to any tribal area specified in Part B of the 
table appended to paragraph 20 of this Schedule oraoypartof 
such area and thereupon such area or part shall be administered 
in accordance with such provisions, and 

(b) with like approval, by public notification, exclude from the 

said table any trib <1 area specified in Part B of that table or 
any put of such area. \ 

(2) Until a'notiPcation is issued under sub-paragraph (1) of this 
paragraph in respect of any tribal area specified in Part B of the said 

' table or any part of such area, the administration of such area or part 
of such rea, the administration of such area or part thereof, as the case 
may be, shall be carried on by the President through the GoVernor_ of 
Assam as his agent and the provisions of article 210 shall apoly thereto 
as if such area or part thereof were a Union territory specified in that 
article. 

(3) In the discharge of h’s function under sub-paragraph (2) of this 
paragraph as the agent of the President the Governor shall act in his 
discretion. 
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repeal or amend any Act of Parliament or of the Legislature 
of the State or any existing law which is for the time being 
appliable to such area. 

(2) Any direction given by the Governor under clause (a) of sub- 
paragraph (1) of this paragraph may be given so as to have retrospective 

(3) All regulations made under clau-e (6) of sub-paragraph .(1) of 
this paragraph ^hall be submilttd fuithwitii to the President and, until 
assented to by him. shall have no effect. 

20. Tribal areas. — (1) The areas specified in Parts A and B of the 
table below shall be the tribal areas within the State of Assam. 

(2) The United Khasi-Jaintia Hills District shall comprise the 
territories which before the commencement of this Constitution were known 
as the Khasi States and the Kbasi and Jaintii Hills District, excluding any 
areas for the time being comprised, within the cantonment and municipality 
of Shillong but including so much of the area comprised within the munici- 
pality of &illong as formed part of the Kbasi State of Jfyliem : 

Provided that for the purposes of clauses {e) and (f) of sub parity 
graph (1) of paragraph 3, paragraph 4, paragraph 3, paragraph 6, 
sub-paragraph (2). clauses (a), (6) and {d) of sub-paragraph (3) and sub- 
paragraph (4) of paragraph 8, and clause (d) of sub-paragraph (2) m 
paragraph 10 of this Schedule, no part of the area comprised within the 
municipality of Shillong shall be deemed to be within the District. 

(2A) The Mizo Distrist shall comprise the area which at the commen- 
cement of this Constitution was known as the Lushaj Hills District. 

S Any reference in the table below to any district (other than the 
XChasi'Jaintia Hills District and the Mizo District < r administrative 
area shall be construed as a reference to that district or area at the 
commencement oi this Constitution : 

Provided that the tribal areas specified in Part B of the table below shall 
not include any such areas in the plains as may, with the previous approval of 
the President, be notified by the Governor of Assam m that behalf. 

Table 
Peat A 

1. The United Kbas*'-Jajntia Hills Dist'-ict. 

2. The Garo Hills District. 

3. The ilizo District. 

5. The North Cachar Hills, 

6. The Mikir Hills. 


1. North East Frontier Tract including Baliparr Frontier Tract, 
Tirap Frontier Tract, Abor Hills District and ilisimi Hills District. 

21. Amendment of the Schedule.— (1) Parliament may from time 
to time by law amend by way of addition, variation or repeal any of the 
provisions of this Schedule and, wboi the Schedule is so amended, any refe- 
rence to this Schedule In this Constitution shall be construed as a reference 
•to such Schedule as so amended. 

'* mentioned in sub-paragraph (It of this para- 
graph shall be deemed to be an amendment of this Constitution - for the 
purposes of article 368.i , « „ . 
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SEVENTH SCHEDULE 
- ARTICLE 246 

List I— Uoioa List 

1. Defence of India and every part thereof including preparation for 
defence and atl such acts as may be conducive in times of war to its pro- 
secution and after its termination to effective demobilisation. 

2. Kava), military and airforce : any other aimed forces of the 
Union. 

3. Delimitation of cantonment areas, local self-government in such 
areas, the constitution and powers within such areas of cantonment authori- 
ties and the regulation of house accommodation (including the control of 
rents) in such areas. 

4. Naval, military and air force works. 

5. Arms, fireams, ammunition and expbsives. 

6. Atomic energy and mineral resources necessary for its production: 

7. Industries declared by Parliament by law to be necessary for the 
purpose of defence or for the prosecution of war. 

8. Central Bureau of Intelligence and Investigation. 

9. Preventive detention for reasons conrrected with Defence, Foreign 
Affairs, or the security of India ; persons subjected to such detention. 

10. Foreign affairs ; all matters which bring the Union into relation 
with any foreign country. 

11. Diplomatic, consular and trade representation. 

12. United Nations Organisalioit. ' 

13. Participation in international conferences, associations and ' other 
bodies and implementing of decisions made thereat. 

14. Entering into treaties and agreements with foreign countries end 

implementing of treaties, agreements and conventions with foreign coun- 
tries. < 

15. War and peace. 

16. Foreign jurisdiction, 

17. Citizenship, naturalisation and aliens. ' 

13, Extradition. 

19. Admission into, and emigration and expulsion from, India : pass- 
port and visas: 

20. Pilgrimages to places outside India. 

21. Piracies and crimes committed on the high seas or in the air ; 
offenres against the Jaw of nations committed on land or the high seas 
or in the air. 

22. Railways. 

23. Highways declared by or under law made by Parliament to be 
national highways. 

24. Shipping and navigation on inland waterways, declared by P^ 
liament by law to be nation^ waterways, as regards mechanically propelled 
vessels ; the rule of the road on such waterways. 



696 


CoNSTlTOnoM OF InD^A 


23. Maritime shipping and navigation, including shipping any navi- 
gation on tidal waters ; provision oi education and training for the mercan- 
tile marine and regulation of such education and training provided by State 
and other agencies. 

26. Lighthouses, including lightships, beacons and other provision for 

the safety of shipping and aircraft. ' 

27. Ports declared by or under law njade by Parliament or existing 
law to be major port, including their delimitation, and the constitution and 
powers of port authorities therein. 

28. Port quarantine, including hospitals connected therewith sea- 
men's and marine hospitals. 

29. .Airways : aircraft and air navigation ; provision of a.ecod''omes ; 
regulation and organisation of air traffic and of aerodromes ; provision for 
aeronautical education and training and r^ulation of such fducatto" ond 
training provided by States and other agencies, 

30. Carriage of passengers and goods by Railway, sea or air, or by 
national waterways in mechanically propelled vessels. 

31. Posts and telegraphs ; telephones, wireless, broadcasting and 
other like forms of communication. 

32. Property of the Union and the revenue therefrom, but as regards 
property situated in the State subject to legislation by the State, save in so 
far as Parliament by law otherwise provides. 

34. Courts of wards (or the estates of Rulers of Indian States. 

35. Public debt of the Union. 

36. Currency, coinage and legal tender ; foreign exchange. 

37. Foreign loans, 

38. Reserve Bank of India. 

39. Post Office Savings Bank. 

40. Lotteries organised by the Government of India or the Govtrn- 
ment of a State. 

41. Trade and commerce with foreign countries ; import and e.vporl 
across customs frontiers ; definition of customs froniiers. 

42. Jnter-State trade and commerce. 

43. Incorporation, regulation aud winding up of trading coiporations 
including banking, insurance and financial corporations but not including 
co-operative societies. 

44. Incorporation, regulation and winding up of corporations whether 
trading or not, with objects not confined to one State, but not inclu- 
ding universities. 

45 .. Banking. 

46. 'Bills of exchange, cheques, promissory notes and other like in- 
struments. 

47. Insurance. 

^ 48. Stock exchanges and futures maiLets. 

49. Patents, inventions and designs; copyright- trade-marks and mer- 
chandise marks. 


50. Establishment of standards of weight and measure. 

51. Establishment of standards of quality goods to be exported out of 
India or transported from one State to another. 


52 Industries, the control 
liaraent by law to be expendient 


of which bv the Union in 
in the public interest. 


declared by Par- 
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_ R^olation and development of oil fip?/?- • • 

petroleum and petroleum products- other IicmiS„^^ mineral oil resources; 
P«l.an.«. by be da„gera!^irSiX?b“ '>>■ 

.Wch^J'^t?rorLd'Sel« .o 

00. Kegulation and development of inter-StatP j ■ n 

to the extent to which such rwulation and dpvpf«^,^ 

of the Union is declared by PaSnent by law ro bf ^ 

interest ‘uncm oy law to be expedient in the puDl.c 

57. Fishing and fisheries beyond territorial watere. 
rp^,i*- ^““^^‘^ture, supply and distnbmion of salt' hv Hn- 
regulation and control of manufarlure, snpply and dKfrTs\° “ ^encics; 
other agencies. w y ana distribution of salt by 

M. Caltivalion, and sale ot aapon, „f „ 

OT. ^ctinnisgofcinematogarphftoatoreahibfUOT ' 

61. Industnal disputes concerning Union employees. 

Victoria Ifemonal and the Indian War Memorial aSd^ J the 

tion financ^ by the Government of India wholly m ia^L ? “®***“‘ 
Parliament by law to be an institutioa of nation^ declared by 

63. fhe institutions known at the commencempm .u- 
M the Benares Hindu University, the Aligarh ilusKm m 
pemiUaive«ity, and any other institutwIdecW bvP^'r"‘‘^ 

to be an institution of national impottance. V Parliament by law 

64. Institutions for scientific or technical Prt„.,«- 
Government of India wholly or in part Md ^eclS^K 

to be institutions of national importance. ared by Parliament by Jaw 

65. Union agencies and institutions for— 

(a) professional, vocational or techniVai • 

training of police ofiBcers; or training, including the 

{b| the promotion of special 'studies or research- nr 
(c) scientific or technical assistance in ih 

tion of crime. a“«t«!ce m the investigation or detec- 

65. Co-ordination and determination of standarrte • • .• • 

higher education or research and scientific and teSiSn^iH^r^ 

67. Ancient and historical monumeuts and recorctc fir,^ 
sites and remains, delared by nnderlaw made by 

al importance. * i^aruament to be of nation. 

63. The serveyof India, the G-oIoirical Re.*.. • . .. 

Anthropological Surrey of India; Melerol^icalorfaSM S/"" 

69. Census. 

ComS^ion?‘“ nhioo Pobiio Service ' 

ment’ilndtTo"ofo?,l^“'<5n»Sied^S^^^^^^^ Xy the Govern: 
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'i2. Elections to Parliament, to the Legislatures of States and to the 
offices cf President and Vice-President; the Election Commission. 

73. Salaries and allowances of members of Parliament, theChairmau 
and Deputy Chairman of the Council of States and the Speaker and Deputy 
Speaker of the House of the People. 

74. Powers, privileges and immunities o/ each House of Parliament 
and of the members and the committees of each House; enforcement of 
attendance of persons for giving evidence or producing documents before 
committees of Parliament or commissions appointed by Parliament. 

75. Emoluments, allowances, privileges, and rights in respect of 
leave of absence, of the President and Governors; salaries and allowances 
of the Ministers for the Union; the salaries, allowances, and rights in 
respect of leave of absence and other conditions of service of the Comp' 
troller and Auditor-General. 

76. Audit of the accounts of the Union and of the States. 

77. Constitution, organisation, jurisdiction and powers of the 
Supreme Court (includinc contempt of such Court), and the fees taken 
therein; persons entitled to practise before the Supreme Court. 

78. Constitution and organisation (including vacations) of the High 
Courts except provisions as to officers and servants of High Courts; persons 
entitled to practise before the High Courts. 

79. Extension of the }uri«diclion of a High Court to, and exclusion of 
the jurisdiction of a High Court from, any Union territory. 

80. Extension of the powers and jurisdiction of members of a police 
force belonging to anv State to any area outside that State, but not so as 
to enable the police of one State to exercise powers and jurisdiction in any 
area outside that State without the consent of the Govemm'nt of the State 
in which such area is situated; extension of the powers and jurisdiction of 
members of a police force belonging to any State to railway areas outside 
that State. 


81. Inter-State migration; inter-State quarantine. 

82. Taxes on income other than agricultural income. 

S3. Duties of customs including export duties. 

84. Duties of excise on tobacoo and other goods manufactured or 
produced in India except — 

(a) alcoholic liquors for human consumption ; 

(b) opium, Indian hemp and other narcotic drugs and norcotics, 
but including medicinal and toilet preparations containing alcohol or any 
substance included in sub-paragraph (6) of this entry. 

85. Corporation tax. 


86. Taxes on the capital value of the assets, exclusive of agricultoral 
land, of individuals and com antes; taxes cn the capital of companies. 

87. Estate duty in respect of property other than agricultural land. 

88. Duties in respect of succession to properly other than agriculture 
land. 


89. Terminal taxes on goods or passengers, carried by railwav, sea or 

air; taxes on railway fares and freights. 

90. Taxes other than stamp dntiu on transactions in stock exchanges 
and futures markets. 
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91. Rates of stamp duty io respect of bills of exchange, cheques, 
promisscry notes, bills of lading, letiets of credit, policies of insurance, 
transfer of shares, debentures, proxies and receipts. 

92. Taxes on the sale or purchase of newspapers and on advertise* 
ments published therein. 

92A. Taxes on the sale or purchase of goods other than newspapers, 
where such sale or purchase takes place in the course of inter-State trade or 
commerce. 

93. Offences against laws with respect to any of the matters in this 

List. 

94. Inquiries, surveys and statisti*^ for the purpose of any of the 
matters in this List. 

95. Jurisdiction and powers of all courts, except the Supreme Court, 
with respect to any of the matters in this List; admiralty jurisdiction. 

96. Fees in respect of any of the matters in this List, but not 
including fees taken io any Court. 

97. Any other matter not enumerated in List ^1 or Visl 111 includ'mg 
any tax not mentioned in either of those Lists. 

List n— State List 

1. Public order (but not inctuding the use of naval, military oi air 
forces or any other armed forces of the Union in aid of the fivil power}. 

2. Police, including railway and village police. 

3. Administration of justice; constitution ^od organisation of all 
courts, except the Supreme Court and the High Court; officers and servants 
of the High Court; procedure in rent and revenue courts; fees taken to all 
courts except the Supreme Court. 

4. Prisons, lefonnatotiea, Bxstal mstitutioPS and other institutions 
of a like nature, and persons detained therein; anangements with other 
States for the use of prisons and other institution?. 

5. Local govemmeot, that is to say, the constitution and powers of 
municipal corporations, improvement trusts, district boards, mining 
settlement authorities and other local authorities for the purpose of local 
self-government of village adnunistratiou. 

6. Public health and sanitatioa, hospitals and dispensaries. 

7. Pilgrimages, other than pilgrimages to places outside India. 

8. Intoxicating liquors, that is to say. the production, manufacture, 
possession, transport, purchase and sale of intoxicating liquors. 

9. Relief oi the disabled and unemployable. 

10. Burials and burial grounds; cremations and cremation gro^ds. 

11. Education including universities, subject to the provisions of 
entries 63, 64, 65 and 66 of List I and entry 25 of List III. 

12. Libraries, museums and other similar institutions controlled or 
financed by the State; ancient and historical monuments and records 
other than those declared by or under law made by Parliament to be of 
national importance. 

13. Commonications, that is Io say, roads, bridges, ferries, and other 
means of communication not specified in List L municipal tr^ways; 
ropeways; inland waterways and traffic thereon sub-jcct to me provisions cf 
List I and List HI with regard to such walenfaj's; vehicles other than 
mechanically propelled vehicles. 
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J4. Agiiculfure, including agricultural education and research, 
protection against pests and prevention of plant diseases. 

15. Preservation, protection and improvement of stock and prevention 
of animal diseases; veterinary training and practice. 

16. Pounds and the prevention oi cattle trespass. _ 

17. Water that is to say water supplies, irrigation and canals, diamage 
and embankments, water storage and water p Aver subject to the provisions 
of entry 56 of List I. 

18. Land, that is to say, rights in or over land, land tenures inclu- 
ding the relation of landlord and tenant, and the collection of rents; 
transfer and alienation of agricultural land; land iniptovement and agricul- 
tural loans; colonization. 

19. Forests. 

20. Protection of wild animals and birds. 

21. Fisheries. 

22. Courts of wards subject to the provisions of entry 34 of List 1; 
encumbered and attached estates. 

23. Regulatun of mines and mineral development subject to the 
provisions of List I with respect to regulation and development under the 
control of the Union.' 

24. Industries subject to the prctisicns of entries 7 and 52 of List I. 

25. Gas and gas«woiks. 

26. Trade and commerce %\ilbin the State subject to the provisions of 
entry 33 cf List III. 

27. Production, supply and distributiou of goods subject to the 
provisions of entry 33 of List III. 

28. Markets and fans. 

19. Weights and measures except establishment oi standards. 

31). Money-lending and money-lenders; relief of agricultural 
indebtedness. 

31. Inns and inn-keepers. 

32. Incorporation, regulation and winding up of (»rporations, other 
than these specified in List I, and universities; unincorporated trading, 
literary, scientific, religious and other societies and associations ; co-opera- 
tive societies. 

33. Theatres and dramatic performances ; cinemas subject to the pro- 
visions of entry 60 of List I, sports, entertainments and amusements. 

34. Betting and gambling. 

35. Works lands and buildings vested in or in the possession of the 

37. Elections to the Legislature of the State subject to the provisions 
of any law made Parliament. 

38. Salaries and allowances ol xnembers of the Legislature of the 
State, oftheSpiaker and Deputy Speaker of the Legislative Assembly 
and. if there is a Legislative Council, ol the Chairman and Deputy Chair- 
man thereof. 

39. Powers, privileEes and immunUies of the Legislative Assembly 
and the members and of the committees thereof and, if there is a Legislative 
Council, ol that Council and of the members and the committees thereof ; 
enforcement of attendance of persons for giving evidence or producing 
documents before committees of the Legislature of the State. 
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40. Salaries and allowances of Ministers for the State. 

41. State public services. Stale Pablic Service Commission. 

42. State pensions that is to say, pensions payable by the State or out 

of the Consolidated Fund of the State. • 

43. Public debt of the State. 

44. Treasure trove. 

45. Land revenue, including the assessment and collection of revenue, 
the maintenance of land records, survey for revenue purposes and records 
of nghts, and alienation of revenues. 

46. Taxes on agricultural income. 

47. Duties in respect of succession to agricultural land. 

48. Estate duty in respect of agriculture land, 

49. Taxes on lands and buildings. 

50. Taxes on mineral rights subject to any limitations miposed by 
Parliament by law relating to znineral development. 

$1. Duties of excise on the following goods, manufactured or produ* 
ced in the State and countervailing duties at the same or lower rates on 
similar goods manufactured or produced elsewhere in India: — 

(a) alcoholic liquors for human consumption ; 

(b) opium, Indian hemp and other narcotic drugs and narco* 

ties : 

but not including medicinal and toilet preparations costainiiig alcohol or 
any substance included in sub-paragraph fb) of this entry, 

52. Taxes on the entry of goods into a local area for consumptions, use 
or sale therein. 

53. Taxes on the consumption or sale of electricity. 

54. Taxes on the sale or purchase of goods other than newspapers, 
to the provisions ol entry 92 A of List 1. 

55. Taxes on advertisements other than advertisements published in 
the newspapers. 

56. Taxes on goods and passengers carried by road or on inland 
waterwaj's. 

57. Taxes on vebicles, whether raecbanicaliy propelled or not, suit- 
able for use on roads, including tramcars subject to the provbioas of entry 
35 of List III. 

58. Taxes on animals aud boats. 

59. Tolls. 

60. Taxes on professions, trades, callings and employments. 

61. Capitation taxes. 

62. Taxes on luxories, mciading taxes on entertainments, amusements, 

betting and gambling. ' ' 

63. Rates of stamps duty in respect of documents other than 
those spicified in the provisions of List I with regard to rates of stamp 
duty. 

64. Offences against laws with respect to any of the matters in this 

List. r. I' ^ 

65. Jurisdiction and powers of all courts, except the Supreme Court, 
uith respect to any of the matters in this Zdst. 

66. Fees in respect to any of the matters in this List, bat not includ- 
ing fees taken in any Court. 
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1, Criminal law, including all matters included in the Ii.dian Penal 
Code at the commencement of this Constitution but excluding offences again- 
st law with respect to an)' of the mattters specified in List I, or List II and 
excluding the use of naval, mihfary or air forces or any other armed forces 
of the Union in aid of the civil power 

2. Criminal procedure, including all matters included in the Code of 
Criminal Procedure at the commencement of this Constitution. 

5. Preventive detention for reasoiis connected with the security of a 
State, in maintenance of public order, or the maintenance of supplies and 
services essential to the community ; persons subjected to such detention 

4. Removal from one State to another State of prisoners, accused per- 
sons and persons subjected to preventive detention for reasons specified m 
entry 3 of this List. 

' 5. Marriage and divorce ; infants and minors ; adoption ; wills; intes- 

tacy and succession ; joint family and partition ; all matters in resp'Ct of 
which parties in judicial proceedings were immediately before the com- 
mencement oi this Constitution subject to their personal law. 

6. Transfer of property other than agricultural land; registration of 
deeds and documents. 

7. Contracts, includini partnership, agenev, contracts of carriage, and 
other special forms of contracts, but not including contracts relating to 
agricultural land. 

8. Actionable wrongs. 

9. Bankruptcy and insolvency. 

10. Trust and Trustees. 

11. Administrators-general ond official trustees. 

12. Evidence and oath ; reci^ition of laws, public acts and records, 
and ]adicial proceedings. 

13. Civil procedure Including all matters included in the Code of Civil 
Procedure at the commencement of this Constitution. limitation and arbi- 
tration. 

14. Contempt of court, but not including contempt of the Supreme 
Court. 

15. Vagrancy ; nomadic and migratory tribes. 

16. Lunacy and mental deficiency, including places lor the reception 
or treatment of lunatics and mental deficients, 

17. Prevention of cruelty to animals. 

18. Adulteration of foodstuffs and other goods. 

19. Drugs and pensions, subject to the provisions of entry 49 of list 
I with respect to opium. 

20. Economic and social planning. 

21. Commercial and industrial monopolies, combines and trusts. 

22. Trade unions; industrial and labour disputes. 

23. Social security and social insurance ; employment and unemploy- 
ment. 

24. Welfare of labour including conditions of work provident funds, 
employers liability, workmen’s compensation, invalidity and old aee pen- 
sions and maternity benefits. 

25. Vocational and technical Uaming oi labour. 
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26. Legal, medical and other professiona, 

27. Relief and rehabilitation of persons displaced from their original 
place of residence by reason of the setting up the Dominions ol India and 
raListan. 

28. Charities and charitable lostitutioas, charitable and religious 
endowments and religious institutions. 

29. Prevention of the extension from one State to another of infec* 
tious or contagious diseases or pests affecting men, animals or plants. 

SO. Vital statistics including registratioo of births and deaths. 

31. Ports other than those declared by or under law made by Parlia* 
Went Of existing law to be major ports. 

32. Shipping and navigation on inland waterways as regards mechani* 
CalJy propelled vessels, and the rule of the road on such waterways, and the 
cmiage of passengers and goods on inland waterways subject to the provi* 
aions of List I with respect to national waterways. 

33. Trade and commerce in. and the production, supply and distri* 
button ot,— 

(a) the products ol any industry where the control of such industry 
by the Union is declared by Parliament by law to be expe- 
dient in the public interest, and imported goods of the same 
kind as such products, 

(bj foodstuffs, including edible oilseeds and oils ,* 

(c) cattle fodder, including oilcakes and other concentrates ; 

(d) raw cotton, whether ginned or unginned, and cotton seed; and 

(e) raw Jute. 

34. Price control. 

35. Mechanically propelled vehicles focluding the principles on which 
taxes on such vehicle are to be .levied, 

36. Factories. 

37. Doilers. 

38. Electricity. • 

39. Newspapers, books and printing presses. 

40. Archaeological sites and remains other those declared by or under 
law made by Parliament to be of national importance. 

41. Custody, management and disposal of property (including ^ricul- 
tural land) declared by law to be evecuee property. 

42. Acquistion and requisitioning of property. 

. 43. Recovery in a State of claims in respect of taxes and other public 

demands, including arrears of laud-revenue and sums recoverable as such 
arrears, arising outside that State. 

44. Stamp duties other than duties or fees collected by means of 
judicial stamps, but not including rates of stamp duty. 

45 Inquiries and statistics for the purposes of and of the matters 
specified in List II or List III. 

46. Jurisdiction and powers of all courts except the Supreme Court, 
with respect to any ol the matters in this List. 

47. Fees in respect of any of the matters in this List, bot not includ- 
ing fees taken in any court 
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EIGHTH SCHEDULE 
Article 344 (1) and 351 
Languages 

I. Assamese. 

2* Bengali. 

3. Gujarati. 

4. Hindi. 

5. Kannada. 

6. Kashmiri. 

7. Malayalam. 

8. Marathi, 

9. Oriya. 

10. Punjabi. 

II. Sanshiit. 

12. Tamil. 

13. Telagu, 

14. Urdu. 

NINTH SCHEDULE 
Article 3IB 

1, The Bihar Land Reforms Act, 1950 (Bihar Act XXX of ]950i. 

2 The Bombay Tenancy and AgncuUural Lands .\ct, 1948 (Bombay 

ActLXVIIof 1948). 

3. The Bombay IfaleLi Tenure Abolition Act, 1949tBjmbay Act LXI 
of 1049). 

4, The Bombay Taluqdati Tenure Abolition Act, 1949 (Bomb ly Act 
LXn of 1949). 

5 The Panch Mahals Mebawassi Tenure Abolition Act, 1949 (Bombay 
Act LXIII of 1949). 

6. The Bombay Khoti Abolition Act, 1950 (Bombay Act VI of 1950). 

7. The Bombay Patagana and Kulkaini Watan Abolition Act, 1950 
(Bombay Act LX of 1930). 

8. The Madhya Pradesh Abolition of Proprietary Rights (Estates, 
Mahals, Alienated Lands) Act, 19 0 (lladhya Pradesh Act I of 
1951). 

9. The Madras Estates ( bolitionand Conversion into Ryotwari) Act, 

1948 (Madras Act XXVI of 1948). 

10. The Madras Estates (Abolition and Conversion into Ryotwari) 
Amendment .\ct, 1950 (Madras Act lof 1950). 

11. The Uttar Pradesh Zamindati Abolition and Land Reforms Act, 
1950 (Uttar Pradesh Act I of 1951). 

12. The Hyderabad (Abolition of Jaglrs) Regulation. 135SF (No. 
LXIX of 1358, Fasli). 

13. The Hyderabad ' J^rs (Commutation) Regulation. 1359F (No. 
XXV of 1359, Fasli). 

14. The Bihar Displaced Persons Rehabilitation (Acquisition of Land) 
Act. 1950 (Bihar Act XXXVHI of 1950; . 
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15. The United Provinces Land Acqnisition (Rehabilitation of Refu- 
gees) Act, 1948 (U. P. Act XXVI of 1948). 

10. The Resettlement of Displaced Persons (Land Acquisition) Act 
1948 (Act LX of 1948). ’ 

17. Sections 52A to 52G of the Insurance Act. 1938 (Act IV of 1938) 
as inserted by section 42 of the Insurance Amendment) Act 1950 
(Act XLVII of 1950). 

18. The Railway Compaiaies (Emergency Provisions) Act, 1951 (\ct 
LI of 1931). 

19. Chapter III-A of the Indnstries (Development and Regulation) 
.Act, 1951 (Act LXV of 1951), as inserted by s^tion 13 of the 

Indnstries (Development and Regulation) Amendment Act. 1953 
(Act XXVI of 1953). 

20. The West Bengal Land Development and Planning Act. 1948 (West 

Bensai Atl XXI as ametkAed by West Bengal .\ct XXIX 

of 1951. 

21. The Andhra Pradesh Ceiling on Agricultural Holdings Act, 19Sl 
• (Andhra Pradesh Act X of 1961). 

22. The Andhra Pradesh (Telangana Area) Tenancy and Agricultura 
Lands (Validatioo) Act, 1961 (.Andhra Pradesh Act XXI of 19S1). 

23. The Andhra Pradesh (Telangana Area) Ijara and Kowli Land 
Cancellation of Irregular Pattas and Abolition of Concessioal Asses- 
sment Act, I96t (Andhra Pradesh Act XXXVI of 1961). 

24. Ths Assam State Acquisition of Lands Belonging to Religious or 
Charitable Institution ol Public Mature Act, 1959 (Assam Act IX 
of 1961). 

23. The Bihar Laud Reforms (Amendment) Act, 1953 (Bihar Act X.X 
of 1954). 

26. The Bihar Land Reforms (FiJtation of Ceiling Area and Acquisition 
of Surplus Land) Act, 1961 (Bihar Act XII of 1962), (except 
section 28 of this Act). 

27. The Bombay Taluqdari Tenure .Abolition (Amendment) Act, 1954 
(Bombay Act 1 of 1955). 

28. The Bombay Taluqdari Tenure Abolition (Amendment) Act, 1957 
(Bombay Act XVIII of 1958). 

29. The Bombay’ Inams (Kutcb Area) Abolition Act, 1958 (Bombay 
ActXCVIII of 1958). 

30. The Bombay Tenancy and .Asricultnral Lands (Gujarat Amend- 
ment) Act, 1960 (Gujarat Act XVI of 1930). 

31. The Gujarat Agricultural T,-anAs Ceiling Act, 1960 (Gujarat .\ct 
XXVII of 1961). 

32. The Sagbara and Ifehirassi Estates (Proprietary Rights Abolition, 
etc.) Regulation, 1962 (Gujarat Regulation 1 of 1962). 
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33. The Gufarat Surviving Altena^toos Abolitioa Act, 19(53 (Gujarat 
ActXXXIlIof 1963), excepjt' in sq far as this Act'relates to an 
alienation referred to in sob-clause (d^ of clause (3) of section 2 
thereof. 

34. The Maharashtra Agricultural Lands (Ceifing on Holdings) Act, 
1961 (Maharashtra Act XXVII of 1961). 

35. The Hyderabad Tenancy and AgricultiVal I'at\d3 (Reenactment, 
Validation and Further Amendment) Act, ’1961 (Maharashtra Act 
XLV of 1961). 

36. The Hyderabad Tenancy and Agricultural Lands Act, 1950 
(Hjderahad Ac^ of 1950). 

37. The Jenmikaram Payment (Abolition) Act, I960 (Kerala Act HI 
of 1961). 

38. The Kerala Land Tax Act, 1961 (Kerala Act XIII of 1961). 

3.0. The Kerala Land Relomts Act, 1963 (Kera)a Act 1 of 1964), 

40. The Madhya Pradesh Land Revenue Code, 1959 (Madhya Pradesh 
Act XX of 1959. 

41. The Madhya Pradesh Ceiling on Agricultural Holdings Act, 1960 
(Madhya Pradesh Act XX of 1960). 

43, The Madras Cultivating Tenants Protection Act, 1955 (Madras Act 
XXV of 1955)." 

43. The Madras Cultivating Tenants (Payment of Fair Rent) Act, 1936 
(Madras Act XXIVof 1956). 

44. The Madras Occupants of Kudivinippu (Protection from Eviction) 
Act, 5961 (Madras Act XXXVIII of 196J). 

45. The Madras Public Trusts (Regulation of Administration of Agri- 
cultural Lands) Act, 1961 (Madras Act LVIl of I96l)[ 

46. The Madras Land Reforms (Fixation of Ceiling on Land) Act, 1961 
(Madras Act LVril of 1961). 

47. The Mysore Tenancy Act, 1932 (Mysore Act XIII of 1932). 

48. The Coorg Tenants Act, 1957 (Mysore Act XI,V of 1957). 

49 The Mysore Village Offices Abolition Act, 1961 (Mysore. Act XIV 
of 1961). ’ • . . ' 

50. The Hyderabad Tenancy and Agricultural Lands (Validation) Act, 

• ISGUMysore Act XXXVI of 1961). 

51. The Mysore Land Reforms Act. 1961 (Mysore Act X of 1962). 

53. The Orissa Land Reforms Act. 19«) {Oris$a Act T^VIof 

33. The Orissa Merged Territories lyUIage Offices AboliUonl Act, 1963 
(Orissa Act X of 1963). " ' ■ ' ' ' 

54. The Punjab Security of Land Tenures Act. 1953 (Puniab Act X 

of 1953). ■ ■ - . . V . , J 

55. The Rajasthan Tenancy Act. 1955 (Rajasthan Act III of 1955). 

53. ,The Rajasthan Zamindari and Biswedari' Abolition Act 1959 (Rai- 

jasthan Act VIII of' 1959)." ■ ’ ' 
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57. The KumauQ and Uttarathand Zamindari Abolition and Land 
Reforms Act, 1960 (Uttar Pradesh Act XVII of 1980), 

58. The Uttar Pradesh Imposition of Ceiling on Land Holdings Act, 
1960 (Uttar Pradesh Act 1 of 1961). 

59. The West Bengal Estates Acquisition Act. 1953 /West Bengal Act 
I of 1954). 

60. The West Bengal Land Reforms Act, 19S5 (West Bengal Act X 
of 1956). 

61. The Delhi Land Reforms Act. 1954 (Delhi Act VIII of 1954). 

62. The Delhi Land Holdings (Ceiling) Act, I960 (Central Act 24 of 
I960). 

63. The Manipur Land Revenve and Land Reforms Act, 1960 (Csatral 
Act 33 of 1963} 

61. The Tripura Land Revenue and Land Reforms Act, 1960 (Central 
Act 43 of .I960). 

£xp/aMa/ictt,^Aoy acquisltioa nude under the Rajasthan Tenancy Act, 
1953 (Rajasthan Act III of 1953), in contravention of the second proviso 
to clause (J) of article 31A sb^C to the eatent of the contraveniioa, be 
void. 
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Supen<ioo m second inquiry, can be imposed, 523 
Civil Procedure Cede, order 2 Rule 2 , the bar of order 2 i» 
not applicable to Article 226 526 
Probatitior er and temporary servants entitled to the protec 
tion of Article 3ll if tbe older u penal, 526 
hlalafide probationer revetted, order quashed, 526 
bon-pa>ment of subsi»tance aUowance is not punishment 526 
Reversion, persons holding o/hcrating post, reversion to oti 
g cal post does not violate Article 3l I, 527 
Probationers, not entitUd to the protection of Article 311 
the order is not penal, o27 
Articfe 311 is proviso to Article 3Jn, 527 
Dismissed, removed, and reduction m rank, meaning of 527 


Effect oftlndipenaance on Indian Civil Service, s28 
Leave can ^ revoked, 528 

Government can differ from the finding of facts recorded by 
enquiry officer, 528 


Buies cannot violate , oSS 

Changed circumstauce, meaning of, 529 

Disciplinary matter, meaning of. 5& 

Privilege Constitution of India, article 163(3). 529 
Advice given bv the Council of Miaister, is a privileged 
document 529 

President competent to determina the hge of 
judges of High Court, 529 

Standard of Proof proof as reqvined in criminal cas% need 
not be present in departmental enquiry . 529 
Criminal trial, judgment given, not binding on enqatrv officer 
m depaitoenial proceedings 529 
Charge sheet of facts form single document, 530 
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Scope oi Article 1 32 is very wide, 383 
Interpretation oi Conslitutirai, meaning of; 384 
Interpftation of Article 14 is well settled, 384 
Scope for difference ef opinion does not raise a substantial 
question oi Jaw, 384 
Case be referred to five Judges, 355 

Proceediigs for the recovery of tax is a civil proceedings, 385 
Certificate and order granting leave at variance, Effect, 3S6 
Obiter obeservations should be avoided under Article 132, 
386 . . ‘ 

Certificate under Article 132 may be Limited, 386 
Appeal from single Judge does not lie if no contsitutional 
question involved, 3S6 ‘ ^ ' 

Appropriate Proceeding. 

Meaning of, 512 
Any Court 

iletning of, 5-)3 
Army Act, 1950 

Is Coastituiional, 310 
Arrest 

And protective cus(ody,;8S 
Assessment order 

Various orders can be challanged in one petitioss, 40J 
Article 2SS 1 . , i i 

See Legislative Competency. 553 ’ 

Article 311 
General, 515 

Discharge, When Penal. 516 . . , 

Suspension, 516 

Suspension with retrospective effect, 510 
Suspension during leave, 516 
Dismissal and removal, ditference. 517 
Preliminary enquiry , 517 

Differenceiin temporary and permanent posts, 517 
Nature or protection given by Article, 311 
Reduction in rank, losing places in the same cadre no redu- 
catiod m rank, 518 
Penal action— WTiat is, 519 
Show cause— What is, 519 
Departmental proceading arc quasi judicial, 519 
Dismissal— Meaning of 519 
Resonable opportunity, explained, 519 
Probationers, boldiog of a formal enquiry is not punishme- 

Statement made in previous enquiry— cannot made the 

basis for punishrttent, fresh enquiry must bo held 1 523 
Chief Justice can delegate the power to hold euquirv to anv 
other judge 521 r r 

Termination in accordance with service rules does riot attract 
Ait'cle 311 

Fewer of appointment includes power to dismiss or ‘ ' 
suipend, SU 

Ex-cad/e appointee ba$ no right oser the cadre appointee, 521 
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Foreign Court cannot terminatecitizensfiip. III 
Getting passport from forelgen Government effect, U1 
Central Government to determine the question of termination 
of citizenship. 111 
Court can determine Citizenship, 112 

Indian otizen cannot be convicted under Foreigners Act, 
1946, 112 

Indian citizen cannot be subjected to an adverse order under 
Foriegners Act, 112 

Cancellation of Kegistration of citizenship when can be 
ordered, 112 

Person if a foreigner, material date, 112 
' Citizenship of corporation cannot be determined with 
reference to Its members. 112 

Article 9 does not deal acquisition of citizenship after 26-1- 
19S0. 113 

Migration between March 1947 and January, 1956, 113 
Migration to Pakistan after )->I*]947, 113 
Civil Proceedings 

Includes Revenue matter. 390 
Includes recovery proceedings, 386 
Includes writ proceedings, 390 
Class 

One person may constitute a class, 147 
Classiff cation 

Reasonable, 142 
Basis of, 143 
Arbitrary, 144 
Territorial 144, 147 
Geographical, 145 * 

Regional. 146 
Of foreigners, 146 

Backward and more backward is illegal, 170 
On caste, 171 
Colourable Legislation 

Colourable legislation, 35 
Doctrine of fraud on power, 36 
Compulsory retirement 
If protected, 178 
Consent decree 

If can be cballet^ed, 397 
Constitutional question 
What is, 128 
Consultative Jurisdiction 
Decision is not final, 393 
Contempt . v 

Of legislature, ,386 
Contractual Obligation 

Writ cannot be granted, 475 

Construction . , ,, 

Doctrine of liberal construction and social legislation, 41 
Rule of Mechanical coastroctico, 43 - • 
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Temporary servant. hoMing an enquiry and stigma 530 
Censorship is illegal S30 
.11 aay time 

Ueaoing of. 3S8 
Benlficial construction 
Rule of, 46 

Bias 

Point to be raised, 491 
Judge should not be a party 496 
Burden of proof 

Order under article 166 

Defective, is on the person who alleges it, 342 

Of domicile, 108 

By passing of a Statute • 

Z.ea\-e may not granted, 417 
Cany forward rule 
What is 178 

Cate 

Ueanli^ of. 402 
Certificate 

In Writs, 389 

Limted certificate cannot be granted, 390 
Limted certificate (may be granted under Article 132, 386 
At variance with order, effect. 380 
Should be given with care, 404 

Defective certificate, 407 . 

Certify 

Uleaniog of, 402 
Certiorari 
See writs 

Changed Circumstances 
Meaning of, 529 
Charge sheet 
What is, 530 
Citiaea 

Who is, !B3 

Includes natural person, 109 
Position of foreign companies. 111 
Position of compaiues, 111 

Indian citizen cannot be convicted under Foiiegners Act, 112 
Who is, Court can determine, 112 
Corporation is not a (dtizen. 112 
Citiaenship 
General, 107 
Acquisition of, 113 
Domicile, iQS 

Burden of proof of the changed domicile, lOS 
Person includes natural person, 109 
Migrated, 109 

Citizen include only oatnral person. 1 iQ 
Position of Foregin Ccunpanies. 110 
Citizenship and Katumality, 110 
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Defioltlons 

■Abandoned, 48 
Accusation, 49 
Accrue and arise, 49 
Acquire, 49 
Acquittal, 49 
Affairs of State. 49 
Agricultur^ operation, 49 
Agricultural process, 50 
Aid. 50 
Allotqient, 51 
Amend, 51 
Any, 51 

Any one of the directors. 51 
Any other mode of transfer, 5l 
Appointed, 52 
Area, 52 

As it miay judge, 52 
Assignment, S3 
Associated, S3 
As soon as may be, 53 
At any time, 53 
Avocation, 50 
Belonging to, 53 
■ Business. 53 

By or under this Act or as may be presented, 53. 

Cargo, 54 « 

Carries on business. 55 

Carrying on business, 56 

Certify. 56 

Charge, 56 

Charity, 57 

Circumstances and property. 58 

Collusion', 58 

Concerned and deal, 5S 

Conclusive evidence. 59 

Conditions, 59 

Copy, 59 

Constituted, 60 

Consumption, 63 

Contract of service, 63 

Could, 64 

Court, 65 

Court immediately belov', ^ 

Court or tribunal, 65 
Cultivable Land, 66 
Deemed, 66 

Definite information, €7 
Demand. 67 
Demonstration. 67 
Detains, 63 
Direction, 63 
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Discharge, 68 
Dismissal and removal, 68 
Dissolution and prorogation, 68 
Distinct matter 
Election, 69 

Employed in any indnstry, 70 
Employment, 70 
Escaped assessment, 70 
Especially, 70 
Eviction, 70 

Except where Government otherwise directs, 70 

Exempt, 71 

Existing law, 71 

Expense, 71 

Export, 71 

Final, 71 

Final order, 71 

Finding, 72 

For the year in question. 72 
Forthwith, 72 
Full time. 72 
Goodwill, 72 

Goods and manufactures, 73 
la any case. 73 
In any reference, 73 
Import, 73 

Import In and export out, 73 
Impose, 73 

Incidental dispute, 73 
Industrial dispute. 73 
Industrial matter, 74 
Indnstry, 74 
In lieu of payment, 74 
' In matters of religiou, 74 
In other cases before the judgment is prenounced, 74 
In respect of, 74 
In the course of, 74 
In the interest of public, 74 
In the way of his business as agent, 75 
Judgment, 75 
Judicial proceedings. 76 
Just and equitable, 76 
Jurisdiction, 76 
Lands, 76 
Law, 73 
Lawfully, 76 
Law of a State, 77 
Lease and lend, 77 
Letter of cover, 77 
Legislature, 77 
Lend and loan, 78 
Material witness, 78 
Matter, 78 
Matters, 78 
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Uemonil and petitions, 78 
Migrate, 78 
Modification, 79 
Modify, 79 
Movables, 79 

Nationality and citizenship, 79 

Not in accordance with. 79 

Not later than fourteen days. 80 

No appeal shall he, 80 

Normal laboor, 80 

Obtams, 80 

Occupant, 80 

Occupier, 81 

Office of profit, 81 

Office under the State, 81 

On whose behalf, 82 

Or ,82 

Order, 82 

Ordinarily, 82 

Or otherwise, 82 

Other similar aUowaooes, 82 

Our Government, 82 

Paid, 83 

Pantb, 83 

Parliament may by law provide 83 
Part, 83 
Person, 83 
Personally, 84 

Person practising before the court, 84 

Pentusson, 84 

Picketing. 84 

Possessed, 84 

Practice, 84 

Practice and procedure, 84 '' 

Police officer, 85 
Previous operation, 85 
Previous years 85 
Producer and consumer, 85 
Property, 83 
Profess, So 
Public purpose, 86 ' 

Punishment, 87 

Purchasers's advance and deposit, 87 

Purport, 87 

deduction. 87 

Rebgion, b3 

Removal, 88 

Remove, 83 

Remuneration, 83 

Rendered illegal, 83 

Resides, 83 

Retrenchment, 89 
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Right to practice, 89 
Sale of goods, 89 
Salary, 89 
Satisfied, 89 
Seduction, 90 
Secrete, 90 
Seizure, 90 

bcrvice of notice, 90 

Shall presume, 90 

Shop, 91 

Statement, 91 

Strike, 91 

Subordinate, 92 

Substance, 92 

Subject to, 92 

Substantial question, 92 

Substantial and compelling reasons, 92 

Taking and retaining possession, 92 

Temp'e, 92 

Terminal tax, 93 

Trade business or commerce, 93 

Tribunal, 93 

Tribute, 93 

Trial. 93 

Tried, 93 

Upto not more than one, 93 
Vest, 93 
Delav 

Horr determined, 475 
Delegated Legislation 
General, 534 

Subordinate Legislotion. 534 
Conditional Legislation. 534 
Delegated Legislation, 534 
Teintorial Competency, 535 
ilaximum limit given, law is not invalid, 535 
Tax may be imposed retropoctively, 535 
Expressed intention to be gathered, 535 
Plea of, not barred by Emergency, 546 
Delegation 

Of powers by President, 333 
Of powers by State Government, 337 
Chief justice can delegate power to hold enquiry, 521 
BjjjJiL tA. maka, 189 
Demonstration 

cannot be banned, 525 
Directive Principle 

Directive Principles, Scope of. Validity of 
law, whether can be determined on their 
basis, 322 

Fundamental Rights altbongfa in confict with Directive 
Principles must be enforced, 323 
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Educat on grant cannot be claimed as of right, purpo»e of 
Article 30 (1) cannot be defeated, 323 
Fee concessian cannot be claimed as of right, 223 
Harijan colony can be built, 32J 
Prohibition laws can be made, 323 
Slaughter of luilch animals when allowed, 323 
Distinction cannot be made between private- and pubhc 
undertaking's workers, 324 
Li%nng wage and directive principles, 325 
Living wage, meaning of. M6 . 

\Vag<* structure, three categories, 32S 

Validity of laws cannot be tested with respect to Directive 
pnnciples. 326 

Concept of minimum wage is m m harmony with modern 
trend. 327 

Directive principles not to be enforced at the expense of 
mmonties, 327 
Discharge 

When penal, 515 
Disopkoaxy matters 
Meaning of, 529 
Diseretioa 

Exercise of discretion not to be interfered with, 442 
Industrial Award, when to interfere, 443 ' 

fircumveotion of ordinary procedure when allowed. 444 
Exercise of advisory junsdictioo, Court not to travel 
bejond it, 447 

Power under Article 136 can be exercised only when 
invoked, 448 

Dicision of appealate tribunal under income tax can be 
challenged under article 136. 448 
\Vbexi can be challenged, 155 
Of Government, 155 
to exnmme constitutionality, 178 
Dtscrimate 

iVbatis, 176 

On ground of descent, 176 
Dismissal 

Meaning of 579 
\Vbat IS, 517 

And removal, diSerence, 517 
Discrimination based on religion etc 
General, 170 

Article 15 (4) is not obligatory, 170 

Object of article 15 (4Jisto roroove backwardness, 

Object of First AmendtOQit Act 1951, 170 
State includes Legislature and Government 170 
‘Backward' and miore backward* cla^fication is bad, 17o 
ClassificaDon based on caste only is bad 171 
Appointment of Commission, not esseatial liefore pas&ug 
orders under article. 15 (4) 

Exemption of Hanjans and Muslims from cost of additjogj. 
police force is bad, 171 ^ 
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The authority should be within the territory of India, 171 
Who can question the constitutionality, 171 
Discrimination on the basis of place of birth, 171 
Excessive reservation may amoant to fraud on the 
Constitution, 171 

Special provision for children and women, 172 
Caste. 172 
Only. 172 
Race. 172 

Religion, 172 * 

Electoral law, 172 
Requirement of capitation fee, 172 
Article 15 and 29 (2). 173 
Discrimioation, 173 

Discrimination should be by an authority within the 
territory of India., 123 

Selection of candidates getting less tnarhs is violative of 
article 15, 173 

Selection after advertisement does not violate article 15. 113 
Discriminate against, meaning of, 113 
Discriminatioa on the basis of religion only, )72 
Discrimiuatioa on the basis of sex, 176 
Dismissed 

Meaning of. 527 
Dissolution 

power of, 360 
Detrminatloo 

Meaning of, 420 
Domicile 

What is. 108 
Burden of proof, 108 
Double jeopardy 

Protection against, 273 

Act done before the Constltatioa are covered 273 
Laws in force, 273 ' 

Economic Justice 
What is, 100 
Educational rights 

Scope of Article 26, 304 
Right of freedom of religion, 304 
Religion, meaning of, ^5 
5tate regulation, 305 

Freedom to man^e religious affairs, 306 . • ' 

Religious denomination or section thereof 306 
Matters of religion, 306 * * 

Right to administer property in accordance with law 307 
Freedom as to payment of taxes for promotion of an’v oarti- 
' cular religion, 307 

P«J“tion’ofcttlturaIand educational rights of minorities. 

Articles 15 and 29, 307 » * < 

Discrimination as to admisaon to educatioaa] institutions 303 
Minority Community, 308 ' ' • ' • ' 
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Appeal to conserve language is not a corrupt practice, 393 
Fixing seats lor a common ty is illegal, 308 
Some cases, 309 
Ejusdem Cfeaeris 
Prmciple of, 33 
Election 

Means the whole Election 331 

Election petition Only remedy to challenge elections, 547 
Election xnaMer and article 136, 437 
Meaning of, 548 
Election Consmisslon 

Power under article 192, 370 
Emer gency 

Only one interpretation possible of article 59, 542 
Article 358 and 359 distincftOD, 542 

Order under Article 359 lasts for a specified penod whereas 
order under 358 last during emergency, 542 
Presidential order during emergency does not enchance the 
power of President to l>egtsMe. 543 
Artic’e 359, ** Any Court", Covers ail Courts m India, 543 
Article 359, Scope, Apphes to proceedings even under section 
491 of the Code of Cninioa] fTocednre. 543 
Substance and not the form of proceeding u the decisive 
factor. 544 

Law challenged on tne ground of violation of fundamental 
rights, bar of Article 359 is appficable, 544 
Order under Article 359 need notbe universal, 545 
Detention m violation of the Act bad.'can be challenged, 545 
Malafide, Court can be moved lospiteof Article 359, no Bar, 
546 

Publishing a book of purely scientific nature cannot be 
banned. 546 
Equality before law 
Meaning, 141 
Absolute equality. 141 

Article 14 covers both substantial and procedural law. 141 
Presumption is in favour of constitotionahty, 142 
Reasonable classification, 142 

Intelligible differentia and rational relation to the object 
sought to be achieved, 142 
Basis of classification, 143 
Reasonable classification, defined, 143 
Classification need not be «cteatifically perfect and logically 
, complete, 143 
Arbitrary classification, 144 
Section 187 Cr. F C. is valid. 144 
Temtonal discnmination, 141 

Classification based on geographical and historical grounds, 145 
Regional difference may justify classification, 145 _ 

Pending proceedmgs constitute a class in itself, 145 
Exemption in favour of some body does not constitute dis- 
cmninatiDD. 146 

Different authonties enforcing different Acts which result m 
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different treatment, not bad, 146 
Classification based on different localities, 146 
Classification of foreigners, 146 
Possibility of discrimination, 146 
Discrimination should be rational, 147 
Different oro».edure in different State, no violation, 147 
Teiritoual classibcafion, 147 
Only one person may constitute as a class, 147 
Classification of manufacturera for giving exemptions etc., 148 
Vexatious litigants may constitute a class, 148 
Laywers practising on original side in Calcutta constilute a 
class, 

Odd cases may be treated differently, 148 
Persons may constitute two ctas»s in the same State and 
under the same he.*, 149 

Different classes of public servants may be treated diSerently 
in the same State, 149 

Fixation of maximum rent without making distinction, does 
not violate Article, 14 

Selection of candidates getting less marks in an interview is 
is Illegal ISO 

Condition applicable to all cannot be called discrimrostory, 
150 

Gold smiths who %;ocks themselves constitute a class, 150 
Factories of three years standing may constitute a class, 150 
State may tax only few articles, 151 

Government to decile uh tber acivi) sarvant should be proc- 
eeded departmentaly or otherwise, 151 
Tea plantations may be treated differently, 151 
Difference in procedure in settling disputes no discrimina- 
tion. ISl 

Section 85 of Factories Act not discriminatory, 252 
Trial by section 30 'Magistrate is not discrimmatoiy, 152 
Law anthorising appoinUnent of special Magistrates. 152 
Employees doing same work not entitled to get same pav. 

152 ^ ^ 
Temporaty Government sarvant. 152 

Simple and shoit procedure (or trying certain offences, 153 
Right to cross examine denied, law not bad, 153 
Preventive Detention Amendment Act 1951 whether void 

153 

Barred right of appeal cannot be revived, 153 
Succession cannot be determined by an Act, 153 
state can fix rn'oimum of tax, 133 • 

Reguiiment of capitation fee is le^, 154 
Lawyer contesting municipal dection not to' accept brief for or 
against Municipality, condition is not violative of Arti- 
cle 14. 153 

Absobed employees of Municipal Board cannot claim the 
same treatment as given to those already in government 
service. 154 

Same class of property subjected todilferlnt tax rates— Law 
is void, 154 
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rntention of legislatue, iininaterial^ J54 
Exercise of descretioa by the State, 154 
Discretion given to Adm/otstrative Tribunal by law Cannot be 
challenged, 1S5 
; Discretion of Government, 153 
Discretion to Income Tax officer, 155 
Customs can be declared void, ISS 

lladras District Board Amendment Act, 1957 and Kerala Act 
4 of 19*8. 16H 

Section 5 (7a) Income Tax Act is va>{d. State S^onopoly, 165 
Proceedings taken before Constitution, 166 
Proceedings completed before Constitution, action can be 
taken, 166 

Two kinds ot conim'itmsat proceedings under sectiaa 207 and 
2Q7 A Ct. P. C. held valid. 167 
Presumption cf guilt based on poison etc., 167 
No Waiver of fundamental fights, 167 
Right of trial by jury taken'avay qua one man only b^d to 
be bad. 167 

.Working journalists, 167 

Represented throogfa legal practitioner, 168' , 

Classi/icatfoa of unions. 168 

Slums Area^ Act, 1936, It8 

Dilierent laws may prevail In dUlerent parts, IBS' 

Law not applying to the entire State, 1*^' 

The Orissa Motor Vehicles Act 36 of 1947 and the 'Orissa 
Amendment Act No. I of 1949, 168 
Bombay Rents Control Act 1947 etc., IGS 
Companies'Act, Section 237, 168 
Punjab Public Premises Act, 168 
Statute saved by art{cle3f, not open to attack, 164 
Discrimination must be established by evidence. 164 
Qualification tor membership can be imposed, 164' ' 

Special method for the recovery of State dues not bad; 164 
Special procedure for one person only may not be bad, 164 
Subversive activities, 165 
Foreign exchange regulattbn,-16S» 

Section 23 (b) Foreign Exchange RegoUtion is valid, 115 
Not applying certain provision of Cnioinal Procedure etc., 165 
Bihar Pancbayat Raj Act, 165 
Rule 65 under Displaced Persona Act, 165’ 

Exemption of'excfse duty etc., 165 
E^ort control order, 165 : ' ' 

Bihar Hindu Religious TTast Act, 165 
Anna'Act, 166- 

Rules may fix'roaximum fee;-162 

Scheme cf annuity deposit ts legal. T62 

Three tier system is legal, 162' . u' » 

Interviews may regulate admissions to schools, 162 
Junior civil servant retained-- andhenior removed, does 

not violate Article 14 ’if removal 'is the result of disci, 
plinary proceedings, 162 
Registered dealers may constitote a'daas, 1^ 

Tamporary deprivation does not violate Article 14, 162 
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Const/uctioo of Article J4, IS3 • 

Doctrine of Due process, of American cases, 156 
Retiospecth’e effect of the Article 14, 156 
Principle of equality before law whether applies to State, 1 w 
Article 14 applies to all persons vrLether citizens or not, 156_ 
Foreign company cannot inToke Article 14, if Article 1.9 ts 
also involved, 156 
Aliens, 157 

Who can raise objection, tS7 
Taxation laws, ICT 

Power of Stale Govenanent to order trial before Sessions 
Conrts or by jury, 158 
Special Courts and special procedure, 158 
Facility for women student etc.. 159 
Requiremenf of licences, 159 

Fixation of minimum fee for different classes not bad. 159 
Provision relating to keeping ptisioners in isolation, 160 
Bad and goon provisions not separable, 160 
Arbitrary selection of sub-Judges bad, 160 
Discrimination should be pleaded and proved, butden of 
proof, 160 

Termination of services without enquiry is discriminatory, 161 
Filling of posts after due advertisement, no violation ot equal 
protection of laws, 161 

Two provisions in the same act, one mote barsh will be struck 
down, fdl 

Section 87 (b) of the C. P. C. is not discriminatory, 163 
Statute providing quasi*)udicial machinery not bad. 163 
Carry forward rule is violative of Article 14. 163 
Rotional system of promotion is not bad. 163 
Reichert value of Ghee maybe different in different regions. 
161 ' 

Equality in services 

Equality of opportnnity, 173 
Discriminate against, 176 
Reservation for backward classes, 176 
Scope of clause 2 of article 16. 176 
Reservation o/posts for different communities bad, 176 
Tenders not accepted, oo violation of Article 16, 176 
Different rules for different posl% Article 16 not violated, 176 
DiKrimination on ground of descent bad, 176 
Only Class 1 officers entitled to promotion. Nothing bad, 176 
Retention of jonior man not bad, 177 
Bar against employment qua certain persons bad, 177 
Reservation for scheduled caste not bad, 177 
Promotion, dis-smUlai procedure, no violation of Article 73 
when there is proper cla ssification, 177 
Judicial service, 177 

Socially and educationally backward classes, 177 
Education Department, 177 

Termination of temporary servant on account of uns 
factory work, Artide 16 does not apply, 178 atis- 
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Tennination on account of retrenchment of senior Govern- 
ment servants, 178 
Compulsory Retirement, 178 
Carry forward rule, 178 
RotatioDal system, 179 
Seiecfion after adverttsement not bad, 179 

Candidates getting lesser marlcs cannot be selected 279 
, Three tier system 
Quality of opportunity 
What is 176 
Error apparent 
What is, 477 
Manifest error, 477 
Error of Law 
* What is, 441 
Estates 

What is, 317 
Rights ID, 3I7 
Evidence 

Cannot be gone into in writs, 475 
Exceptional cireumstancee. 

What are. 397 
Executive Fiat 

D spossession cannot be ordered, 371 
Executive Funetko 
Defined, 332 

Can only be delegated, 333 
Executive iastrucUon 
wnt if lies, 478 
Executive Power 
Defined. 329 

Can only be delegated by IVeSidcnt, 33 
Executive power of States 
See Union executive ’ 

Exemptions 

Value of, 36 

To be Strictly construed, 36 
Failure of justice 

Exptjuned under article 136. 417 
Tedral Charateristics, 

Wbat are, 102 
Final order, 

Remand order is not, 93 
Advisory opinion is not, 393 
- To be challenged in writs^ 471 
Finding of fact 

Cannot be chalieoged ifl Supreme Court, 333 

Concurrent finding of fact, no interference. 383, 317 

No interference when discretion judiciously exercised. 388 

Decree with consent, 397 

Nature of deed of Partnership, 397 

Nature of Tenancy, 397 

Not interfered in appeals, 335 
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Question of negligence^ when cot • allowed to be chal- 
lenged, 3ri6 

Question whether faimly dlety cr public deity, 396 
Question regarding adoption, 396 
Question as to good faith, 396 
Transaction cnllusis^ nature of, 39S 
Question regarding parentage, 39d 
Relationship of roaster and servant, 396 
Question as to sufficient^- of evidence. 393 
Conclusions based on assumptions, 398 
Entries in wajab-ul-uri can be looked into, 397 
Exceptional Circumstances, 397 
ifisreading of e^'idence, 3SS 
When there is no concuirent finding, 398 
All evidence not considered finding of fact may be interferHl 
with. 432 

Additional evidence c^mot be led, 433 
Evidence is not to be considreed under Article 136, 433 
Evidence not to be reviewed except in exceptional 
ciicomstanccs, 433 

Question bkelv to arise in other cases allowed to be 
r&ised, 433 

Kew point if can be disposed oo the basis of evidence on 
record may be ra^ed. 434 

Inteieference when to be made under Article 136 when 
finding of fact is involved, 427 
Finding of fact if can be cbaJlenged. 427 
Exceptional citcarastances, 427 

Inadequacy of evidence to reach a finding is not a qoestion 
of law, 431 

Interference m second appeals when to be made. 43] 

Finding of fact recorded under section 66 of the Income 
lax Act, 431 

Findiug as to material efiect on election cannot be 
challenged, 432 

3cf(Xrd question of law and fact, 432 

Certificate not to be grant^ merely on a question of 
face, 407 

Ezceptionial circumstances, what are, 407 
Plea of alibi not propeily conrideied certificate may be 
granted. 401 

Concurrent finding of fact, 408 
Finding as to conspiracy, 40S 
Evidence not to be re-assesed, 403 

Findicg of fact even, if npt concaurent if can be npset, 403, 

Reasons for coining to a finding of fact not to be gone 
into, 409 

Supreme Court not to interefere with the sentence, passed 
unlsss there are exceptional circumstances, 411 
Sentence of fine Appeals do not abate, but other appeals 
abate, 411 , 

Criminal case against a Government servant, merely- because 
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I^gal representatives may get salary does not give them a 
« light to continue the appeal after the death of. 
accused, 412 

War diaries are admissible in evldeoce, 413 
State CM appe^} iheer^rcfacqaita}, 413 

Detention order revoked during the pendency of appeal, 
new order passed, detention can still be examined when 
legal questions are jnvoled, 414 
^ference not bas^ on e'odence court may interfere, 409 
Grievance that some witnesses were not examined not made 
before the High Court-Ground can not be urged in 
High Court, 409 

Additional grounds when can allowed to be urged, 4 l 9 
Evidence may be reassessed in appeal where defence version 
appears to be correct, 410 

Argument that points were raised hut not considered by 
High Court allegations of this type not to be 
encouraged, 410 
Firman 

Is a law. 123, 125 
Foreigner** Act 

Indian citizen Cannot be subjected 112 
Foreign Court . 

' unnot terminate citizenship, ill 

Fraternity 

What is, 99 f 

Freedom of Assembly 

Anticipatory restnctions can be imposed, 193 
Govi;rninent servants and articfe 19 (1} fi), 194 
Essential Services hlaintenaoce Ordinance, 1960 does not 
violate article (i) (b), 19$ 

Processionrst using defamatory language against a Minister, 
194 ' - •' 

General, 191 ' 

Assembly must be peaceful, 191 

Right to public meeting, 192 ' 

Demonstration, what is, 192 
Demonstration cannot be banned, 193 
.Section 144 Cr. P. C. dofes not violate article 19 (l)(b), 193 
Freedom of Association ‘ ' 

■ General, 195 

Right to trade unionism, 196 

Law may ban association in the good of society, 197 
Banks may not disclose secret reserves, 198 
Right to form association can be reguUt^, 198 
Restriction upon the freedom of assodahon, 198 
Law should lay down principles for the guidance of Execo- 
five, 193 

Regulation of supply and purchase, 193 
Classification of unions can be made, 199 


Right to strike, 196 

Right to collective bargaining, 196 

Secret nssodation^ 197 . 



782 


SoBjECT Index 


Employee cannot be dismissed for. joining an Association, 197 
Society cannot be declared illegal by merely issuing a 
notiiication. 197 

Freedom of Morement 

Watch oa movements, 20i 
Extemment and internment orders. 202 
Restrictions and procedural law, 203 
Restrjctions of eat^ into India, 203 
Grounds of restrictions, 203 

Suppression of Immoral Traffic in Women and Girls Act 1936 
does not violate Article 19 (I) (d), 204 
Freedom of Fresa 

Fie-censorship cannot be imposed, 185 

Freedom of press iodudes freedom to employ staS, 185 

Obscene, meaning of. iS5 

Obscene literature if proscribed does not violate article 19 
ID (a). 184 

Freedom of speech includes freedom of press, 184 
Freedom of speech ioctodes drculatioa, 164 
Freedom of press Is not higher than the one which ordinary 
citizeirs enjoys, IS4 

Excessive and prohibitive burdens cannot be placed on the 
press, 184 

Adverlisemeot, when can be cootroUed, 183 
Statute cannot regulate number of pages according to price. 
183 

Freedom of Profession 
See freedom of trade 
Freedom of property 

Qnast permanent allotment Is not property, 21 1 
Foreigners are not protected by article 19, 211 
Citizens include coly natorm person, position of Foreign 
companies, 211 
Gener^, 208 

To acquire, hold and dbpose of — meanmg of 208, 

Property, meaning of, 209 
Article 19 (D {/} and 31 (2), 209 

Article 19 (1) (f) deals with both abstract and concrete rights, 
209 . 

Redaction of rent docs not violate article 19 (1) (f), 212 
Electricity Supplying Undertaking can be tal« over bv 
State. 212 

Acquisition under the Land Acqui^tion Act is not violative 
at Icetdom ot property, 2/3 

A licence which docs not pass any property, if taken away. 

dois not violate article 19 (1) (fl. 213 
Property owned by various persons, it can be sold and sale 
proceeds divided if it is not capable of partition, 213 
Offerings made to Durgah, no one can complain of an? infring- 
ement, 214 

Right of share holder to bonotr money from the compony is 
not a fundamental Right, 217 
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Pre-emption ba»ed in viciaage IS ultravires of Article 19 fl) 
(f). 217 ' * 

Implementation of scheme delayed by litigation. Enforce- 
ment of Constitutfon — ^Validity cannot be exaramtd, 217 
Right of a 3fahant in the property of the ifatb 214 
Assessee cannot claim refund of Sales Tax, 215 
Section 23 7 of the Companies does not violate Artile 19 
(1) (f). 215 

A Grant which is not absolute does not confer any right, 215 
Fixation of maximum rent does not violate Article 19 {1} (fj. 
216 

Temporary deprivation is not hit 216 
Increase of licence fee fiom Rs. 400/- to Rs. 6.000 held 
legal, 216 

Right to strike, 156 

Right to collective bargaining, 196 

Secret assoaatioD, 197 

Employee cannot be dismissed for joining an Assoaation, 197 
Society cannot be declared illegal by merely issuing a noti- 
fication, 197 ' 

Law nsay ban association m the good of society, 197 
Banks may not disclose secret reserves, 193 
Right to form association can be related, 198 
Bestnction upon the freedom of association, 198 
Law should lay down pnnciples for the guidance of Execu- 
tive, 198 

Regulation of supply and purchase, I9S 
Cl^sification of unions can be made, r 9 
Freedom of Residence 

Scope of Article 19 p) (e). 205 
Grounds of Restrictions 205 
Freedom of Speech 

Infringement of nghts by private individuals 183 
Constmetjon of laws restricting fuodamenta] rignts, 183 
Article 19 avaiable to free citizens, 183 
Who IS a citizen 183 

Suppression of Immoral Traffic m Women and Girls Act 19S6 
does not violate Article 19 (1) (d), 204 
Scope of article 19, ISI 
Article 19 not exhaustive, 181 

Rights under article not absolute, 162 ^ 

Article 19 and Article 21 182 

Article 19 and Article 31, 182 

Rights which are not fundamental, 182 

Sedition, 187 

Sections 124 (2} and 505 IFC are constitutional, 183 

U P Special Power's Act 1932, section 3 IS unconstitutional 
188 

Pnnisbing an employee for making a speech may vis*., 
Article 19 (IJ (a). 183 „ . 

Freedom of spceeh is not violated when a Member of Pa,],. 

ment IS detained under DIR 188 *“ 

Right to make peaceful and orderly demonstration, 



784 


SojBECT Index 

Strikes even if associated with ^eechcs not protected, 1S3 
Incitement which may lead to indiscipline not coveted, 189 
Section 123(5) of Repiesentation of the Peoples Act, 1951 is 
valid, 189 

Government should state reasons for confiscating seditious 
publication, 189 

Getting a bocj{ ^ scientific nature published while unde«, 
detention, 189 

Religion cannot be insulted. 190 
Employee can he asked not to disclose information, 190 
Legislators enjoy absolute and unfettered powers inside the 
House, 186 

Freedom of speech under article 19 (1) ^a) and article 194, 
186 

Using defamatory slogans against Minister does not under- 
mine security of Sthte. 187 

Section 144 Cr. P. C. does not violate article 19 fl) (a), 187 
Freedom of Trade 

Freedom of profession, what is, 22S 
Profession, Meaning of , 226 
Occupation, 226 
. Trade. 228 

Only Citizen can ^njoy the right, 226 

Tax legally imposed cannot he violative of Article 19(I)(g), 226 
Relusai to rec^nlse a stock exebage does not violate Arti- 
cle 19 (1) (g). 227 
Licence for runoiiig a Hotel, 227 
Slaughter of cows, il can be banned totally, 227 
Advertisement can be banned, 229 
State can compete, 229 

Act regulating Market areas does not infringe Article 
Article 19(lKe). 229 

Provisions providing for subsidy not bad, 229 
Introduction of Small Taxis, 230 

Acceptance and Rejection of tenders does not violate 

^ 11 )( 8).2 0 

Creating of monoply rights illegal, 230 
There is no Right to cany on business at a particular 
place, 230 

Producers can be asked to sell their products to specified 
agencies, 231 

Provisions for improving the health of workers, 231 • 

Income Tax Act, section 16, not ultiavires; 231' 

Acquiring land for prospecting or fixing maximum prices 
not bad, 232 ' 

Provision requiring exitubiting of minimuni length of film 
but not fixing maximoml bad. 232 ' ' ' ’ 

Stocks Can be frozen, 232 ■ 1 

Miaimum wages can be fixed. 232 

Right .to hold cattle fair. 234' • • ' 

Fundamental rights - 

Government servant ebjpys all- Fundeminial rights, 525 
' Judgment cannot violate. 183 ‘ 
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Rules should cot violate. 522 
Are paramciict, 553 
Are sacroscact. 553 
Ecjoj traoscecdeatal position^ 352 
Jodgicect cacaot violate. t83 
To prev-ail over directive priadple. 323 
Focdamental rights and armed forces 
Geceral, 3l9 

Atmj Act. 1950 does cot violate Article U, 320 
Cecbal Goveininect cocdrmicg the order passed Court 
^arrial. oothicg illegal. 320 
Government servant not included. 321 
General and special provisioas 

General and special provisions. 33 
Ejusdem ' generis. 33 

Special provision to prevail over general provision, 3i 
Groonds of Appeal 

All points should be tal:en, 3S7 
Habeas Corpus 
See urits. 

Hardship 

Cannot alter the meanicg. 12 
Harmonious Construction " 

Priodples of, IS 
Wliat Is. 20 
niostratioos 
Value of. « 

Indian TezriCoxy 

Amendn ent in Article 1 and its effect. 10 1 
Union of States, 102 , ~ 

Federal Charcteristics, TO! 

Fever ta amoid Cooititatioa iaclodes pover, to cede catic&al 
territory, 105 , . . 

Article 1 Ojfc) does not .confer pow to acquire foreign 
territories 105 

Scope of Articles 2 and 3, 106 

Requirements of Aitide 3, 106 

Scope, applicablity and effect of Articles 3 and 4. 106 

State includes Union TeniUoy. 196 

"Territory ". 102 ' - - • ' 

••Acquired Territory", 

Temtoty if part of India or not. bov to be detennined, 103 
Succession of States, 103 ' 

Assimilation of acquired tenitaiie^ 103 
Creation etc. of new States. 103 
Rights of peiscns of occupied territory, 104 
C^sessiou of national territory shooM be by legislative 
action. 104 

Territory of Indial 104 . , , 

Territories as may be acqtured, 105 
Opinion of executive btndicg <st Courts. 105 
Power to c^e temtoiy is not subject to Preamble. 103 
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Interlorutory order 

Interlocutory orders may be challenged, 435 
Case not made out in the statement of case, 435 
Interim order 

Writs against, 468 
Interpretation 

All words ta be given meaning, 10 
Spirit of Constitution is irrelevant, 11 
Intention of Legislature, 11 
Hardship cannot alter the meaning, 12 

Legislature not amending the Inle^retation given by courts, 
legitimate inference is that »he interpretation is in accor- 
dance with the intention of the legislaturef 12 
Notification to have force of law, 12 
Court IS not to lay down standard for legislature, 1 2 
Defect in phraseology, courts cannot remedy the delect, 12 
Reference to existing law, 13 
Legislative intent how determined, 13 
Grammatical and ordinary sense can be modified, 13 
CoDstitatioo to be liberally interpreted but not at the risk of 
language used. 13 
' Duty of the court, 14 

-Preamble sot to be used when words clear, 27 
Court cannot usurp the function of legislature, 17 , _ 

Same expression used >0 different sections may be inter' 

I . preted differently, 17 
I Words to be given sensible meaning. 17 
Redundancy to be avoided, 17 
' Precise words to given their natural meaning, 17 
r Words cannot be added, 18 
Language to be given fuU effect, 18 
t , Piinciplps of haimonious construction, 18 
Intention how to be determined, 19 
Caps cannot, be idled, 19 
Grammatical con'trsetion, 29 
Express words to be construed strictly, 20 
Eaclcground of a statute, 20 
Harmonious construction, 20 
Interpretation defeating the object to be avoided. 21 
Same meaning to be given to the same word, 14 
Constitution not to be construed in narrow and pedantic 
. sensf, U 

Statute once declared void has not again to be shown void in 
^ every case, 14 

E'uui 'prnfi;rpft5»*rti -ctmsi&ervti, 

I Ambiguity cannot be created artificially, 15 
Later Act when to be used to interpret an earlier, 15 
Construction leading to absurdity and hardship to be avoided, 

16 j 

» Statute Creating olfence, mensrea is essential ingredient. 10 

. Interpretation defeating the obicct. 16 
Interpretation of Rule* 

Genera], 47 
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Rule made under a statute need Dot be in conTormity with 
the General law, 48 
Rules cannot save the Act, 48 
Inter vener 

Has DO right to reply, 57 
iQtervjefv 

Can regulate admission, 1€2 
Issues 

Not framed, point cannot be urged. 400 
Jeopardy , 

Offence, 273 

Prosecuted and punished, 273 
Same offence, 273 
More than once 274 
Ex-post facto laws. 274 
Double Jeopardy, 274 
By authority of law, 275 
Fixing Minimum sentence of fine, 275 
Trial failing for want of sanction, second trial not barred 276 
Punishment under Sea Customs Act, proceedings uoder 
Foreign Exchange Regulation can be taken, 276 
Unauthorsided use of canal is not an offence, 276 
Forefieture is not a penalty. 276 
Trial uoder an ex-post facto law, 276 
O/fence under P/eveotroa of Corruption Act, proper! 
acquired before the Constitution can be taken into con- 
sideration, 276 

Fmiishment by jail authorities does uot bar trial under 
Indian Penal Code. 27u 
Distinct offences, 277 
Confiscation of goods, effect, 277 

Immunity under clause 3 of Article 20 when available, 278 

Protection when available, 278 

Compelling to be a witness 279 

Accused if can be a witness on bis own behalf, 27o 

Pn^uction of documents, 279 

Corporation, if person, 279 

Retracted Confession. 279 

Section 27, Evidence Act if constitutional. 230 

Protection against, 273 , 

Act done before the ^nstitotioo are covered 273 
Laws in force, 273 
Journalist 

Constitute a class, 167 
Judgment 

What IS. 362 
Judicial Bodies 

See Admmstrative Bodies 
Quasi judicial bodies 
Judicial Commissioner 

When can give certificate, 406 
Judiciary 

If. comes under State, 118 
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Appeal against verdict of, 455 <- 

Trial by. 

Law 

Includes Jirman, 122 
Includes notification, 124 
Includes constitutional amendmenls, 124, S5S 
Laws and laws loforce 
Ueaning of. IS6 

Laws infringing fundamental tights 

American decisions, when to be followed, 122 ; 

No power to issue writ against quasi judicial bodies In 
Pondicherry before merger. 122 
Only judiciaiy can declare the law to be void, 122 
Law includes Rules and Regulation but not constitutional 
Amendments, 123 • ‘ 

Validity of law cannot be determined unless properly raised, 
127 

Test for determining validity of law, 127 
Discretion of the court to exsmiue the Constitutionality of 
the statute, 127 

Person directly affected can cballeage the law, 128 
The question must be substantial. 128 
What is Constitutional questioo, 128 
Law void abinitio cannot be revived. 125 
Statute void for uncoustitutiouallty is dead and cannot be 
revived, 12S 

Right guaranteed by a firman cannot be revived on the 
coming into force of the Constitution. 125 
Pre-constitution laws, 126 
Law cannot be declared void retrospectively, 12 1 
Question of constitutionality of law can be raised only by 
affected persons, 121 • 

Against whom fundamental ri^t can be enforced, 121 
Rights net expressed or declared as lundamental lights cannot 
be enforced, spirit of conslitnUon is inelevant, 121 
Directive principles of State policy cannot defeat fundamental 
rights, 121 

Directive principles cannot abridge power to legislate; 126 
Subjective opinion, 126 
Repeal and expiry of temporary acts. 126 
Retrospective effect, 127 ' 

Bye Jaw, 123 

Firman of Ruler is law, 123 
Notification, 123 

Administrative order cannot have the force of law, 123 
Law if include Constitutional amendments. 124 
Only bad portions of law arc to be struck down, 124 
Courts not to look behind the appearance etc. of the law, 124 
Presumption is that the act is valid,> 124 d, • l j 

Article 13 is not retrospective and not apply to pending 
proceeihngs, 124 /i,. •, 

The doctrine of gradoal and stealthy encroachment, 135 
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ilotive of the Jegislature cazmot invalidate la?r, 135 
CoDstructioa upholding validity of law should be adopted, 
135 

Equality before law, 135 
Tbe state shall not make any law, 136 
Retrospective effect of clause 1 of Article 13, 13S 
All the Jaws in force, 136 

Respect for long standing legislahve practice, 132 

The in}tiry must be to the plaiutiff lodividu^ly, 131 

Waiver and estoppel, 132 

The pleading must adequate, 132 

The challenge must be specific, 133 

Doctrine of stare dectsis. 133 

Doctrine oTseverabiLty or soparaMtiy, J33 

Cleaning of the expression ' law* and laws in force, 136 

Who can decide the law to be void, 136 

Goveniment and State, 1J6 

Effect of court declaring act to be void. 

Clause (1) and (2) of article 13 enacted by way of abundant 
caution, J26 

Citizen possessing fundamental rights alone can claim relief, 
126 

Fucdamentaf right cannot be waived, } >9 
Law repugnant to fcndamental rights is void, 120 
Spirit of the Constitution, irrelevant, 1^ 

In/iiogmeot of Faodamentat Right law is void, exception 
IS Article 31, 120 , 

Void Law applied to persons not having fundamental rights, 
120 

Void Law can be made good. 120 

Constitutionality not to be determined if case can be disposed 
of otbemise, 129 

The Court will decide only those matters which are necessary 
for the disposal of the case, 129 
Tbe petitioner must have a locus standi, 130 
The question must be raised at a proper stage, 131 
Tbe question must be }usticiable, 131 
Genera}, 117 i 

Fundamental Rights under tbe English Constitution, 1 17 
Fundamental Rights are a guarantee against 
State action, 118 

State if include Judina^, 118 , 

State includes Legislature, 

State includes Income tax Department, 1 18 
Authority wtU m tbe leintory of-lodia 118 
Pondicherry IV as not territory of lodia, 119 
Exercise of power to be in consonance with the Constitution , 

I 119 , 

The fucdamestal nghts are beyond legislative competence, 
119 

Legislative Entries 

Interpretation of entries, 41 
Entries to be liberally construed, 41 
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^Appeal against verdict of, 455 
Trial by, 

Law 

Includes firmao, 122 
Includes notificatioa, 124 
Includes constitutional amendmcots. 124. 555 
Laws and laws ioforce 
Meaning of, 136 

Lawi infringing fundamental rights 

American decisions, when to be followed, 122 
No power to issue writ against quasi judicial bodies in 
Pondicherry before merger. 122 
Only judiciary can declare the law to be void, 122 
Law inclodes Rules and Regulation but oot coastitutional 
Amendments, 123 

Validity of law cannot be determined unless properly raised, 
127 

Test for determining validity of law, 127 
Discretion of the court to examtee the CoastitutiaaaJity ol 
the statute, 127 

Person directly atiected can challenge the law, 128 
The question must be substantial, 128 
What is Constitutional question. 128 
Law void abinitio cannot be tevived. 125 
Statute void for unco.istitu(iona)(ty is dead and consot be 
revived, 125 

Right guaranteed by a ftrtnan cannot be revived on the 
coming into force of the Constitution. 125 
Pre-constitution laws, 126 
Law cannot be declared void retrospectively, 12 1 
Question of constitutionality of law can 1» raised only by 
affected persons, 121 

Against whom fundamental right can be enforced, 121 
Rights net expressed or declared as fundamental rights cannot 
be enforced, spirit of cotutUutioo 1$ inelevant, 121 
Directive principles of State policy cannot defeat fundamental 
rights, 121 

Directive principles cannot abridge power to legislate, 126 

Subjective opi>,ion, 126 

Repeal and expiry of temporary acts, 126 

Retrospective effect, 127 

Bye law, 123 

Firman of Ruler is law. 123 
Notification, 123 ' , 

Administrative order cannot have the force of law, 123 
Law if include Constitutional amendments. 124 
Only bad portions of law are to be struck down, 124 
Courts not to look behind the appearance etc. of the law, 124 
Presumption is that the act is 124 ■■ j 

Article 13 is not retrospective and will not apply to pending 
proceedings, 124 r- ■ * • 

The doctrine of gradual and stealthy encroachment, 135 
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licences 

See Ressonable Restriction, 

Requirement of. 159 
For running a Hotel, 227 
licence fee can be raised, 216 
Limi Cation 

Construction of provisions dealittg v^itb, 47 
In writs, 475, 476 

Period prescribed under Limitation ^t can be taken as a 
guide, 475, 

, Laches 476 
Limited cei tificate 

If can be granted, 396. 336 
living wage 

Meaning of, 326 
And Directive principles, 326 
LU 


\Vhen commences, 392 
Loctu standi 

Of Citizen, 126, 130 
MaUfide 

(se4 Natural iusiiee) 

In privillged proceedings, 356 
Ma^de vitiates every proceedings, 491 
Source of taformation should be given, 492 
Alegations of maJafide made, affidavit to rebut should be 
filed. 4«2 

Bias, what it signifies, 492 
ftfandamus 
See writs 

Mandatory and Directory ProvjMoae 

Mandatory and directory provisions, 29 
Court should determine the nature, 36 
“Shall” when mandatory, 30 
Use of word “may" effect of, 30 • 

“May” may mean shall, 30 

Absence of word shaU not conclusive in deciding the 
question, 31 
Manifest injustice 
What is. 477 

Should be shown, 477 , 

Marginal notes. Title and Preambfe 

Marginal notes and beading of chapters, 25 

Title of statute, 25 

Long title if helpful, 25 , 

Headings of sections, 25 
Preamble, 25 

Preamble not to be used when words clear, 26 
Preamble or title cannot make words redundant, 26 
Mavmt 

Actio personalis moritur cum persona. 94 
Actus curiare meminem gmvabit, 96 
Commodum ex injuria sua memo habere debet, 95 
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Can be revoked, 528 
Legal fiction 

See Pre^mpetion . 

Legi&Iative intent 

How ascertained, 13, 19 
When relevant, 11 
Legislative Power 

Power of Parliament to legislate with respect to Vnion List 
and Concurrent List, 532 
Meaning ol repugnacy, 533 
Union and State list some Instances, 533 
Failure to comply with Article 255, defect cannot be re- 
moved by legislature, 533 
Failure to comply Article 255. efiect, S33 
Power to vuidate nncoostitutional subordinate legis- 
lation, 

Temporary Statute, efiect ol, expiry of, 534 
Repealing Statute, 534 
Leglalative Pfoceedinga ^ 

Reports of drafting committee may be referred, 21 
Speech made in the course of debate sot helpful. 21 
Statements and objects ‘in a bill may be looked at to see the 
ciKamstSi!Cfs under which aa act was pasr^, 22 
Preamble, 22 

Speeches not extrinsic aids. 22 
Statement of objects and reasons, 22 

Acceptance or rejection of aroendtoents to a bill in tbe course 
of parliamentary proceedings does not form part of the 
pre-enactment history, 23 
Prior history may be looked at, 23 
Report of select committee, 23 
Motive of Par iament, 23 
Statement of miniver in Parliament, 24 \ 

Wisdom of legislature, 24 ' 

Reference to legislative proceedings if valid, 24 
Legislature 

See Union Legislature. * 

LUbUties , 

Letters of guarantee etc. given to the rulers, no bar to 
abolish the Jagir, 537 • , 

liabilities etc. after the formation of the Dominion of 
Pakistan, Indian Independence {Rights. Properties and 
Liabilities] Order of 1947,'537 
State is liable for the tortious acts of its servant, 539 
Contracts by the Government, S39 
Property going to State by eadieat. 540 1 • 

Trading and commerce etc. within Indian territory, 541 
Liberal construction 

Rule of, 41 ' 

Liberty 

See Personal Liberty, 

I What is, 100 
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Opportunity to show cause, 495 
Rules of Natural justice vary from case to case, 495 
Case of the prosecution diouM fae stated, evidence not 
brought to the notice of other party should not be 
acted upon, 495 
Fair opportunity, what w, 495 
Disciplinary action, natural Jus*»ce to be observed 496 
Refusal to record evidence does not violate natural 
justice, 496 
Natural Person 
Ifcitisen, 109 

Necessary and Proper Parties 

Party in lybose favour order is passed ts necessary party, 487 
Parties not added under Article 226 cannot be udded in 
proceedings under article, 136, 487 
New Point 

New point cannot be allowed to be raised, 387 
Point involving leading of evidence cannot be raised, 387 
Point not ttiken m grounds of appeal 387 
Substantial point not raised m High Court cannot be argued 
m Supreme Court, 387 

SpeCiEc averment not made m writ petitions before High 
Court, Supreme Court cannot interfere, 387 
New point may be urged with the leave of Court 388 
Procedure established by statute sought to be by passed 
new ground cannot be allowed to be urged, 388 
Point not taken in courts below, 398 
New point which may reijuire amendment of Pleading 398 
^^'hea there is no decision of the Courts below 399 
When not taken m writ petition in High Court, 399 
Point not arising out of tb« order under appeal, 400 
V^ea pleading s sought to be chenged, 400 
Point not taken in statement of case, 400 
Grounds disallowed by High Court, 400 
When issue not framed, 400 

New point likely to arise in other cases allowed to ba 
urged, 400 

Point not taken in plaint but argued, 401 
Stay cannot be granted which is to remain operative after the 
judgment. 401 
Notifications 

Have the force of law, 12 - 

Obiter 

Qbvtec obsecvatioa should be avoided^ 386 
Objects and Reasons 
Validity of, 22 
Obligations 

See Liabilty 
Obscene 

Meaning of, 185 
Ban can be imposed, 166 
Occupation 

See Freedom of Profession 
Office of Profit 
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ccte^porane. exposifo op..n.a et fort. s.m, m 

tSs'fifoBo iato m omnibus, 94 
G»°raia spec, abbas non doiogmit. 95 

Ubi remedium ibi ]us, S3 

^“^Wben mean sball. 30 
Use o{. efiect of, 30 
Mechanical construcUon 
Rule of, 43 

^^"'when essential, 16 


on servants, 522 
"^^®^£mgcf,l09 

To Pakistan, effect. 1 13 

i2“fS°.rt\9« .950, ns 
Minimum wages 

See Directive principle* 

Minot change* 

If amount to variation. 3TO 
If amount to affirmance, 392 

^^**Attempt to mislead, efiect, 419 

^^*'°Ouinot be acquired, 312 
Money bill 

What IS. 395 
MoDoply 

By State, 166 
Motive 

Of Parliament, 23 » 

Nationality 

Nationality and mtizenstup, i fu 
Determination of. 111 


Natural Justice 
See Malafide 

Faj opportunity to be heard. 492 

Right to cross examine is not part of natural justice, 493 

Broad requirement of natural justice, 493 

Person choosing not to attend the court cannot complain, 494 

Personal bias violates natural justice. 494 

Impartial treatment to be given, 494 

Judicial or quasl-judiciai bodies should not violate principles 
of natural justice, 494 ‘ , 
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Arts 20 to 22 guarantee, entire protection of personal liberty 
regarding «ubstantive and procedural law 289 
Protection provided by Article 20 to 22 u> that life and 
and personal hbeity cannot be affected except under 
saJid law, 289 

Seven heads oi fundamental nghts, 289 
Articles 20 to 22 put restrictions on state control id case of 
deprivation of life and liberty, 291 
Reasonableness of law can be determined by Courts under 
Article 19, but not of law relating to deprivation ot life 
and liberty, 292 

Articles relating to right to freedom must be considered 
together, 292 

Article 19, does not protect detention under some law, 292 
Article 19, how to be read. Legislation must be directlj 
in respect of the fundamental rights, 293 
Some instances, 293 
Pith and Substance 
Ride of, 43 
Place of B fth 

See DiscreniinatioQ 
Pleadings 

(5«a also Nets Point] 

Cannot be altered 400 
Discnmination should be pleaded, 169 
Petitioner to be kept within, 507 
hlust be specific, 130 
Pleasure of President 
Meaning of. 522 
Political Justice 
\Vbat is, 100 
Porogatiou 

English practice, 360 
lodian practice 362 
Effect on pending bills 363 
Preamble 

General, 97 

We the People of India, 97 

Sovereign, 99 ’ 

democratic, 9S 
Republic, ^ 

Frateroity, 

Justice^ 99 
Social Justice, 99 

Economic Justice, 100 i 

Political Justice, 100 
Libeitv. 100 

If belpful ut the interpretatioo,25 
Power to cede is not subject to^ 105 
Relevancy of, 25 

hot to be used when words clear, 20 
\\ ords not to be made redundent, 20 
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How established, 388 
Order 

Meaning of, 420 ^ , 

Original JurUdiction, Article 131 
Sie Supreme Court 

General, 3SI ' ^ , , 

Power of Supreme Court to go mto the competency of acts 
of accessions, 382 
Other proceedings 

What are, 383 _ ' 

Pardon, power of 

Ex Maharajas cannot exercise, 347 
Pending appeal, 346 
Of Executive. 345 
Of Supreme Court, 345 
Pari Materia 

Provisions not in pari materia, 39 
Parliament 

Sec Union legislature Speeches made ia, 23 
Motive of, 24 
Wisdom of, 24 

Heferesce to proceedings of. 24 
Member of, may be detained, 188 
Parllameatry Privileges 
See Union Legislature, 

Passport 

Getting passport from foreign country, eflect. 14^ 

Penal 

Discharge, if penal. Sl6 
Penal Action 
What is, 517 
Penal Statutes 
See Taxing statutes 

Penal statutes to be interpreted liberlly, 33 

Penal statutes, actual meaning to be given effect to, 33 

Penal statutes in general, 33' ‘ 

Personal Liberty 

Meaning of personal liberty. Article 19 

There is no deprivation of personal liberty if a man is under 
detention under some law. 283 ^ 

Right to live, 2S4 
Deprivation of personal liberty, 283 
Articles 21 and 22,283 
Procedure established by law, 284 

Executive Instructions are not -covered by the defiaitimi 
of law, 258 

Article 22, Arrest distinguished from protective custody, 27 
Right to be defended 1^ a pleader, 287 
Magistrate means magistrate acting as court, 287 
Detention by private indivndual is not covered, 287 
Right to appear in examiaation is not covered, 287 ; 
Prod^tion within 24 hours ismaadatory. 287 ' -> 

Imprisonment or detention under some law is not a restric-' 
tton under Article 19, 18S ‘ • ^ ; 
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Proper Parties 

\Su Hcuiisiy Farius) 

Property 

What u. 310 
MeaniTg of, 709 

Su LwUlut . 

Set OUignlions 

Protpectire 

Article 133 is. 3S9 _ 

Section may be prospective. 47 
Proepectire ;over ruUing 

•Sy SgbS Coirt "5 

iilnnsemnitolnshtsby. ISJ 

IB «ment to props'"-. 3S 

Provis)mayl« ^ proTuioa i> 

Proviso may be 
am higUOaS. 37 

sSS^Me 

Public Service Commission 

Sf/c'^.t^.S'uf’p.bl.c S.mc. Com>mss:o» b W be 
consaltcdeSM . 

Memorials or are not mandatory. 531 

gS£^-:S=SUv.» .0 Art.cl=320.pes...o 

A,”Jd.“fO de»»ot «um,, 

249 

Punctuation 

. Value of, 38 

impos^/ 164 

Quasi judicial 

What are, 479 

How they function. 4W 

Should give reasons «/ 

A^,nis^.vebo<li«^b487 

Order confirming sal^« 

See admmistrative ^e* 

Provisions not bad. iw 
Question effect 

See finding of fact 
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Pre~cmpUon 

Based on vicinage is void, 2)7,2^ 

PreUminar; Enquiry 
What IS, 517 
President of India 

(5ee Union ExecuWu] 

Election of, can be challenged in accordance with statute, 
331 

Delegation of powers by, 333 
Pres' mption 

Repugnancy or conflict between two parts, presumption is 
that no repugnancy was intended, 43 
Presumption is in /avoar of validity, 40 
’ Interpretation should be in favour of Constitution, 40 
Deeming provision, 40 
Legal fiction, 40 
Preventive Detention 
Public order, 296 

Preventive Detention law in conflict with Article 22 is 
void. 297 

' Article 22 lays down safeguards, 298 
Reasonable restrictions. Article 19, 299 
'Section 14 of the Preventive Detention Act, 1950 
ultravires, 305 

Preventive Detention defined and distingiushed, from punitive 
and arbitryy detention, 300 
Communication of grounds, 301 
Facts need not be communicated in public interest, 301 
One gronnd vague, effect of, 901 
Object of clause - of Article, 22 
Due orocess of Jaw, 302 

Ferioa of Detention not to be communicated by the 
Board, 303 
Prisoners 

Can be kept in isolation, 169 
Private Action 

If can be challenged, 312 
Private Parlies 

Infringment of fundamental rights. 503 
Priviliges 

{See Union Legislalure) 

Privy Council 

Value of decisions of, 136 
Probationer 

Covejfd ■’> 2 $ 

Prohibition 

(Srs Diteclive Prinicipiet) 

See write 

Professional Afisconduct 
Cases ,of, 438 
Promotion 

Following dissimilar procedure, 177 
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R^mo^•al from India. 261 

Grounds, il to be cominuDicateo, Zbl cm 

WTiatisarestnctionoathe freedom of property, 262 

In the interest of. 262 

In the interests of Scheduled tnbes, 2o2 

Prohibition, 262 

fte— eroption, 217,262 

National Economy, 263 

Kent control, 263 

Agrarian reforms, 260 

Debt recovery laws, 263 

Evacuee property, 264 

Essential commodoties, 264 

Right under a contract, 264 

Requisition, 264 

Fixing prices 264 

Temporary deprivation, 2o4 

Religious property, 265 

TS."-alpuI>).c.so»e.n.Unce..2M 

^guTatioToUsenml co^odilies. 267 
Social welfare legislation, 267 
Intoxicants 267 
Labour laws 268 

Import Export Regulation. 263 

hlonoply, 268 

Permits, 263 

Licences 269 

Taxation, 270 

State Trading, 86 

Nationalisation, 271 

Claused, if Retrospective, 27i 

. 0 . b. g.v=n (or d» 2 -u.g 
Certificate should give. 404 

‘"“ByTpec.al method of Stale dees, 164 

Redundancy 

Should be avoided, 17 
RegUteied dealer* 

Constitute a Class, 162 
Registration 

WTien can be cancelled, 112 

“'“i™ ofdSre.e26.304 

Right of freedom of M 4 

Right of f r »edom of 
Religion, meaning of. 

State regulation, affairs, 303 

Freedom to manage reUg««“ 
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Question oi i^aw . ,i,q. 

Inference from proved facts is not a question of, 394 . 
ConstpietioEof a documenta is a queition of ‘aw,394 ■/ 
Appe^ from judgments in second appeals, interference when 
can be made, 3 :j5 , • , 

Supreme Court not to interfere with the exercise of discre- 
tion, 395 ..... 

Litigant has no right to be heard by specific, .num- 
ber of Judges in appeals in High Court, 395 

Quo warranto ; , • 

See writs 

Race 

Discrimination on ground ol,'172 , 

Reasonable Restriction 

What is, 240, 250, 258, 259, 261, 265 

Who can impose restrictions. 242 

Principles governing reasonableness. M2 

Substantive reasonableness, 243 

Procedural Reasonableness, 243 

Restriction must have a relation to the object, 244 

Restriction must not be excessive, 244 

Restriction and prohibition, 244 

Total prohibition, 245 

Retrospective effect and reasonableness, 245 

Natnr^jostice and reasonableness, 246 

Subjective satisfaction of Executive and Reasonableness,, 246 

Unfettered discretion, 247 

Possibility of misuse, 248 

Emergency and Reasonableness, 248 

Burden of Proof and Reasonableness, 248 

Restriction and puaisbmtnt, 249 

Remoteness of restriction, 249 

Excessiveness, 249 

Restriction should be direct, 249 

In the Interest of, 2S0, 259 

Sovereignty and integrity of India, -251 

Security of State, 251 

Friendly relations with foreign State. 252 

Public order, 252 

Decency or morality, 256 

Contempt of Court, 256 

Delamation. 257 

Incitement to an offence, 258 

Sedition. 2S8 

Revolution and war, 258 

Interest of the genera] public, 259 

Public Health, 259 

Public Security, 259 

Public Safety, 259 

Public order, 260 

Public morals. 260 ! 

Protection of the interests of the Scheduled Tribes, 260 
Extemment, 260 
Duration oi exterment, 261 
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RestricUoQ* 

See Reasotidble ft^tcUon 
’Retrenchment 

Termination of services, 178 
Review 

When can be made. 456 
Rjg^bt (o Consdtudoaal remedies 
See writs, 318 

Object and effect of Article 32,'tl8 
Revenue proceedings 

Arc civil proceedings 390 
Revocation of leave 

Lea\ e can be revoked 426 

Leave obtained m Violation of mandalory provisions can be 
revoked, 426 

Leave cannot be revoked if the parties are left remdyless 
427 

Revolution 

Restnction on tbe basts of, 258 
Bight to appeal 

When commences, 392 
Rotational system 
Is legal, 163 
What IS 179 
Rule making power 

Of Supreme ^urts, 459 
Rules of business 

Allocation can be made lo advance, 337 
Rules of interpretation 
See InterpreUlion 
Second Appeals 

Interference when to be made, 431 
Security of State 
Wbat IS, 

Interest of. 

See Reasonable Restrictions 
Sedition 

What is 187 

Seditions publication, 189 ^ 

Restriction on ground of, 258 
Seditious pubLcatioo 

Reason to be given, 189 
'Book ol science, li covered 189 
Seizure 

Illegal, if acquisticn, 313 
Separation of powers 

If appbcable m India, 331 
Sentence 

Interference in matters of sentence, 454 
Criminal appeals when abate, 455 

Appeal against jury, verdict scope of interference narrow 455 
Conviction based on circumstantial evidence, 455 
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Religious denomination or section thereof, 806 
Matters of religion, 306 

Right to administer property in accordance with law, 307 
Freedom as to payment of taxes for promotion of any parti- 
cular religion, 307 

Protection of cultural and educational rights of minorities, 

307 

Articles IS and 2d. 307 

Discrimination as to admission to educational institutions, 

308 

Ifmonty Community, 308 
BexQand 

Is not a final order. 393 < ^ ' 

In imt proceedings, 487 

Real controversy not appreciated case remanded, 448 
Allegation of malafide cannot be made for the first time in 
special leave application, 449 . 

RczaotenesB 

Of restnction, 249 
Removed 

Meaning of, 527 
Repeal 

Applies to pending proceeding, 47 

Repealing Act repealed by another Act, Effect, 45 

IllustratiCD, 45 

Repugsancv, 46 

State how far bound, 46 

Severability. 46 

Rule of beneficial constroction, 46 
Section may be prospective, 47 
Limitation, 47 
Sub-sections, 47 
Oi temporary Acts, 126 
Repealing statute, 534 
Repugnancy 
What IS, 46 
Resignation 

Article 311 is not applicable, 523 
Resjudicata 

Relevancy in writs, 468 
Constructive res-}udicata, 469 
Decision on merits operates as, 470 
Retirement 

Minimum age should be fixed, 523 
s Retracted confessioji > 

And article 20, 279 
Retrospectivity 

Amending Act when retrospective, 38 
Retrospective effect, 39 ‘ 

Vested rights can be affccled retrospecti»'ely expressly. 39 
Taxation laws, 317 ' 

What IS, 127 
Residence 

Sit freedom of aovtmnt 
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^Vhat IS, 486 
When insisted, 480 

Stare decisis 

Doctrine of, 13o 
State 

Includes legislature, 118 

Includes income tax departmeot, 118 n 

If includes judicialy, ll8 
And government, 146 
Includes Union teniloiy, 106 
State executive 

Set Union executive also 

State Government, meaning of, 336 

State can invoke inherent power under section S61 Cr F. C 
336 

Delegation of power should be harmonious, 337 
Allocation of business can be made in advance, 337 
Order of detention should be m writing, 33S 
Advice given by Council of Ufoister IS privileged, 538 
Executive icUoa under Article 163 fo be in the name of the 
Governor, 333 

Order passed under article 166. when can be cballanged, 333 
Presumption will be that the order is valid, 340 
Order under article 1^ should be communicated, 340 
Chief Minister can pass an order regadmg any portfolio, 341 
Review petition must be referred to governor m case >t is to 
be rejected, 341 

Order making compulsory* retirement not to be put before 
Governor or Chief Minister if not by way of penalty. 34] 
Order under article Ib$ defective, burden of proof that it was 
properly passed is on Government, ^42 
Power to dismiss is outside the scope of Article 154, 342 
State executive, how works, 343 ' 

Difference between a Minister and Secratary of a department 
343 

hlimster not part of tbe depaitment, 344 
bxecuttve decision and its fprmal expression, 344 
Articles 166, is directory, 344 
Expressed to be made, meaning of 34S 
Who should CO mmunicate the orders, 345 
Power under Article 161 to give pardon and power of 
Supreme Ccuirt noder J42 to suspend sentence compared 
With power of judicial committee, 345 
Apeal pending in Supreme Court, actian cannot betaken 
under article, 161 

Ex. Maharajas have bo power to grant pardon efter the 
enforcement of Constitntion, 347 
State Legislalure 

(Sm Union Legnlalttre) 

Statement of csise 

Case not made out 435 , , 

Point not taken, effect, 400 
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Severability 

When applicable, 46 
Shall 

Use of, 30 

When mandatory, 30 
Show cause 
What IS, ol:J 
Slaughter 

See Directive principles 
Social Justice 
Who I", 99 
Sovereign 

What is, 98 
Soverignty 

Restriction on ground of, 251 
Special courts 

Legality of, 153 
Special leave 

Similar decisions not challenged, becomes final but does not 
bar the Court to hear other cases, 436 
Stale matters, 436 

Order passed with in jurisdiction. Court should be slow to 
interfere, 436 

Adiouroment not granted, article 136 if apply, 436 
Oealy in making applications for special leave not to be €on> 
doned ex parte, 449 

Hypothetical question not to be decided, 4 td 
Misdescription in the heading of special leave, is not fatal, 37 
Order without jurisdiction cannot be sustained, 431 
Leave of High Court should be obtamed before asking special. 

leave delay to be explained, 438 
Certificate may not be obtained if the practice of the High 
Court so permits, 438 

Allegat'ons made by affidavits. Court not to interfere with 
findings, 438 
Costs, 439 

Question of jurisdiction when can be raised, 439 
Discretion exercised by Cdurts below not to be interfered 
with, 439 

Technical deLcts, respondent not properly desenbed does not 
make an appeal iQComjietent, 4^ 

Order made on a question of law under article 226 not taken 
to Supreme Court, case tried on merits, award given, 
matters settled under article 228 become fmal, 440 
?arty obtaining decree Jor divorce Irom Tligb Court should 
not remarry till the period for special leave expires, 440 
Speeches 

Made in Parliament, if relevant, 22 i*" 

Spirit of Constitution 

Is irrelevant, 11, 121, 12& 

Stale matters 

Court not to interfere, 430 
Standard of reason 
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Special leave 
Remand 
Revocatioa 
Wnts 

Court of Record, iQeaniag,380 
Contempt of Court, 381 
Cases of professional misccoduct, 458 
Case under Corruptions Act, 457 
Review, 458 

Advisory juncdiction, 450 
Rule making power ,459 
Binding ^^ature oi decision, 460 
Suspend 

High Court can, 523 
What IS, 240 
Suspension 

\Vha» is. 316 
Retrospectie*?, 5/6 
During leave, 516 
TazabliCy 

Question not to be raised m wnts, 474 
Taxation laws 

Constitutionality of, IS7 
tf retrospective, 317 
Taxing statutes. 3t 

Fiscal statutes should be express and clear, 31 
Taxing statutes should be liberally construed, 52 
Construction leading to evasion of tax to be avoided. 
Conduct of tax payer bow far relevant in the matter of 
interpretation, 32 

No equity in favour of taxing statute, 93 
Interpretation to be to favour of citizens, 33 
Taxis 

Introduction of small taxis, 230 
TZiree tier System 
Is legal, 162 
What is, 245 
Temporary deprivation 
not illegal, 162, 216 
Temporary statute 

cfies.t of expiry, SS4 
Tenders 

acceptance and rejection of, 230, 

May not be accepted, 176 
Temtorial jurisdiction 
What IS. 487 


Territory 

(S« Indian Terrtlfirx 
Meaning of, 102 
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When to be granted, 401 
Stealthy Eneroachment 
doctrine of, 135 

Stigma , 

What is, 517 
Strikes 

If piotected, *89 
And freedom of Speech, 189 
Right to, 196 
Subjective opinion 
What is, 126 
Subjeetive satisfaction 
What is. 246 
Sub Judges 

Arbitrary selection, 160 
Subordinate legislation 
Power to validate, 554 
{See DelegaUd Legislation) 

Subsidy 

Provision relating to, 229 
Subsistence allotvance 
Non payment of, 526 
Sub'sectlons 

Construction of, 47 
bstaotial questions 

As to interpretation of Constitution, 3S4 
Scope for diilerence does not constitute, 384 
SubstanUve reasonableness 
What is, 243 
Subversive activity 
What is, 165 
Summary dismissal 

Ko ground for giving certificate, 403 
Superintendance, power of. High ^urt 
Scope of Article 227, 581 

Discretion under Article 227 not property exercised, Supreme 
Court may interfere, 5('I 

Unlawful Dispossession, High Court tan iuteifeie under 
Article 227, 601 
Tribunal meaning of, 501 

Tribunal cannot ignore tne judgment of High Court, 502 
Article 227 does not confer appellate jurisdiction, 502 
Scope of article 32, 502 
Supreme Court 

See oSn>— Appials 
Discretion 
Finding of fact 
Leave 
New point 

Original jurisdictioa 
Question of fact 
Question of law 
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Freedom of press does not confer on it the right to commit 
breach of the pnvileges of the House, 355 
Law made under Article 194(3) is subiect to Article 
13 (2). 355 

Legislatures not Court of record, 356 

Judge of High Court can entertam petition challenging an 
order of Legislature imposing penalty. 3S6 
Contempt of House, penalty to be imposed after hearing 
the parties 356 

Rigbr of an advocate to assist the client is ua-controUed ^ 
by Article 194, 357 

Bill pendmg when lapses on prorogation, 363 
Scope of Article 196 Clause 5, Bdl do not lapse if assent of 
President or Governor is not given, 3^ 

President or Governor not bound to give assent within any 
specified time, 364 

Bill sent back with a massage by President or Governor can 
be considered by new House, 364 
Bill pending m councit but passed by Assembly does not 
lapU, 365 

Hooey bdl , Uuoictpat Taxation does not fall witbm the 
term. 365 

Office of profit, bow estabhsbed, 366 
Irregularity m procedure of legislature, efiect, 368 
Disqualification incurred before election not covered by 
article 191, 369 

Scope of power ct ElectlooComaussioa under article 193, 369 
SVbo can raise the question of d'sqoahficatiOD, 370 
Modification under Article 370, extent of power of Presi- 
dent. 371 

Filling the seats, meaning of, 371 
Article I8{]) must vield to Article 196, 357 
Deprivation of persona] liberty noder Article 195 is unconS' 
titutional, 356 

Court cannot relate the procedure of House, 353 
Atanytime, rule 31, meaning of. 358 
Effect of expunging, the remark, 356 

Court not to judge whether contempt is comnutted or 
not 2S9 

Right to move Court in case of violation of articles 20 and 21 
not barred, 359 

Allegation of malafides in privilige proceedings. 359 
Power to punish for ccmteuipt should be exercised of 
carefully 3^ 

* Dissolution” and ‘'Prorogation * EugUsh practice cannot be 
availed in India, 360 
Power to issue geoera[ warrant. 362 

“Prorogation and Dissolution under Indian Constitution 
does not dissolve upper House, 362 
Union Territory, 

included in the term state, 106 
Value (ioa 

Test of, 392 
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Tier System 
SVhat is, 179 
Title 

^Vben relevant, 25 
Disputed, writ does not lie, 489 
Total Prohibition 

See Directive principles 
Trade 

See Freedom of Trade 
What is, 266 
Occupation, 226 
Trade Unioiusm 
legality of, 199 
Tribunal 

See Court 

Court and Tribunal ^ 

Admnistrative Bodies 

Katural Justice 

Malafide 

Meaning of, 502 

Cannot Ignore the Judgment of High Court, 502 
Unions 

Classtdcation of, 166 
Union Executive 

Execntive power, defined. 329 
Theory of Separatio \ of power does not exist, 33 1 
Election of President and Vice President, how challen- 
ged, 331 

Word 'Election' used in Article 71 means the whole 
election, 331 

Executive, Legislative and judicial Fuuction, explained, 332 
President cannot deglegate powers which are invested in 
him as Frestdent, 333 

President can delegate only executive power, 333 
Validity of orders passed under Article 77, when can be 
questioned, 334, 336 
Union Legislatures 

Union Legislature, 349 
State Legislatures, 349 
Scope of Articles 105 and 194, 350 
Article 19(l)(a) does not govern Article 194, 330 
Freedom of speech is absolute and unfettered, 3S1 
Powers and privileges of Legislatures are the same as these 
are of House of Commons, 351 
Power and privleges of House of Commons should subsist 
on 26tb January 1950 and should be so recognised by 
English Courts, 352 

Rules made by Legislature are subject to Part III. 352 
Law prescribing powers and privileges if subject to 
Article 13, 352 

Power to prohibit publication of inaccurate report, 353 
Power to prohibit publication of inaccurate report, 353 
Parliamentary privilege. Defined. 35i 
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Point not in issue should not ' be decided, 490 
Alternate relief can be claimed, 490 
. Judge should not be& party to the cause, 490 
Bias Point should be t^en in petition, 491 
Article 32 

Scope of Article 32, S0f2 
Relief granted under article 32 when there was dispute re- 
garding the validity of a regulation, 502 
Article— ^2 — "Any Court” — Meaning of, 502 
Articles 226 and 32, compared. 503 
Order passed by High Court cannot be challedged, 503 
Procedure ultravi/es. Article 32 may be invoked, 50J 
Infringement by private parties 503 
Contractual rights not covered, 503 
Declaratory order can be made under Article 32, 504 
Adequate remedy under article 32, 505 
Article 32 does not take away the Right of ordinary 
court to adjudicate, 506 

Breach of law is not a ground for invoking Article 
32, SOS 

Threat of recovery of tax. Article 32 is applicable, 506 
Writ petition dismissed in High Court, Supreme Caort may 
interfere under article 32 if fundamental tights involved, 
507 

Article 136 cannot be circumvented by restoring to Article 
32. 507 

Iittervener has oo right to reply, 507 
Petitioner to be kept strictly within pleading, 507 
Misconstruction or a statute cannot be challenged under 
article 32. 5v3 

Writ can be died when the fundamental right is violated or 
when there is a threat of violation. 508 
Writ lies only if there is iufruigemeot of Article 32, 509 
Act of legislature nullifying the dedsion Under Article 32 
is legal, 509 

Appropriate proceeding, meaniogof, 512 
Executive order passed oo subjective satisfaction not liable 
to be quashed in writs, 510 
Question of fact and Article 33, 511 

Taxing authority entitled to act judicially no violation of 
fundamental rights, 512 

Taxing law when can be challenged under article 32, 512 
Certiorari 

Scope of, certiorari, 476 

Manifest error apparent on the face of record, 477 
Executive instruction^ breach of writ, of certiorari does not 
lie. 478 

Statutory rules and executive directions, distinction, 479 
Quasi judici^ and Administrative bodies, 479 
Authorities can interfere only under express provision of law 
481 

Mere erroneous decision, if enough to issue cettioran, 4S1 
All reasons not set oat, no ground for certiorari, 482 
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Variance 

What is, 392 

Vexatious Utgants 

Constitute a class, 148 
Void laws 

Can be made good, 120 

Can be applied to non-cituens, 120 
Article 31. 120 

II9, 167 

Restriction on the basis of. 258 
™”i5Sssib,e,4,3 

"“lS.%tae‘!e“utiontobeconstn.edinlavontol the State, 

36 . 

\Vho can enforce 

Only citizens can enloxce, 120 
Words and pharasea 
See Dejmlipns 

SrtJ »h«befpnb“ or private, question cannot be 
rised is mil P'«;“‘“”es. 4o6 
Alternate Remedy il bgi a mit, 466 

SSSS iS be passed » a holiday, 468 
Resluidcata in writ pfo«ca‘"8S' 

DeSSoriSritirado^Alticle 32 and 226 operate as Res 
iiidicata in Suits, 470 . , 

Scheme settekd by Court for the admuustration of lehgious 

oronerty can be challenged in wnt proceedings, 47 1 
Deciswn given under Article 226 based on assumpUon can be 

ordered by executive fiat, writ will lie 471 
Fiu^ order to be challenged in wnt proceeding, writ cannot 
be issued to original authorities, 471 • ’ 

High Court should not encourage circumvention of ordinary 

procedure in writs, 473 ' ■ 

Vmous assessment orders challenged in one rmt. one court 
fee is enough in appeal to Supreme Court, 4^ 

Contempt proceedings W a legislature can be challenged, 473 
Manifest injustice should be shown, 473 

Question of TaxaWlity should not be decided under Article 
226. 474 

Territorial jurisdictioD, 487 • ' •; . > - 

Final order decision nnder article is final order, 488 
A Person whose Fundamental Rights have not been Violated 
may also file a writ, 48S i - 

Permit not in existance wnt wfli not lie, 489 ' ' 

Disputed title wnt cannot be filed, 489 
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Existance of Lis, dispnte is judicial or quasi judicial, 482 
High Court not to act as court of appeal, while issuing certi- 
orari, 4&2 

Rules made by governor will apply to quasi judicial acts, 483 
Quasi judicial bodies how to faction, 484 
Quasi judicial Act, 484 
Standard of reasons, 486 

Point not raised in petition normally cannot be urged but 
was allowed to be urged in this case, 486 
Quasi judicial body should give hearing aud reasons, 486 
Administrative Tribunal and Court, 487 
High Court should not correct the error but suould remand 
the Case, 487 

OrdtT conlitmlng sale is a judicial order, 474 
Sufficiency of evidence cannot be gone Into, 475 
Writ not to be granted if there is breach of only contractual 
obligation, 475 

Consequential relief can be given, 475 
Delay and Limitation, period prescribed under limitation 
Act can be taken as a guide. 475 
Records should be before the Courts, 497 
Haleas Corf us 

Fetson under detention if not produced in court when so 
ordered, contempt proceeding may be launched, 493 
Writ will issue if a person is detained witliout authority of 
law. 498 

Detention order is an executive order, 468 
Jfaiufumus 

Writ of mandamus can be issued when there is breach of 
some statutory duty, 499 
Liability arising out of breach of Contract, 499 
Tax Illegally recovered, Mandmoscao be issued for refund 
499 

Some instances, 500 
Frofiibition 

Writ of prohibition, scope of, 497 

Question of jurisdiction not involved writ of prohibition mav 
not be issued, 497 '' 

Purpose of, 497 
Qt'O tearranio 

What IS, 499 
When issued, 499 



